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BCTYIIHE CJIOBO

Yepnueii Bonooumup Bacunvosuu,
pexrop HarionanpHoi akanemii BHyTpiIIHiX
CIpaB, JOKTOP IOPUINYHKX HaYK, Ipodhecop

IllanoeHni konezu, dopozi opy3i, zocmi!

Bin imeni pekrtopary i Buenoi pamm HarmionameHoi akamemii
BHYTpPIIIHIX CIpaB [JO3BOJIETE NPHUBITATH YYaCHUKIB KOH(EpeHIil
HanepenonHi 100-pigyHOTO OBLNIEIO HAIIIOTO 3aKIIaNy.

Tenmumu croBaMH 3ragyeMO CBOTOJHI BCIX THX, XTO CBOEIO
HAIOJIETJIMBOI0 TpAIEl0 CIPHSB PO3BUTKY i YTBEPDKEHHIO aKajeMil.
100 pokiB — 11e THCSYi BHMITYCKHHKIB, CIaBHI Tpaauiii, MOTYXHi HayKOBi
LIKOJIM, aBTOPUTETHI (paxoBi BUAAHHS, IpParHeHHsS JO €BPOIEHCHKUX
1 cBiTOBHX B3ipIIB IOpUAMYHOI OCBiTH. B akanemii edexTHBHO moeaHaHI
HayKa Ta MpaKTHKa, a MOTPeOu MipKUTaTi3alii 00yMOBIINA PO3BUTOK HOBHX
HampsMIiB ~ JochimkeHb  (KibepOe3meka, KpUMiHAJIbHA  aHANITHKA,
OTEepAaTUBHO-TCXHIYHAH MOHITOPHHT, TIpaBHWYA IIHTBICTHKAa Ta iH.),
aTakokK pO3pOOJICHHS CYyYacHHX TpPWIANiB 1 TEXHONOTIH y ramys3i
CHemiaJbHOT Ta KPUMIHAIICTUYHOI TEXHIKH. AKTHBHO HAaJa€ThCs JOIIOMOTa
opraHaM TMpaBOCYJJs y TPOBEICHI YHIKaJbHHX eKcrepTu3. Ha pisHux
JIOKAIlisIX BUKOPUCTOBYIOTBCS — CIICIiali30BaHi HaBYaJbHO-TPEHYBAJbHI
MOJIFOHH.

HaykoBi posBiaku ¢axiBuiB kadeapu KpUMIHAIBHOTO TIpOLECy
3aBKAM  BIAPI3HSAIHACSA TOETHAHHAM  (DYHIAMEHTATBHUX JOCIHIIKEHBb
1 IPUKITaTHUX  PO3pPOOOK 1 CTOCYBajWCs IEPEBaXHO MPOOIEMAaTHKU
IHCTUTYTy JOCYAOBOTO CIIJICTBa Ta HOro cTajiif. 3aCHOBHUKOM HayKOBOT
IIKOJIN 3 TIPoOJeM KPHMIHAJbHOTO TIPOIECY BBAXKAETHCA Ipodecop
A. S. AyObunceKuii.

B yMoOBax chOrofieHHs mpodieMaTnka KOHPEPEHIIii € MPiOPUTETHOIO
JUISL BCIX JIep)KaBHUX IHCTUTYLIH IPaBO3aCTOCOBHOI Traiy3i, 30Kpema
MIPO3ALTIB JOCYZI0BOTO po3ciinyBaHHs HarionanbHOT mosinii Ykpainu.

[MoTpeOyroTh  aHamizy akKTyajdbHI NHTAaHHI  KPHUMIHAIBHOTO
CYJIOYMHCTBA, IO CTOCYIOTHCS NMpoOieM 3a0e3NedeHHs NpaB JIIOJUHM ITiJ
Yac JI0CYJOBOTO PO3CIiyBaHHS B KOHTEKCTI pillleHb €Bporeiicbkoro cyay
3M1paB  JIIOAWHM;  TPOLECYabHOTO  KEPIBHUNTBA  IPOKYPOpPOM 32
JOTPUMAaHHSM 3aKOHIB Il Yac MPOBEIEHHS JOCYAOBOTO DPO3CIiTyBaHHS,
peamizamii QyHkmii 3axUCTy W HaJaHHS TPABOBOI JOMOMOTH B CTajii
JIOCYZIOBOTO PO3CIIiTyBaHHSI.

Tox OaxxaeMo BCiM ydYacHHKaM KOH(QeEpeHIil IuIigHoi poboTH,
e(eKTUBHOT0 0OMiHY JOCBIJIOM 1 3100y TKaMu!
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HAYKOBI 1OITOBI X

@Domin Cepein bopucosuu,

cyans KacaniiHoro KpuMiHaJIBHOTO CYIy

y ckiani BepxosHoro Cyny, kanaunar
IOPUANYHUX HAVK, TOLEHT;

Kpueuoea Onena Bonooumupiena,

nmoMigHUK cyani KacarmiitHoro kKpuMiHaIbHOTO
cyny y ckmani BepxoBaoro Cyny, KaHAHOaT
IOPUIMYHNX HayK, JOLEHT

JESKI ITPOHECYAJIBHI ACITEKTH BINIBPAHHSA
BIOJIOT'TYHHUX 3PA3KIB Y OCOBHA

Mpunucamu cr. 245 KIIK VYkpaian (mani — KIIK) BcraHoBieHo
3arajbHUI MOPSIOK OTPHUMaHHS 3pa3KiB JJIsl €KCIIEPTH3H, 30KpeMa, y 4. 3
BKa3aHOI CTATTI 3a3HAYCHO, IO BiIOMpaHHS OIOJOTIYHHUX 3pa3KiB y 0coOU
3IIACHIOETRCS 3a TpaBWiIaMu, nepenbadenumu cT. 241 mporo Koxpekey, a y
pa3i BimMOBH 0coOHM MOOpPOBUTEHO HajmaTH OIiOJOTIUHI 3pa3Kd  Cliguanid
CyIsl, Cyl 3a KIOMOTaHHSAM CTOPOHHM KPHUMIHAIBHOTO MPOBA/KEHHS, IO
PO3TILIIAETECSA B MOPSIKY, mependadeHomy cT. 160-166 mporo Kopekcy,
Ma€ TPaBO JO3BOJIUTH CIiAYOMY, MPOKypopy (abo 3000B’s3aTé iX, SKIIO
KJIONOTaHHs OyJ0 TOJAaHO CTOPOHOIO 3aXWCTy) 3IIMCHUTH BiIOMpaHHSI
010JIOTIYHMX 3Pa3KiB IPHUMYCOBO.

3a3HaueHa HOpPMa KpPUMIHAIBHOTO MPOIECYalbHOrO 3aKOHY 3a
CTPYKTYPOIO BHKJIQJICHHS € BiJICHJIBHOIO, 10 OOYMOBIIO€ 11 abcTpakTHHI
3MICT Ta 3arajbHy TEHJCHIIIO MIOAO0 TIyMAadeHHS JESIKUX acIeKTiB Ii
peaiizarii y IpaBo3acTOCOBHiH JisSUIEHOCTI.

CucteMHUI aHaNi3 3aCTOCYBaHHS TOJOXeHb 4. 3 cr. 245 KIIK y
npaktuii BepxoBHoro Cynay no3Bosisie HIHTH BHCHOBKY, LIO CKJIajHa
CTPYKTYpHa KOHCTPYKIisi HOpPMH, SiKa BU3HA4Ya€e MNpOLEAYPY BiTiOpaHHs
0i0JIOTIYHHMX 3pa3KiB y 0COOH, MOPOKYE JEsKi PO30DKHOCTI y Miaxoaax
II0ZI0 BCTAHOBJICHHS JOMYCTHMOCTI JOKa3iB, OTPUMMAaHHUX Ha IIijJCTaBl
BIJTyYEHHS Ta JIOCHIPKCHHS 3a3HaYEHOTO BUIY 3Pa3KiB.

Tak, 31 3micty ct1.245 KIIK y0adaerbcs, 1m0 3aKOHOJIABEIlb,
BU3HAYAIOUM TIPOLEAYPY BimiOpaHHA 3pa3KiB 3 pedeid 1 JIOKYMEHTIB,
nepen0dadeHy YacTHHOK 2 3a3HAYCHOI CTATTi Ta MPOUEIypy BinOupaHHS
3pa3kiB 0i0JIOTIYHOTO MOXOKEHHSI y 0cO0H, TiepeadadyeHy 4aCTHHOK 3 Iriel
CTaTTi, PO3MEKOBYE MOPAIOK BiXiOpaHHS 3pa3KiB BiJ MpaBwI BiIOMpaHHS i,
akmio 4. 2 c1. 245 KIIK 4iTko BCTaHOBIIEHO, IO MOPSIIOK BigiOpaHHs 3pa3KiB
3 pedeil Ta TOKYMEHTIB Ma€ BiamoBijatu mpurnucam crateit 160—166 KIIK,
TO, 3TiJHO 3 YAaCTHUHOIO 3 1€l crarTi, BiAOMpaHHS OlOJIOTIYHMX 3pa3KiB
3[IACHIOETBCS 3a TpaBuiaMy, rependadennmu cr. 241 KIIK, mo no3Boise
TIIyMauuTH Ha PO3CYJ] CYAy OCOOIMBOCTI 3aCTOCYBAaHHS IIMX TPABUII.

Amnamiz mo3umiii  KacamiifHoro  KpuUMIHANIBHOTO  Cyoy  HAJae
MOJJIMBICTE KOHCTaTyBaTh TOW (hakT, IO 3aralbHUM MpOLECYyaTbHUN
TOPSAZIOK BifmiOpaHHs O10JOTIYHMX 3pa3KiB y 0coOOM TOBHHEH BiAMOBiIATH
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npurnucam ct. 241 KIIK, siKoro peryioeTsest npoleypa OCBifyBaHHS 0CO0H,
MpoTe, peali3yeThcs IIeH TMOPSIOK HAa TMINCTaBI BINMOBIAHUX TPaBHI,
0o0yMOBIIEHMX,  MO-TIepIle,  3arajbHUMU  3acajaMd  KPUMIHAIBHOTO
MPOBA/KEHHS 11010 TIOBAT'H JI0 JIIO/ICHKOT I JHOCTI Ta 3a0e3redeHHs [paBa Ha
cBOOOAY Ta 0COOMCTY HENOTOPKaHICTh, a TMO-Apyre, 3 YypaxyBaHHIM
0coOnMMBOi  CKIAgHOCTI  OO’€KTIB  NOCHIDKEHHS, IO  IOTPeOyIOTh
3aCTOCYBaHHS CICI[aNbHUX 3HaHb JUI1 BHSBICHHS Ta BCTAHOBJICHHA
BIITTOBITHIX O3HAK, SIKi MAIOTh 3HAYCHHS [ KPUMIHAIBEHOTO ITPOBAHKCHHSL.

TakuM YWUHOM, Ha MiACTaBi MOJOXEHb 4.4. 2, 3 cT. 245, 4. 3 cr. 241
KIIK, cnix 3a3Ha4uTH, 10 y 3aralbHOMY IOPSIKY BiIOMpaHHs OloJIOriYHKX
3pasKiB y 0cOOM 3AiHCHIOEThCS Ha IIi/ICTaBi NMOCTAHOBH TPOKYpopa, a y pasi
BIZIMOBH 0COOH IlOGpOBiHLHO HaJaTh 3pa3ku — BiIOPaHHS TMPOBOJUTHCS
TNPEMYCOBO 32 YXBAJIOKO CIIIIYOrO Cy/yti abo cyy 3a KJIONOTAaHHSM CTOPOHH
KPHUMIHAJIBHOTO NIPOBALKEHHS B HOPSIKY, iepezidadeHomy cr. 160-166 KIIK.

Taky mo3umil0 HEOJHOPA30BO OYJIO BHKIANCHO Yy pIMICHHIX
BepxoBHoro Cyny, #, 30kpema, 3a3Hadayiocsi, 10 OTPUMAHHS 3pa3KiB AT
eKCIIEPTU3H € CaMOCTIHHOIO IIPOLECYalbHOK Ji€l0, sKa IPOBOJUTHCS
BiANOBiAHO 10 cT. 245 KIIK Vkpainn y nopsaky, BusHaueHoMy cT. 241
uporo Kopmekcy, Ha miicraBi IOCTaHOBH NPOKypopa, WO € OKpEeMHM
NpOLECYallbHUM  IOKYMEHTOM, @ TIpO MPOBEICHHA Takoi Cliauoi A
CKJIQIAEThCSl MPOTOKON 3TigHO 3 BHMoramm nsoro Komekcy. Kpim Toro,
3aKOHHICTh TPOLEAYPH BimiOpaHHS 3pa3KiB Ul CKCIIEPTH3H HE MOXKe OyTH
MATBEPAKEHO BHCHOBKOM EKCIIEPTa, OCKUIBKH OCTAHHIW, OTPUMAaBIIH IS
MIPOBEJCHHS EKCIIEPTU3M 3a3HAauCHI 3pa3Ky, HE Ma€ NOBHOBAXEHb MIONO
OLIIHKM TPOLECyalbHOI JOMYCTHMOCTI X BimiOpanHs. OTxe, MocTaHOBa
NpOKypopa Tpo BiXiOpaHHs 3pa3KiB Uil €KCHEPTHOIO JOCIHIKEHHS Ta
MIPOTOKOJI TPOBEACHHSA 3a3HAYEHOI CHig4oi Jii € mpolecyaJbHIMHU
JOKyMEHTaMH, SIKi HiATBEP/XKYIOTh (akT BifiOpaHHS y 0cOOH BIAMOBITHUX
OiloNoTiYHMX 3pa3KiB AN JOCTIDKCHHS Ta 3a YMOBH 3allepeucHHS
CTOPOHOIO TaKoro (hakTy, BOHM MAIOTh OyTH BIAKPHUTI CTOPOHAM Yy MOPSIIKY
cT. 290 KIIK Ta ormiHeHi CyJJOM y CYKYITHOCTI 3 iHITUMH JOKa3aMH.

[paBuia BingOupaHHs OIOJNOTIYHMX 3pa3KiB, K BKE OyII0 3a3HAYCHO
BUILlE, TapaHTYIOTh JOTPUMAHHS 3arajbHUX 3acajJ KPUMIHAJIBLHOIO
Cy[IOYMHCTBA, HANPUKIAN, 3 YpaxyBaHHSIM CTaTi 0CoOM, MO0 SKOI
MIPOBOJUTHCS 3a3HAYEHA MPOIECyajbHA Mdisl, BUAY 00 €KTYy Jj[OCJ'IiL[)KeHH}I
0iOJIOriYHOrO  MOXO/UKCHHs (3 ypaxyBaHHSM HasBHOCTI  BIiJIOBiHHX
cepTu(iKOBaHUX CHELialbHUX 3aco0iB Ta HayKOBHUX METOJMK, SKi
JI03BOJISIFOTH HAJIE)KHO BWJIYYHWTH, JOCTIUTH Ta BCTAHOBHTH HEOOXiJHI
BIIACTUBOCTI BiliOpaHUX 3pa3KiB) Ta JESKUX OCOOIMBOCTEH, mepen0oadeHIX
CHeliaJIbHUMH  TMiJA3aKOHHUMH ~ HOPMAaTHBHHUMH  aKTaMH  (30Kpema,
[HCTpYKIis PO TTOPSAAOK BUSBICHHS Y BOJIIB TPAaHCIOPTHHUX 3aC00iB 03HAK
QJIKOTOJIFHOTO, HAPKOTHYHOTO UM 1HIIOTO CII’sHIHHA a00 mepeOyBaHHS Iif
BIUIMBOM JIIKapPCHKHUX IIperapariB, IO 3HIDKYIOTH yBary Ta IIBHJIKICTh
peaxiii, 3aTBepmkeHa Hakazom MiHicTepcTBa BHYTPIIIHIX CIpaB YKpaiHH,
Minicrepcrsa oxoporn 310poB’st Yipainn 09.11.2015 Ne 1452/735).

B xoHTekeri peamisaliii BiAIOBIAHMX NPOLECYalbHUX rapaHTiii Ha
OKpEeMY yBary 3acilyroBy€ HEOJHOpPa30BO BHCJOBIeHa no3uuis Cyay moao
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HEOOXITHOCTI y4acTi HOHATUX INIpH BimOMpaHHI 3pa3kiB y ocobu. Tak,
CTOpPOHA 3axHCTY, 3[eOUIBIIOT0 OCKapKyHOUYM pe3ylbTaTH 3a3HayeHOl
npolecyasibHOl /1ii, HMOCHJIAaeThbCcs caMme Ha BIJICYTHICTh NMOHATHX NpH Il
NIPOBEJICHHI, KepPYIOUUCh NpH LbOMY mpunucamu crareit 241, 223 KIIK,
3TiAHO 3 SAKWMHU TIPH TIPOBEACHHI OCBiAYBaHHS OCOOW CIiTUWH, MPOKYpPOp
3000B’s13aHUI 3aIIPOCUTH HE MEHIIE TBOX ITOHITHX.

Cuctemunii anamiz HOopMm KIIK mo3Bomse miditi BICHOBKY, IO
KpI/IMlHaHLHI/II/I NpOoLECYaIbHUN 3aKOH YiTKO PO3MEKOBYE Taki ciiayi gii sK
OCBINyBaHHS OCOOM Ta OTPMMAHHS 3pasKiB UL CKCIEPTH3W, SKi
BIZIPI3HSIOTHCS SIK 32 CBOEIO MPOLECYaNBHOIO MPUPOAOIO, TaK 1 32 (POPMOIO
npoBeneHHs. Tak, oCBixyBaHHS 0COOM MPOBOAWTHCS 3 METOI BHABICHHS
MOBEPXHEBUX CJIAIB a00 OCOONMBUX NPUKMET Ha Tii, LI0 MOXKIHMBO
3po0UTH caMOMy CIiTIOMY, HMPOKYpOpy 0e3 3aCTOCYBaHHS CIICIialbHIX
METOJIiB Ta 3HaHb, a TOMY IPUCYTHICTh MOHATUX IIPU MPOBEJCHHI TaKOIo
OCBiJlyBaHHSl JIO3BOJISIE JIOCTOBIpHO 3a(iKCyBaTH HasBHICTb BUIUMHX
MTOBEPXHEBUX O3HAK Ha TiJIi 0COOH, AKa Mimjsarae ocBigyBaHHIO. KpiM ToTO,
HEOOXIHICTh MPOBEICHHS OCBIAYBaHHS, SIKE€ CYMPOBOKYETHCS, 30KpeMa,
OTOJICHHSIM, B3arajli BHKIIOYAa€ ydacTb OyIb-sSKMX CTOPOHHIX OCi0, IO €
3pO3yMITMM. A TOMy, came 3 ypaxyBaHHSIM MOJIIMBOI BapiaTMBHOCTI
CUTYyaIliii HeoOXiTHOCTI OCBiAyBaHHS OCOOM, 3aKOHOJAABEIb 1 mependoadnB
Taky OOOB’SI3KOBY TapaHTil0 NOPAIAKY NPOBEACHHS OCBIIyBaHHS, SK
MIOCTaHOBA MPOKYPOPA.

lomo BigOupaHHsA O10JIOTIYHHMX 3pa3KiB, TO CIiJ 3a3HAYUTH, IO
mocwiaHHA Ha 4. 7 1. 223 KIIK, sxoro mependadeHo yq9acTh MOHATUX TPH
OCBiJlyBaHHI 0COOM CITiji BB&)KaTH TaKKUM, 1[0 HE BPAXOBYE MPOLECYAIbHY
MPUPOAY Wi€T Aii, apke, mo-TepIe, cama Mpoueaypa BiniOpaHHs 3pa3KiB HE
Halla€ IKOJHOI MOXKJIMBOCTI HEIOCBIIYEHHMM 0c00aM BIEBHUTHUCS Y
HAsSBHOCTI 4H BiZ[CYTHOCTi 6yz[b-$11<1/1x BJIACTUBOCTEHl y Cy0’eKkrta
JIOCITI/DKEHHsI, @ TOMY, HaBiTh Ciliauuii abo POKYPOp HaJlIeHUH TpaBoM
3aJTyYUTH 3 METOI0 HAJIC)KHOTO BiMiOpaHHsS 3pa3KiB clemiamicTa, a, Ho-
Jpyre, HasBHICTH BIANOBIJHOT MOCTaHOBU IPOKYpopa, SIK 00O0B’S3KOBOT
YMOBH TIPOBE/ICHHS M€l MpolecyalbHOI Aii, J03BOJSE Cyly BCTAaHOBHTH
JOMYCTUMICTh JIOKa3iB, OTPUMAHWX HA MIACTaBl JOCTIKCHHS TaKHX
3paskiB. Takum umHOM, y mnpakTuii BepxosHoro Cymy HeOJHOpPa3oBO
3a3HAyYaJIOCh, LI0 BiOMpaHHsS Oi0JIOTIYHHMX 3pa3KiB y ocobu Oe3 ydacTi
MTOHATUX HE BKa3ye Ha MOPYIICHHS K BUMOT 4. 3 cT. 245 i cT. 241 KIIK y ix
B3a€MO3B’SI3KY, TaK i mpumucis 4. 7 ct. 223 KIIK.

HeoOxinHicTe 3’ACyBaHHS 3a3HauYCHHWX NPOLECYabHUX ACIEKTIiB
OTPUMAHHS OKPEMHX BHIIB 3pa3KiB I eKCIepTH3H OOyMOBJIEHa
HasIBHICTIO HM3KHM JWCKYCIHHMX TIMTaHb, IO BHHHUKAIOTH Yy MpoIeci
CyJIOBOTO PpO3INISAY TP BCTAaHOBJEHHI HAIEXKHOCTI JIOKa3iB, a
ONPUJTIOHEHHS TIO3MINi IIOAO0 JESKUX OCOOJMBOCTEH CHpHsi€e 3arabHii
TEHJICHIIIT €ZJHOCTI Cy/10BOT ITPAKTHUKH.
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Lyuxipioze Makcum Cepeitiosuu,

3actynHUK ['onoBu HamioHansHOT momimii
VYkpainu — Ha4aJbHUK [ 0J0BHOTO Ci1iquOTr0
YIPaBITiHHSA, TOKTOP IOPUINYHUX HAYK, TOICHT

IIPABO HA CBOLOlY TA OCOBUCTY HEAOTOPKAHICTb
B JOCYAOBOMY PO3CJILIYBAHHI: HAHIOHAJII)HI/II/I
I MDKHAPOJTHO-TTPABOBMM TIIXIJT

IIpaBo Ha cBOOOAY Ta 0COOHMCTY HEJOTOPKAHICTH HA MIKHAPOIHOMY
PiBHI 3aKpiruieHo B 3arajibHil Aeknaparii nmpas joauHu ta B KonseHuii mpo
3aXKCT TpaB JIIOAMHHA Ta OCHOBOIOJIOXKHUX cBoOOA. Kpim 1p0r0
3a0e3MeueHHs HANEKHOI KPUMIHANBHOI IMPOIECYAbHOI MPOICAYPH, IO
3aCTOCOBYETBCA JIO0 CY0’€KTa KPUMIHAJIBHOTO IMPOLECY € TEePIIOYEPTOBUM
3aBIaHHSIM CJIAYOro. Y 3B’SI3KY i3 3a3HAYCHUM, TPIOPUTETHUM HATIPSIMOM V
HAVKOBUX JOCIHIIDKEHHSIX TIPUCBSUCHUX ONTHMi3amii  (QVHKIIOHYBaHHS
IHCTUTYTY  NOCYIOBOIO  DPO3CIIAYBAHHSI € TIYMAueHHS  OKPEMHUX
KPUMIHAJIBHUAX TPOLIECYATbHUX MOHSThH OB S3aHUX 13 MPaBOM Ha CBOOOIY
Ta OCOOUCTY HENOTOPKAHHICTb.

3rimHo 31 crarrero 9 3aranbHOI JeKiapallii MpaB JIFOAWHU, HIXTO HE
MOJ)KE 3a3HaBaTH OE3MiICTaBHOTO apellTy, 3aTpUMaHHs abo BUrHaHH! [ 1], kpiM
I[FOTO 3a3HAYCHO, 10 B pa3i 3MIMCHEHHS CBOIX IPaB i CBOOO KOXKHA JIFOMHA
MOBMHHA 333HABATH TAKHMX OOMEKEHb, SIKi BCTAHOBJICHI 3aKOHOM, 1 BUKITFOUHO 3
MeTor0 3a0e3IeueHHs] HAJIe)KHOTO BHM3HAHHS 1 TIOBAardW MpaB 1 CBOOOX 1HIIHMX
0ci0, a Takox 3a0e3MeueHHs CIPaBeJTMBAX BHUMOT MOpaji, TPOMAJICHKOTO
TIOPSAKY 1 3arabHOTO T0OPOOYTY B IEMOKPATHIHOMY CYCIUIHCTBI.

Bigmosiaao 10 crarti 5 KoHBeHIi mpo 3aXMCT MpaB JIFOJWHH i
OCHOBOIIOJIOXKHUX CBOOOJ, KOXKEH Ma€ MpaBO Ha CBOOOAY Ta OCOOHCTY
HEJIOTOPKAHHICTh, HIKOTO He MOXKe OyTH Mo30aBjeHO CBOOOJM, KpiM TaKHX
BUIAJKIB 1 BIAMOBIAHO IO MPOLEAYPH, BCTAHOBIEHOI 3akoHOM [2]. Taxum
YHHOM, TIOJIOXKEHHS KOHBEHIII1, X0 1 MICTATH JesSKi HOPMH, IO Oe3I10CePeTHBO
BKa3yIOTh Ha TPaBO 0COOM Ha 3aXWCT BiJ CBaBULIS, MPOTE BCE X MAOTh
31eOLIBIIOTO BiICHIIOYHHIH 10 HAIlIOHATFHOTO 3aKOHOIABCTBA XapaKTep.

BojHouac, B pimieHHsX €BpONEHCHKOro Cyay 3 TMpaB JIOAWHA
HABOMUTHCS ()parMEHTAapHE PO3’SCHEHHS IOHATTS «3aXHCT OCOOH Bij
CBAaBULIS», [0 IOJNSAra€ y  TONEpe/PKeHHI  Oe3MmiJCTaBHOTO  4u
HEOOIPYHTOBAHOTO 1M030aBieHHs BoJI [3], a KpiM 11500, €BPOMEHCHKUI CyT 3
MpaB JIOAMHKA BKa3ye, M0 MPaBO Ha CBOOOMY Ta OCOOHMCTY HEIOTOPKAHHICTH
Mae TepIIoYeproBe 3HAYEHHS B AEMOKPAaTUIHOMY CYCHIIBCTBI [4].

TakuM 4HMHOM, OGIPYHTOBYETBCS HAyKOBA JyMKa Ta IOJIOXKCHHS
BU3HAYCHI B HAlllOHAJILHOMY 3aKOHOJABCTBI IIPO Te, WO NpaBa i cBOOOIH
JIOAWHYU 1 TPOMAJSIHAHA, SK Y MOBCAKICHHOMY XHTTI Tak 1 B JOCYJOBOMY
PO3CITiyBaHHI BU3HAYAIOTh 3MICT 1 CIIPSIMOBAHICTD JEPXKaBHOI MONITHUKH W
iHTepecH AOCYIOBOTO pPO3CTiAyBaHHA (WO MiAKPIIUTIOETHCS Y, 30KpeMa
cTaTTero 2 (Bacamm  kpuMiHaimbHOrO  Tporecy) — KpuminambHOTO
MIPOLIECYaLHOTO KOJIeKCcy YKpainu [5].

3a3HaueHe MMpaBo, TAaKOXX 3HAWINIIO CBOE 3aKpiIUIGHHSA B CTAaTTi 29
Konctutynii VYkpaiHu, jae BH3HA4eHO, IO HIXTO HE MOXe OyTH
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3aapelITOBaHUH ab0 TpUMAaTHCS MiJ BapTOIO iHAKIIE SK 332 BMOTHBOBaHUM
pIlICHHSAM Cydy 1 TUIBKM Ha MiACTaBax Ta B IOPSAKY, BCTaHOBJIEHUX
3akoHOM [6]. Kpim Toro, B KpumiHampbHOMY MpOIECYaIbHOMY KOJCKCI
VYkpaiHu 3akpilZIeHO TapaHTilo 3a0e3ledeHHs IpaBa Ha cBoOony Ta
ocobHCTY HenoTOpKaHHICTh (cTaTTs 12 (3abe3medeHHs mpaBa Ha CBOOOLY
Ta 0COOMCTY HEAOTOPKAHHICTE).

B mimomy, mpaBo Ha CBOOOLYy Ta OCOOWCTY HENOTOPKAHICTB,
3a0e3neuye HEMOXKIIMBICTh HE3aKOHHOTO 3aTPUMaHHSA 0cO0U B OyIb-SIKOMY
¢dopmari Ta cuTyarii He epeadaYeHUX 3aKOHOIABCTBOM. Y TOM e 4Yac, Ha
Hally JIyMKy, ITOHATTS «3aTPUMaHHS», TaKoX BiAIrpae 3HA4YHY pOJIb,
OCKIJIbKH Bifl HOTO 3MicTy, Oe3rocepeiHbo 3aleKUTh i HopMHu HEOOXiTHOTO
3aXHCTY Ta 3a0e3Mne4eHHst 0coOMCTOi CBOOOIN Ta HETOTOPKAHOCTI OCOOH.

B Teopil KpuUMiHAJBHOTO TIPOIECY 3aTPUMaHHS BH3HAYAIOTH SIK
THUMYacOBHH 3ar00DKHMH 3aXij1, SKUH 3aCTOCOBYETBCS 3 MIACTAB Ta B MOPSIIKY,
niependaueHomy KIIK Ykpainu Ta BXOIUTH 0 CHCTEMH 3aXOJIiB 3a0€3MICUCHHS
KPUMIHAIFHOTO TPOBa/KEHHA [7]. 3rigHO IHIIOTO MIXOMy 3aTpHMaHHSIM €
CaMOCTIHHMM 3aXOZI0M KPHMIHAJIBHOTO IPOBA/IKEHHS (3axi11 KPUMIHAIBHOTO
NPOLICCYaIbHOIO  MPUMYCY), IO 3aCTOCOBYETbCS IIJ 4ac JAOCYAOBOIO
PO3CILZlyBaHHS. ~ KPUMIHAIBHOrO — NPOBA/DKCHHS 3  METOK  3amobirTH
KpPUMIHAITEHOMY IPABOIOPYIICHHIO [8]. 3aTpuMaHHS TaKoX PO3IISIAETHCS K
¢i3nuHe 3aXOIUIeHHS 0coOM Ta il JOCTaBISAHHS 10 KOMIIETEHTHOTO OpraHy,
TI0CaI0BOI 0COOH TS TTOJAJIBIIIOTO TIPUHHATTS PillieHHs [9].

Konkpernsyioun aprymeHTH B KOHTEKCTI HayKOBOTO JOCIiKCHH
CITiJI HABECTH TIYMAYeHHs TCPMIHY 3aTPHMAHHS, IO BiXOOPaXeHO y 3BOI
HpI/IHHI/IHIB 3aXMCTy BCIX 0cCi0, SKI MiJJAlOTbCsA 3aTpUMaHHIO abo
yB’SI3HEHHIO y Oynb-sikii ¢opmi, 3aTBepmxeHoMmy Pesomouiero 43/173
I'enepanbproi Acam6siei OOH Big 09 rpynus 1988 poky ae 3a3HadeHo, 10
«arpuMaHa ocoba» o3Havae Oyap-sKy 0co0y, MMo30aBiieHY 0OCOOHCTOT
CBOGO/IM HE B Pe3yJIbTATi 3aCYUKCHHS 32 BAMHEHHs NpaBonopyuieHts [10].
BesnocepenHbo 13 HABEAEHOTO MOHATTS i BUIUIMBAE PO3YMIHHS TepMiHa
«ocobmcra cBOOOIA», KOTpa OOMEXKYEThCS Yy CIOCIO TepemdadyeHux
3aKOHOJJABCTBOM MEXaHi3MiB.

IMpaBuna Opranizanii O6’ennannx Hariil, 1110 cTOCYIOThCS 3aXUCTY
HETMOBHOJITHIX T030aBJICHUX BOJI, MNpHiHATI Pesomomiero  45/113
I'enepanbuoi Acam6nei OOH Big 14 rpymast 1990 poky Takox MICTATbH
MIOHSATTS «11030aByieHHs1 cBoOoau». [1iJ 3a3HaYeHUM TEpMIHOM MAa€ThCs Ha
yBa3i OyIb-sika (hopMa 3aTpUMaHHs YU TIOPEMHOI'O YB’S3HEHHsS OYAb-sKOi
ocoOu uH i MOMIIIEHHS B IepXKaBHY M NPUBATHY BUIIPaBHY ycTaHoBY [11].
HaBenene, B cBOIO uepry Takox JeTallizye J0CiDKyBaHe MMOHATTS 3 1HIIOTO
00Ky — B KOHTEKCTI 3aCTOCYBaHHS 3aXOiB, II0 OOMEXYIOTh cBOOOIY Ta
HEJIOTOPKaHICTh HEITOBHOJIITHIX.

VY copasi «topk npotn Himewunmnm» ta «CraneB mpotu bomrapii»
€BpONENChKUIA Cy/ 3 TIpaB JIIOAWHU BKa3zye, IO TOHSTTS MM030aBJICHHS BOJI
BKITIOYAE B cebe 00 €KTUBHMIA eneMeHT (0OMEXEeHHsS y TPOCTOpi Ha 3HAUHHN
MPOMDKOK Yacy) Ta Cy0 €KTHBHHUII eleMeHT (BiJICYTHICTB 3roJH Ili€l ocoOn Ha
Take oOMexenHs) [12]. o BiamoBimHMX 00’€KTMBHUX (DaKTOPIB, SKI MaroOTh
OpaTuch 10 yBarW, BiJHOCSTBCS: MOMJIMBICTh 3AJIMIIMTH 30HY OOMEXKCHHS,
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piBEeHb HAIISLY Ta KOHTPOJIO 3a IEPEMIIICHHSIM OCOOM, CTYMiHb i30Jmsmil i
HAasIBHICTb COLiaJIbHUX KOHTAKTIB [13].

[Mopsin 13 MM, HA HaIIy XYMKY, CIiJ 3BEPHYTH yBary Ha Te, IO
HalliOHAJIbHE 3aKOHOJABCTBO, KOTPE BH3HAYa€ 3amoOODKHI MeXaHi3MH B
IIUTaHHI JOTPUMAaHHS IpaBa Ha cBOOOAY Ta OCOOHMCTY HEIOTOPKAaHICTH
TaKOX MICTHUTh HHU3KY CYIOBHX DIlICHb, KOTPi BH3HAYAIOTh 3MICT LBOTO
mouATTa. Hampuknan, pimenHs Korcrutymiitnoro Cyamy VYxkpainu, 1mo
TIYMaduTh OJHH i3 3aNI001KHUX 3aXO0JIiB.

B Pimenni Koncturynifinoro Cyny VYkpainu Bix 26 uepBHS
2003 poxy Ne 12-pm/2003 3aTpuMaHHS BH3HAYCHO SIK THMYaCOBUI
3aM00DKHUH  KPUMiHAJBHO-TIPOLIECYAIbHUN 3aXiJ, 3acTOCYBaHHS SIKOTO
oOMexye mpaBo Ha cBOOOY i 0COOMCTY HEIOTOPKAaHHICTh iHAMBIAA (a03an
I’ SITHH TIYHKTY 6 MOTHBYBaJIbHOI YacTHHN) [ 14].

TakuMm 9MHOM, HAI[IOHANBHUH 1 MDKXHAPOIHO-TIPABOBHU MiAXin IO
TIIyMa4eHHs [IpaBa Ha cBOOOY Ta OCOOHCTY HEAOTOPKAHICTh B JOCYAOBOMY
pO3CIiAyBaHHI MOJATAE B TOMY, III0 BOHO 3a0e3medye 0co0i HEMOKIIHBICTh
3aTpuMaHHs ii (TOOTO Takoro, IO CYIEpPEeYUTh BOJI OCOOM yTPUMaHHS B
NEeBHOMY MicCli), a TaKOX 3IIHCHEHHs OyIb-IKMX IHIIMX Jii, 10
CIpsIMOBaHI Ha (Pi3MYHE MEPEUTKOHKAHHS MEPECYBAHHIO B IPOCTOPI.

BaxuBicTh BU3HAYCHHS 3MICTy IpaBa Ha CBOOOMY Ta OCOOUCTY
HEJIOTOPKAHICTh, a TAaKOX KPUMIHAJIbHOI MpoOLEeCcyalbHOI MpoUeaypH
3aTpUMaHHS TIOJISITa€ B TOMY, MO BKa3aHe IpPaBO € OJHIEO i3
OCHOBOIIOJIOXKHUX CBOOOA mependaueHnx He numie KorcTuTyieo Ykpainy,
a ¥ MDKHApOJHUM 3aKOHOJABCTBOM, 3Tojla Ha 00OB’SI3KOBICTh paThdikaril
sikoro HajgaHa BepxosHoro Pajgoro Ykpainu.
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Yoanosa Jlapuca /lasudigna,

JMPEKTOP lHCTI/ITyTy HiITOTOBKH KEPiBHUX
KaJpiB Ta IiABHIICHHS KBam(bmaun
HarrioHansHOT akageMii BHYTpINIHIX CIIpaB,
JIOKTOpP IOPUINIHUX HayK, podecop

IMPOBJIEMHU YHOPMYBAHHSA IHCTUTYTY
MHOBIJIOMJIEHHA ITPO IIIAO3PY

HoBizomieHHs. 1PO  MiZO3pY €  BUPIIAIBHMM  TallOM  SIK
KpI/IMlHaJ'ILHOFO MPOBa/DKCHHS B IJIOMY, TaK 1 CTajil JOCYIOBOTO
po3ciigyBaHHA 30KpeMa. AKe, 3 MOMEHTY MOBIIOMJICHHA TPO Mil03py
PO3MOYMHAETHCS MPUTATHEHHS OCOOM IO KPUMIHAIBHOT BiAMOBITAILHOCTI,
o0 0OYMOBIIOE PO3IIUPEHHS MOBHOBAKEHBL CIIITYOrO, Ji3HaBada MO0
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3aCTOCYBaHHS 3al00KHUX 3aXO0/1iB, 3aX0/iB 3a0e3MeYeHHs] KpUMiHAJIBHOTO
POBAJUKCHHS Ta BAHUKHCHHS (YHKILT 3aXKCTYy.

Bin  3aKOHHOCTI ~ MOBIZOMICHHS [P0  MIAO3DPY  3AlCKHUTH
MIPaBOMIpHICTH HAOYTTs 0c000I0 crarycy n1,uo3p}03aHoro 1 BUNHEHHS BCIX
MOJATBIINX CIIAYNX (PO3IIYKOBHUX) AiH 3a HOTO y9acTio y BiAIIOBIZHOMY
craryci. Brim, anamiz HopM riaBu 22 KIIK Vkpainu, siki periaaMeHTYIOTh
MpOIeCYalbHIA TOPSIOK MOBIMOMJICHHS TIIPO MiJ03pY, CBITYHUTH PO
BiJICYTHICTh TPaBOBOI BH3HAYCHOCTi y perjlaMeHTAallii OKpEeMHUX IIOJI0KEHb
MIPOLIECYAILHOTO MOPSIKY NOBIIOMIICHHS PO MiZ03py.

30KpeMa, B KpUMIHAIEHOMY NPOLIeCYalbHOMY 3aKOHO/IABCTBI HE Ma€e
YITKOCTI IIOJO perjiaMeHTalii MpoIecyalbHOro MOPSJIKY BpYYEHHS
MIMCHMOBOTO TOBIZOMJICHHS TIPO MiJ03py 0co0i, sika He 3’SBISETHCS 32
BUKJIMKOM; HE Ma€ MPaBOBOI BU3HAYCHOCTI MIOA0 MPOLECYAIBHOTO CTATyCy
oco0u, siIKa BUKJIMKAETHCS Ul BPYYEHHs MOBLAOMIICHHS IIPO Ii03pY; HE
BU3HAYAEThCA €Tall JOCYJOBOTO  PO3CIIIYBaHHA, Ha SKOMY Mae
3MIACHIOBATHCSA TOBIMOMJICHHS TMIpo TMimo3py (sIkmo ocoba He Oyna
nornepeHbO  3aTpUMaHa); BIACYTHS MpaBOBa BH3HAYEHICTh  LIOJO
MPOLIECYAJIbHOTO IMOPSIIKY 3a0e3ledeHHs MpaBa Ha 3axUCT MiJ  4ac
BPY4YEHHS TIOBIIOMJICHHS IIPO Mi103pYy.

3 nOpoOJeMHUMH THWTAaHHSIMH  TOBIIOMJICHHS PO  MiI03py
HEOJHOPA30BO CTHKAJacs IPaBO3aCTOCOBHA INPAKTHKA, MPO IO CBIIYUTH
IToctanoBa Benukoi [Tanarun Bepxosroro Cyny Bin 11 rpymns 2019 poky y
cripaBi Ne 536/2475/14-k Ta Oxpema aymka cynaiB Bemukoi I[lamatu
Bepxosnoro Cyny Bix 11 rpymas 2019 poky y cpasi Ne 536/2475/14-x.

Tak, y Bkazauiii Buiie IloCTaHOBI 3a3HAYAETHCS, IO HPOLEAYPY
3 ICHEHHS TIOBIIOMJICHHS 0C001 MPO MiI03py MOYKHA YMOBHO ITOJIUINTH HA
Taki eranu:1) eTanm NMPUUAHSTTS PIlIEHHS OO0 HEOOXiTHOCTI 3/1HCHEHHS
0co0i MOBIIOMIICHHS NpO Mifo3py; 2) eran o0 €KTHBALii/BUpaKeHHs
c(hOpPMOBAHOT'O BHYTPILIHEOTO BOJIEBHUSBICHHS YIOBHOBa)KEHOI MOCaI0BOT
0Cco0H II00 MPUIHSITOTO PIIICHHS B 30BHIIIHIO (HOpMY MUITXOM CKJIaIaHHS
TEKCTy TOBIJOMJICHHS IPO IiI03pPY BiAIOBITHO IO BUMOT, HepeadadeHmx
ct. 277 KIIK VYkpainu, Ta #oro miamucaHHs (MOTOIKEHHs), 3) eram
JOBeJicHHs iHopMarii 10 Bigoma aapecara, IMIOAO SKOTO MPHIAHSATE
pillIeHHs NP0 TOBIJIOMJIEHHS MNP0 TiJ03pY, LUIIXOM O0e3M0ocepeHbOr0
BpY4eHHs iforo Tekcty oco0i 3rijHo 3i ct. 278 KIIK Ykpainu [1].

Takum 4MHOM, 3aKIIIOYHMM CTANoM 3AiHCHCHHS IOBIJOMICHHS IPO
T1i103py € BPY4CHHs 0C0Bi THCHMOBOTO TMOBITOMJICHHS IPO T1i103py. BTim,
POLECYasIbHA JisIBHICTH OO0 BPYYCHHS IIHCEMOBOIO IIOBIIOMIICHHS npo
i03py He OOMEXYEThCsS JIHMIIE THUM, 110 0co0i HaaloTh BIINOBIAHUH
npouecyaibHUl JokyMeHT. llei eran € xommuiekcHuMm. st Toro, mo6
MOBIZIOMJICHHSI TIPO MiZ03pY BPYYWMTH, CIIIUUil, Ji3HABaY YU IPOKYpOp
MalOTh BCTAaHOBHUTH TOYHE MICIIE3HAXOMKEHHS OCOOM Ta 3OIMCHUTH i1
BUKIMK JO OpraHy JOCYAZOBOTO po3ciimyBaHHi. OKpiM  IpOTO,
000B’SI3KOBOI0  CKJIQJIOBOIO TPOLIEAYPH TMOBIJOMIICHHS TPO MiI03py €
iHbOPMYBaHHS MiJO3pIOBAHOTO IMPO Horo mpaBa 1 O00OB’SA3kM Ta
pO3’SICHEHHsI TIpaB Ha IIPOXaHHS IiJI03pIOBAHOTO. A Bix ocobu, sKii
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MOBIZIOMJICHO ~IIPO  MiZ03py, HEOOXiTHO OTPUMATH MiITBEPIKEHHS
BUKOHAHHS BUIIEBKA3aHUX Jiil.

Bapro 3BepHyTM yBary Ha Te, mo Hi nojoxkenss ct. 278 KIIK
VYkpainu, Hi iHmi Hopmu riaBu 22 KITK Ykpainu He MICTATh BUMOTH IOJ0
HEOOXITHOCTI PO3’SICHEHHS CYyTi MiJO3pH IIiJ] Yac BPy4YEHHS MHCEMOBOTO
MTOBITOMIICHHSA TIPO MiT03DY.

Brim, Taka 3akOHOJAaBYA perJIaMEHTAIlisi HE BIAIOBiNa€ CTaHIapTaMm
KpPUMIHAIPHOTO CYJOYMHCTBA, BH3HaueHMM KOHBEHII€I0 NPO 3axWCT NpaB
JIIONMHHA 1 OCHOBOIIOJIOKHHMX CBOOOX. AJDKE BIAMNOBIAHO 10 KOHBEHIIIHHUX
CTaHZAPTiB 0co0a Mae paso GyTH NOIHPOPMOBAHOO HE JIUILIE TPO «TIPHIHHY>
miao3pu, ToOTO Ipo MaTeplaJlLHl (haxtn, BUCYHYTI IpOTH HEi I Ha SIKHX
IPYHTYETBCS IMi103pa, alie W Mpo «XapakTepy Mi03pH, TOOTO MPO IOPUIMYHY
KBamiQikamifo mux (axTiB (pimieHHs €BPOMEHCHKOTO CyIy 3 TpaB JIFOIUHU Y
cnpaBax «Matouda mipotu Itamii», m. 59, «I[lenes poTH Bonrapii», myakra 33 i
42). Ilpu 11p0My 3a3HAYAETHCS, II0 060 T30K MOBIJOMJIATH OOBHHYBAa4E€HOTO
mpo 3MicT mimo3pu  (OOBHHYBAa4deHHsS) TMOKIANAETBCI HAa  CTOPOHY
00BHHYBaueHHs, 1 BiH HE MOXKe OyTH TOTPUMaHHUil y TACHBHUH CIOCIO, IUISIXOM
CTBOpEHHSI iH(opMallii 6e3 MOBITOMICHHs PO HEl CTOPOHI 3aXKCTy (pilieHHS y
crpaBi «Maroyya nporu ITanii», m. 65) [2].

VY rnasi 22 KIIK VYkpaiHu TakoX He Mae€ 4iTKOi periamMeHTarii
BUMOTHU IIOAO y4YacTi 3aXHCHHKA MiJ Yac BPYYEHHS IOBiIOMIEHHS MpO
migo3py. I me mpu ToMy, IIO MOBIZOMIICHHS INIPO MIiAO3pPY Ia€ MOYaTOK
peauizarii 3acagy 3MarajJbHOCTI KPUMIHAJIBHOTO MPOBAIKEHHS, ake (hakKT
MOBIIOMJICHHSA TIPO Mif03pY OOYMOBIIOE BUHUKHEHHS (DYHKINI 3aXHCTY.
Tak, BigmoBigHo 10 m. 3 4. 3 cr.42 KIIK VkpaiHu Vv Mig03pIOBaHOrO
3’SIBJISIETBCS] MPAaBO Ha MeEpIly BUMOTY MaTh 3axMCHHKAa. A TOMY BapTo
MOTOAUTHCS 3 TBEPIDKEHHSAM IIPO T, L0 BUXOJMYM i3 3acaiy 3MarajbHOCTI
CTOpiH, IHIIMX 3acajl KPUMIHAJBHOTO TIPOBA/KEHHS Ta IPAKTUKH
€BpOIEHCEKOTO CyQy 3 TpaB JIOMUHH, MPH IOBIIOMICHHI 0OCO01 TIpo
mijo3py Ta TpH TepmioMy {i  JOMWTI NPUCYTHICTH 3aXHUCHUKA €
000B’3KOBOIO, KpIM BHUMAJKIB, KOJU caM IIiTO3PIOBAHUIN BiJIMOBHBCS BiJ
3aXHUCHHKA 1 HOro BisiMOBa Moke OyTH npuitnsTa [3, c. 124].

Y KIIK VkpaiHu TakoX HE Mae BHMOTH IIOJO OOOB’SI3KOBOTO
JIOIIUTY TMiJI03PIOBAHOTO 0O€3MoCepeIHbO MICNsi BPYYEHHS IHCbMOBOIO
MOBiIOMJICHHS TIPO Mi03py. Pa3om 3 mum, BiAmoBigHO a0 1. 5 4. 3 cT. 42
KIIK Ykpainnu i03pIOBAaHUH Mae PABO JaTH HNOSACHCHH:, IOKa3aHHA 3
NPUBOJY MiIO3PH MPOTH HBOTO, SKE BIH MOXKE peam3yBaTI/1 y Oyab-sikuii
MOMEHT KPHUMIHAIBHOTO MPOBA/UKCHHS, Y TOMY 4HCIi i Ge3rnocepenHpo
TTiCIIS TTOBIJOMJICHHS TIPO MiJI03pY.

BumenaBenene  cBigUMTH  MpPO  HEOOXIJHICTH  CYTTEBOTO
BJIOCKOHAJICHHS TIpoIiecyainbHoi (opMH TOBiIOMIIEHHS 0co01 Ipo mijgo3py.
AJDKEe BiJICYTHICTH TPaBOBOi BH3HAYEHOCTI MIOJ0 OKPEMHUX IHTaHb
MIPOIECYaTFHOTO HOPSAKY MOBIIOMIIEHHS TPO Mif03pY 3yMOBIIOE CYMHIBH
mpaBoMipHOCTI sk HaOyTTss 0co00r0 cTaTyCcy IifO3pIOBAaHOTO, Tak
MOJIAJIBIIOr0  3/IHCHEHHS JOCYAOBOrO PpO3CIiIyBaHHS Ta CyAOBOTO
MIPOBA/PKCHHS.
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I'noswk Ipuna Bacuniena,

npodecop kadeapu KpUMiHATEHO-TIPABOBHX
IHUCUHMILTIH [HCTHTYTY IpaBa JIBBIBCEKOTO
JISPKaBHOTO YHIBEpCUTETY BHYTPIMIHIX CIIpaB,
JOKTOp FOPHANYHHX HayK, podecop

OHIHKA E®EKTUBHOCTI 3AXHUCTY B IIPAKTHUIII
KACAIIMHOI O KPUMIHAJIBHOT'O CYY

Busnanum Ha piBai npaktuku €CIDJI € Te, mo mnpaBo KOXHOTO
OOBMHYBau€HOTO y BYMHEHHI KpPHUMIHAJIGHOTO TIPaBONOPYLICHHS  HA
eQexkTHBHUN 3aXucT 3 OOKy aJBOKara CTaHOBHTH OJHY 3 OCHOBOIIOJIOKHHX
3acajl CIPaBEIMBOTO CYIOBOTO po3mimy (Hampukian, «KpomOax mpotn
@panuiin, «lladenpHuk npotu YkpaiHm», «HomeHko NpoTH YKpaiHn,
«Heunmopyx i Monkano npotn Ykpainny). Y IOKTpHHI HEMae BU3HAYEHOTO
PO3yMiHHS e()eKTUBHOCTI 3aXHCTy. 3 ypaxyBaHHAM MosoxeHb KoHBeHIii npo
3aXMCT TpaB JIIOJMHU 1 OCHOBOIIOJIOKHMX CBOOOJ 3a3HAYAETHCS, IO
€(QEeKTHBHICTh 3aXUCTy € KOMIUIEKCHUM TIOHSTTSM, 1 BUIUIIOTBCS Pi3HI
eIIEMEHTH: ITi03pIoBaHuK a00 OOBHHYBaueHW OyB 37qaTeH OpaTH yd4acTb y
mporeaAypax, AKi MO0 HBOrO MPOBOAATHCS; MO0 BiH pO3yMIB, IO HOMY
KaXyTb, a 1HIII PO3YMLUIH HOT0; 00 oMy Hajany iHQOpPMAIIFO PO MiI03py
gy OOBHHYBauYeHHs; MO0 BiH OyB mMOIH(QOPMOBAaHMM TIPO IiJICTaBU
NPUHHATUX y CHpaBi pillieHb; 1100 BiH MaB JIOCTYIl O MarepiajiiB CHpaBH;
modu oMy HagamM JOCTaTHBO Yacy 1 MOMIIMBOCTEH JUI BiNOBiNI Ha
OOBMHYBAuYeHHsl 1 Ha MIIrOTOBKY JO CYJIOBOTO pO3IJISIAY CIpaBH; 1100
mito3proBaHuii abo OOBHMHYBayeHWH MIr TpeJICTaBUTH iH(QOpMaIiio Ta
JIOKa3H, sIKi CBi4aTh HA WOTO KOPHWCTH;, MO0 3 HUM TIOBOJWIJIMCS Y CIOCIO,
SIKMH He MOCTAaBUTh HOTO B HECHPUSTIIMBE CTAHOBHILE, i 11100 B HBHOro Oyia
MOJJIUBICTH OCKap>KyBaTH BaXJIUBI pillIeHHs, IPUHHATI HE B HOTO iHTEepecax
[1]; BuninstoTECSI OCHOBHI CKJIIOBI IpaBa Ha €()EeKTUBHUI 3aXHUCT — 1€ TIPaBO
Ha eQeKTHBHY yd4acThb y TMpOIECi caMOoro OOBHMHYBAad4E€HOTO i MpPaBO Ha
NPaKTU4HY 1 epeKTUBHY I0OpUANYHY Jonomory [2, c. 129].

Bigmitumo, mo BC BuzHaB, mo e(EeKTHBHICTh 3aXUCTy HE €
TOTOXKHOIO JIOCSATHEHHIO 3a pe3ysbTaTaMH CYyJIOBOTO PO3IIIsiy OakaHOTo
JUIsl OOBHHYBA4Y€HOI'O PE3yJIbTATy, a MOJISrae B HAJlaHHI HOMY HaJEXHUX Ta
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JIOCTaTHIX MOJJIMBOCTEH 3 BUKOPUCTAHHSM BJIACHUX IPOLECYaJIbHUX IIPaB
Ta KBaNipikoBaHOI FOPUAWYHOI JOIIOMOTH, SKa B MepenOadeHHuX 3aKOHOM
BUIaJKaX € OOOB’SI3KOBOIO, 3aXMINATHUCS Big OOBHHYBaueHHS B
nepenbavueHnii 3akoHOM cnocid. [Tomampmma Hesroga OOBHHYBA4eHOTO 3
paHimie oOpaHHUMHU Ta y3TOJUKEHHMH 3 aJBOKATOM IIO3UIIEI0 I TAKTHKOIO
3aXHCTy HE CBiMUMTH Mpo Horo HeedekTuBHiCTs [3]. 3BicHO, IO,
BPaxOBYIOUH OCOOJIMBOCTI MiSJIBHOCTI 3aXHCHHKA Yy KPHMiHaJbHOMY
MIPOBa/DKCHHI, E(QEKTHBHICTh 3aXHCTy HE MOXHAa OTOTOXKHIOBATH i3
JOCATHEHHSM IIUJICH 3aXUCTY, SK 1X 0aUUTh KITI€HT, aJpKe, TO-TepIie, I Il
HE 3aBXKIH MOXXYThb OYTH IOCATHEHi, BUXOISIYU 3 00OCTaBHH KPUMiHAIBEHOTO
MIPOBA/PKCHHS, MOJ0KEHh YHWHHOTO KPUMIHAIBHOIO Ta KPHUMiHAJIBHOTO
MPOLECYaIbHOTO 3aKOHOJABCTBA; MO-ApYyre, OyBalOTh BWIIAJKH, KOJIU
KJIIEHT HE JIOJIEPKYEThCS 3aKOHHUX MOpPaj 3aXMCHHUKA, HMOPYIIYE BHUMOTH
KIIK Vxkpainu (mo, mo pedi, € MACTABOIO JJIS BiIMOBH 3aXHCHHKA Bil
BUKOHAHHS CBOIX 000B’SI3KiB); O-TPETE, MOXKYTh MaTH Miclie 00 €KTHBHI Ta
cy0’ekTHBHI  (aKkTOpHW, sKi  BIDIMBAIOTb HA  PE3YITaTHBHICTh
NpoLeCyaIbHUX 3ac00iB, BAKOPUCTAHUX CTOPOHOIO 3aXUCTy. SIK BUIA€THC,
epeKTUBHUM 3 OOKy 3aXHCHUKA € 3aXHCT, KOJHM 3aXHCHUK BXHB YCiX
MOXIIMBHX €(EeKTHBHHX Ta JOPEYHUX INpOLECyaJbHUX 3aco0iB, sKi He
cymepedyaTtb 3aKOHy, Al 3a0€3MedeHHS IOTPUMAHHS a00 BiXHOBJICHHS
npaB, cBOOOZ 1 3aKOHHHMX IHTEPECIB IiJI03PIOBAHOIO, OOBHHYBAuEHOI'O Ta
3’ACyBaHHS OOCTaBWH, AKi CIIPOCTOBYIOTH IMiH03py YH OOBHHYBa4dCHHS,
NOM’SKIIYIOTh YW  BHUKIIOYAIOTh  KPUMIHAJIBHY  BiANOBIJANIbHICTH
I1103pIOBaHOT0, 0OBHHYBAUYEHOT 0.

€CIIJI HeomHOpa30BO 3BepTaB yBary 1 Ha Te, IO IIPOCTE
NPU3HAYCHHS HALIOHAIPHUMHU OpraHaMHM 3axMCHHKa HE TapaHTye
e(peKTHBHY IMPaABOBY IOMOMOTY (pimeHHS y cmpaBax: «Kama3ziHcki mpotu
Agctpii», «JlyuaninoBa nporu Ykpainm», «B. nporu Ilseiinapii», «dayn
npotu [lopryraimii», «CarriHO npoTtH Itamii», «[foBed npotu TypeqaunHm,
«EmenpsiHOBC nipotu JlaTsii» Ta iH.).

KKC BC neonHopa3oso 3 ypaxyBanHsaM npaktuku €CIUI posrnsaas
MUTaHHS 11010 €(PEeKTUBHOCTI 3aXMCTY y aCHeKTi HasBHOCTI / BIJCYTHOCTI
icrotHoro mopymieHHs: Bumor KIIK Vkpainu. IIpu omiHmi epexkTHBHOCTI
3aXHCTY y acrekTi 3abe3nedyenHs npasa Ha 3axuct KKC BC Bpaxosye:

— BXKHUTTSl 3aXHMCHHUKOM 3aXOJiB INOJO 3aXWCTy IIiJJO3PIOBAHOTO,
00BHHYBaYeHOTO (HANIPHKIIAJ, 3asBJICHHS KIOTOTaHb [4], o3HAllOMIICHHS 3
MarepialaMH IpOBa/PKCHHS, SBKa y CyXOBe 3aciiaHHsa [5]; monmaHHsS
ckapr [6]; Tomo [7]);

— HasBHICTh pimeHHs Ksaui¢ikaniiHO-AUCIUILTIHAPHOT  KOMICiT
aJIBOKATYPH MO0 MisIIHHOCTI 3aXUCHHKA [8];

— Y3rOJDKEHHSI MO3UIIiH 3aXiCcHUKA Ta KiieHnTa [9; 10; 11];

— HAJIGKHICTh ~ BUpILICHHS  CYJIOM [HUTaHHS T[pO  HaJaHH:
HeeeKTHBHOT IpaBoBoi Jomomoru [6; 12; 13];
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— BUSIBJICHHS I1i/I03pIOBaHMM, OOBHMHYBaueHHMM Oa)kaHHS 3aIy4HTH
IHIIOTO 3axXUCHUKa [14];

— HasBHICTH a00 BiACYTHICTH ckapr Ha nii abo Oe3nisuIbHICTB
3axucHuKa [15].

Pazom 3 TuMm, ciig 3BepHYTH Ha yBary Ha Te, IO CyJ HE Mae
ITOBHOBQ)XCHb OIIIHIOBATH €(EKTUBHICTH CTpaTerii Ta TAKTHKH 3aXHUCTY,
OCKIJIbKH, TIO-TIepIlIe, [I¢ € BTPYYaHHSIM y MPaBOBY MO3MLII0 aJ[BOKAaTa, IO
3abopoHeHo cT. 23 3akoHy Ykpainm «[Ipo amBokaTypy Ta aIBOKaTCHKY
JUSUTBHICTBY; TMO-ApYyre, NMOBHOBAKCHHSIM HAJIaBaTU OI[IHKY HAsBHOCTI Y
IisSX ~ agBOKaTa  O3HAK  JUCHHIUTIHAPHOTO  NHPOCTYNKY  HaIIeHi
KBaJTi(hiKaIiiHO- TUCIMIUTIHAPHI KOMicii afBokaTypu. [Ipu 1bOoMy He €
MACTaBOIO Ui  NPUTATHEHHS  afBokaTa g0  JAWUCHUIUTIHAPHOI
BiJINIOBIJAJIbHOCTI BHHECCHHS CYAOM a00 IHIIMM OpPraHOM pIlICHHS HE Ha
KOPHUCTh HOTO KIIi€HTa, CKacyBaHHS abo 3MiHa CyIOBOTO pilieHHS abo
PIlLICHHS 1HIIIOTO OpraHy, BUHECEHOT'O Y CIPaBi, B sIKil aJJBOKaT 3/iiCHIOBaB
3aXHCT, MPEACTABHUITBO abO Ha/JaBaB iHIIN BHIM TIPABOBOI JOTIOMOTH,
SIKIIO TIPU I[bOMY HE OYJIO BYMHEHO IUCIMILIIHAPHOTO MPOCTYIKY (4. 3
cT. 34 3akony Ykpainu «IIpo amBoKaTypy Ta aJBOKATCHKY MisIBHICTHY).
Cnymno 3a3naunB KKC BC, mo «cyn kacauiiiHoi iHcTaHLii He HaieHUit
MTOBHOB)XCHHAMH TEPEBIPITH €PEKTHBHICTH OOpaHOI aIBOKATOM IIiHIl
3aXHCTY, TaK caMO HE HaJJIeHI TaKUM NPaBOM i Cyqu HWKYHMX IHCTaHIIi.
IMpore, cyn kacauiiiHoi iHCTaHUii HAAUICHWH NpPaBOM MEpPEBIPUTH YU
HaJlaJId Cya¥ MepInoi Ta amnensauiiiHol iHCTaHMii 3acyKEHOMY MOXKIHMBICTb
HaJIe)KHUM YMHOM pealli3yBaTH CBOE MPAaBO Ha 3aXWCT. 3a3HaYCHE MOXKeE
CBIIUUTH TPO BIACYTHICTH 3 OOKy Cymy MepINoi iHCTaHINI HAaJIEKHOTO
pearyBaHHS Ha MOXJIMBE Hee()eKTUBHE IOPUIMYHE MPEICTABHUIITBO, IO
MiIIPBAJIO CIPABEUIMBICTh CYJA0BOrO PO3IIIsAY B IiioMy» [6].

Amnani3z npaktukun KKC BC 103BoJsIE CTBEpKYBATH PO PO3POOKY
Ha ocHOBI mpakTuku €CIIJI meBHUX CTaHIApTIB pearyBaHHA CYIIB yCiX
1HCTaHIIT Ha 3asiBH / CKapri CTOCOBHO e(heKTHBHOCTI 3axucty. Jlo HUX cliif
BimHecTH: 1) 3MicToBHUI (He (QopManbHUI) pO3IJAN TaKuX —3asB;
2) HEJOMYCTUMICTh OTOTOKHEHHSI TAaKMX 3asB 13 3asABOI0 MO BiaBiA
3axHMCHUKa (3BICHO, SIKIO OJHOYACHO HE IMOMNAETHCSA 1 3asBa MPO BiIBif
3aXHMCHUKA); 3) MOTPUMAHHS MPABHJ CTOCOBHO HE3aJCIKHOCTI aBOKATYpHU
(ECIUI y pimenHi cmpasi «/layn npotu Ilopryramii» Bkaszas, mo Cymosi
HAJICKHUTh IMCPEKOHATUCS, 4YH IOBHHHI OylIM BIINOBIAHI OpraHw,
JOTPUMYIOUHCH OCHOBOIIOJIOXKHOTO TPHHIMITY HE3aJEKHOCTI aJBOKATYpH,
TATH Tak, MO0 3a0€3MeUnTH 3asBHUKOBI 3MOTY peajbHO CKOPHUCTATHCS
cBOIM NIpaBoM, sike i BOHHW BH3Hamu [16, c. 344]); 4) BpaxyBaHHS pillleHb
KJAK anmBokatypwm; 5) ypaxyBaHHS  Bpa3JIMBOCTI  OOBHHYBad€HOTO,
3acy/pkeHoro (y acmekTi BiKy, y4acTi 3aKOHHHMX IIPEJCTaBHHKIB, CTaHy
37I0pOB’s, MepeOyBaHHS MiJ BapTOO TOIIO); 6) y4acTh Ta €(PEKTHBHICTh
ydacTi 3aXMCHMKAa Yy pPO3CIHiIyBaHHI Ta CyJOBHUX 3acCiJaHHSIX;
7) y3rOmKEHICTh MO3MIIiH 3aXUCHUKA Ta KITIEHTA; 8) HASBHICTH / BiICYTHICTH
BHIIQ/IKIB OYEBUIHOT CYIEPEUHOCTI /il aIBOKaTa iIHTepecaM KIIi€HTa.
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T'opbauescokun Bimaniiu fAxosuu,

npodecop Kadenpu KpUMIHAIBHOTO IIPOLECY
HanionaneHoi akazmemii BHYTpILIHIX CIIpaB,
JIOKTOD IOPUAMYHUX HaVK, npodecop;
I'nadinina Onena Bonooumupisena,

acmipadT Kadeapu KpHMiHAIBHOTO TIPOIECy
HarmionansHOi akageMii BHYTpPIIIHIX cIIpaB

IPOBJEMM B3AEMOII OPTAHIB JIOCYJIOBOT'O
PO3CJIIAYBAHHA 3 EKCIIEPTHUMHU YCTAHOBAMHU
1 9AC PO3CJIIAYBAHHSA YMUCHHUX BEUBCTB

EdexTuBHICTh pPO3KPUTTS Ta PO3CIIAYBaHHS YMHUCHUX BOWBCTB
NpsSMO  3aJIeKUTh  BIJl  YCHIMIHOI  B3a€MOJIl OpraHiB  JOCYZOBOTO
pO3CIiAyBaHHA 3 €KCIEPTHUMHU YCTAHOBAMH, TaK SK y OUTBIIOCTI BHIIAAKIB
caMe BHCHOBOK €KCIEpTa SBIISETBCS €AMHUM IPSIMHM JIOKa3oM Yy
KPUMiHAJHHOMY IPOBAKCHHI.

IIpaBoBY OCHOBY B3a€MOJii OpraHiB JOCYZOBOTO PO3CIiTyBaHHS 3
eKCIIEpTHUMH  YCTaHOBaMHM  CTaHOBIATH  KoHcTtuTywiss — YkpaiHw,
Kpuminanbauit xogekc Ykpainu, KpuMmiHanbHUi mpouecyalbHHNH KOJEKC
VYkpainu, 3akonn Ykpainu «IIpo cynoBy ekcrieptusy», «IIpo Hauionansny
noxinito», [locranoBu Kabinery MinictpiB Ykpainu, Haka3u MinictepcTBa
roctumii Ykpaiaum, Hakasuw MiHiCTEpCTBA OXOPOHH 3I0pOB’S YKpaiHw,
Haxkaszu MBC, ane Bce 5 IesKi IMOJIOKEHHS IIIOI0 B3aEMOII MK OpraHaMu
JOCYZOBOTO PO3CITiTyBaHHA Ta EKCHEPTHUMH YCTAaHOBAMH IIOTPEOYIOTH
3aKOHOJIaBUOT'O BPETYIIOBAHHSI.

Ocob6muBocTsM Ta mpobieMaM B3aeMOJIi OpraHiB JOCYIOBOTO
pO3CiigyBaHHS 3 EKCIEPTHUMH YCTaHOBAaMM OyJM HPUCBSYCHI HayKOBI
npani BueHuX-kpuminaiictiB P. C. Benkina, A. I. Binoepra, O. B. lmenxka,
H. I. Knmumenko, B. E. Konosanosoi, O. C. Cainunna, M. B. CanreBcbkoro,
M. 4. Ceras, B. B. Tonuis, I. 4. ®pinmaHa, B. 1O. llleniTeKa,
O. P. Ilnsxosa, M. T. lllepbakoBchkoro ta iHmuX. OgHaK y HayKOBHX
IpaIsix HelOCTaTHhO NMPUALIEHO yBard ¢opMam Ta mpodieMam B3aeMoJil
OpraHiB JOCYZOBOTO PO3CIiJyBaHHS 3 CY[0BO-MEIMYHHMH YCTAaHOBAMH HA
BCIiX eTarax [POBEJCHHS PO3CIIilyBaHHsI YMUCHHX BOUBCTB.

AHaJti3 pe3ynbTariB MPOBEICHUX AHKETYBaHb CYJOBHUX EKCIIEPTIB Ta
CIITYUX BUSBUB HU3KY IPOOJIEM IMifl 4ac pO3CIIiyBaHHS yMHCHUX BOMBCTB, a
came Tl Yac MPU3HAYEHHs CYA0BUX eKcriepT3. Kpim Toro, 3aiminaroThesi He
BUPIIICHUMH Ta JUCKYCIHHUMHM TMTAHHS, TOB’s3aHi 3 BHAamH, (popmamu Ta
3MiCTOM B3a€MOIi1, 10 00YMOBIIIOE aKTyaJIbHICTh JIOCIIKYBaHOT IPOOIEMH.

Bigmosigao 1o BuMor ct. 2 KIIK Ykpaiau 3aBIaHHAM KPHMIHAIEHOTO
TIPOBAPKEHHSI € 3aXHCT OCOOM, CYCHIIBCTBA, AEPKAaBU BiJl KPUMIHAJIBHHX
TIPaBOIIOPYIIICHb, OXOPOHA NpaB, CBOOOJ Ta 3aKOHHMX IHTEPECiB YYacCHUKIB
KPHUMIHAILHOTO MPOBAKEHHS, a TAKOXK 3a0e3MeUeHHsI IIBUIKOTO, TOBHOTO Ta
HEYIEPEIHKEHOr0 PO3CIITYBAHHS 1 CYI0OBOTO PO3IVIAY 3 THUM, 00 KOXKHMIA,
XTO BYMHUB KPHMIHQJIbHE [PABOMOPVIICHHS, OYB NPHUTATHYTHH 11O
BIAMOBIZAJILHOCTI B MIPY CBO€l BHHH, JKOAEH HE BHHYBAaTHII He OYB
0o0BHHYBaueHMH abo 3acy/pKeHHWH, >kogHa ocoba He Oyna mijjaHa
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HEOOIPYHTOBAHOMY IIPOLIECYATLHOMY IPUMYCY 1 100 0 KOKHOTO Y4YacHHKA
KPHMIHAILHOTO MPOBAJKCHHSI OyiIa 3aCTOCOBaHA HaJIe)KHA TIPaBOBa OIliHKa [ 17.

Ilin wac npoOBeIEHHS pPO3CHIAYBAaHHSI YMHCHHUX BOMBCTB Ciigyi
migpo3ginn  opradiB HanioHanbHOI momimii B3a€MOMIIOTH 3  IHIIMMU
opraHamMu Ta miapo3nizamu HarmionameHOi momimii, ExcreptHOi cimyx0u
MBC VYkpainu, 010p0 CyI0BO-MEINYHOI EKCITIEPTH3H.

3aBHaHHAM B3a€MOIIl € PpO3CIiAYBAaHHI VYMHCHHMX BOHBCTB,
MPUTATHEHHS 10  BCTAHOBJCHOI  3aKOHOJABCTBOM  KPHMiHAIBHOI
BIAIIOBIIAILHOCTI 0Ci0, AKI BUMHUIIHU 3JI0YHH.

BsaeMois oprasis 10CyI0BOr0 po3ciiayBanHs HarjoHansHOT Mol 3
JIEPKABHUMH CIIEIiaTi30BaHUMU CYIOBO-MEINYHUMU YCTaHOBAMHU
BinOyBacTbC Ha OCHOBI IOJIOKeHb KoHcrurynii Ykpainu, KpuminanasHOro
Komekcy Ykpaind, KpHMiHAIBRHOTO MPOLIECYATBHOIO KOIEKCY YKpaiHH,
3axonoM Ykpainu «IIpo cynoBy excrieptusy», Hakazy MO3 Ne 6 Bix 17 ciunsa
1995 poky «IHCTPVKIUS PO IPOBENEHHS CYIOBO-MEIMYHOI E€KCIIEDTH3N,
Haxkazy MBC Ne 575 Bix 07.07.2017 poxy «IIpo 3aTBepuKEHHS IHCTPYKIIT 3
opraizarii B3aeMoil Oprafis J0CYI0BOI0 PO3CIiAYBAHHS 3 IHIIMMK OPraHAMK
Ta miapo3aiiamu HamionansHoI mosinii Ykpainy B 3aro0iragdi KpUMiHaJIbLHUM
MIPABOMODYILEHHAM, IX BUABIEHHI Ta posciaigyBaHHi», Hakazy MBC Ne
807/1193/279 Bim 29 Bepecus 2017 poxky «IIpo 3arBepmxenHs Ilopsaky
B3a€MOJII MDK OpraHaMiy Ta miaposaiiamMud HamioHanpHOI momimii, 3aKiamaMu
OXODOHH 3II0POB’ST Ta OPraHaMH IIDOKYDATYPH YKDalHH IIPH BCTAaHOBJIEHHI
(akTy cMepTi JIFOOMHK», IHIIMX aKTIB 3aKOHOIABCTBA YKpaiHH 3 IIMTaHb
opranizamii B3aeMozii Mib>K opraHaMH Ta ITAPO3IiaMH ITOJIMii B 3armo0iranHi
KpUMIHAIEHUAM TIPABOIOPYLICHHSM, X BUSBJICHHI Ta PO3CIIiTyBaHHI.

OCHOBHUMH NPUHITUIIAMH B3aeMOIIT € [2]:

— IIBUJKE, TOBHE Ta HEYIEPEMKCHE pO3CIiAyBaHHS YMHCHHUX
BOMBCTB;

— CaMOCTIHHICTD CJITYOTO B MPOIECyaldbHIA HisUEHOCTI, BTPyYaHHS
B SIKY OCi0, 110 HE MAIOTh Ha T€ 3aKOHHUX TOBHOBAXKCHbB, 3a00POHIETHCS;

— IOTPUMAHHS 3aTrabHUX 3acaj] KPUMIHAJIBHOTO MPOBaKEHHS,

— ONTHMaJbHE BHKOPHCTAaHHS HAasBHUX MOJMJIMBOCTEH OpraHiB
JOCYIOBOTO PO3CIIIyBaHHS Ta OMEPATUBHUX Miapo3/iiiB HarionansHoT
noJinii YKpaiHu Mmij 4ac po3cililyBaHHsI YMHUCHHX BOMBCTB;

3a0e3MeueHHs HePO3rOJIOICHHS JAHUX JI0CYI0OBOTO PO3CIIiIyBaHHsL.

VY npakTH4HIN AiSIBHOCTI MiJT 4ac Po3CIliiyBaHHs YMUCHUX BOMBCTB
OpraHu J0CYJ0BOTO PO3CIIiAyBaHHS CTHKAIOTHCS 3 IPOOIeMaMu B3aEMOJIIT 3
eKCICPTHUMHU yCTAaHOBAMH OpPTraHiB JOCYJOBOTO PO3CIiAyBaHHSI, 3
JICp’KABHAMU ~ CIICI[Iali30BAaHUMH CYJOBO-MEIUYHUMH YCTAaHOBAMH, SKi
BIZIpI3HAIOTBCS  pi3HOMaHiTHiCTIO Qopm 1 3aBmaHe. Tak, mig dac
pO3CIiAyBaHHS YMHCHHAX BOWBCTB OpraHH IOCYIOBOTO PO3CIiTyBaHHS
MTOBMHHI BHCYHHWTH BCi HMOBIipHI Bepcii Ta MOBHOLIHHO IX JOCHIAWTH Y
BIIMOBIAHOCTI 3 BHUSABICHUMH OOCTaBHHAMH, a TaKOX PEKOHCTPYIOBATH
CKO€EHHs 3710unHy. He BUKIIHKae CyMHIBY TOH (DaKT, 110 ISl BCTAHOBJICHHS
00CTaBMH CKO€HHS yMHCHOTO BOWBCTBA MOTPiOHI cCriemianbHi 3HaHHA 3
CyIIOBOT MEIUIIMHH, SKi JaFOTh BiJINOBIb HA MUTAHHS MPUYHHU Ta TABHOCTI
HACTAaHHS CMEPTi, PO TPaBMYIOUWH MpEeIMEeT Ta MEXaHi3M Horo Aii, mpo
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B3a€EMHE PO3TALIyBaHHS Ta Jii Cy0’ €KTiB moii, Ta iHIIOI iHpopMaii, ska
Jla€ 3MOTY BIATBOPUTH OOCTaBMHU MOJi1. 3a3HaueHi monoxeHHs ctT. 91 KITK
VkpaiHu BiIHOCUTH OO0 O0OCTaBHMH, SIKI MIJUIATalOTh JOKa3yBaHHIO Y
KpuMiHaibHOMY mpoBajpkeHHi. L{i oOcraBunnm (wac, wicue, crocid
BUMHCHHS 3JI0YMHY), IO € JOKa3aMH y KPHUMIHAJIbHOMY IPOBAKCHHI,
BCTaHOBJIIOIOTECA Y TOMY YHCIi 1 CyJOBO-MEIUYHOIO EKCIepTH30i0. Tak,
BigmoBigHO 10 4.2 cr.93 KIIK Vkpaiam cropoHa oOBHHYBadCHHS
3MIMCHIOE 30MpaHHsd [OKa3iB IUITXOM IIPOBENECHHS CIITUYNX (PO3IIYKOBHX)
Iiif Ta HeTJIACHUX CIIITYUX (PO3NIVKOBHX) Mill, BUTPEOYBAaHHS Ta OTPUMAHHS
Bil ODPTaHIB JICPKABHOI BJIAJHM, OPraHiB MICIIEBOTO CaMOBPSIYBaHHS,
MiANPUEMCTB, YCTAHOB Ta OpraHizamiid, CIy:)k0oBuX Ta (ismyHHX O0Ci0
pedei, TOKYMEHTIB, BIIOMOCTEH, BUCHOBKIB €KCIEPTIB, BUCHOBKIB DEBi3iii
Ta aKTiB MEPEeBIPOK, IPOBEICHHS IHIINX MPOLECYANbHUX Hid. [Hma rpyma
crareii KIIK VYxkpaiHn 0e3mocepeqHbO DPETYIIOE 3MICT Ta MOPSIOK
MIPU3HAYCHHS CYIOBO-MEIUYHHUX €KCIEPTH3. 3TIAHO MOJO0XKEHb 4. 2 CT. 242
cmimunit 200 MPOKYpPOp 3000B’s13aHI 3aTVIUTH €KCIlepTa il MPOBEACHHS
€KCIIEPTU3H LI0Z0 BCTAHOBJICHHS NMPUYMHU CMEPTI, 10 € OJHI€I0 13 3a1a4
CyIOBO-MEHYHOI CKCIEePTH3H. 3a3HaueHa HOpMa 3000B’s3ye 0coly, ska
3IIMCHIOE PO3CITiAYBaHHS 3JI0YMHY MPAIIOBATH y IMOCTIHHOMY KOHTakKTi 3
CyJIOBO-MEJUYHHUM EKCIEPTOM, ajie Ha MPaKTHUIll JaHa B3a€MOJisl BiJICYTHS,
10 € MEPIIOI0 AOCIIIKYBaHOIO TpobiemMoro [1].

Jpyra npobiema BurmmmBae 3 Toro, mo KIIK Ykpainm, a came cr. 101
BU3HAUYae €IuHY (popMy B sIKiif eKCIepT MOBHHEH MPEICTaBUTH PE3yNNbTaTH
CBOTO JOCIIKCHHS OpraHy, SKAH 3BEpTaBCs IIOAO NPH3HAYCHHS CYIIOBO-
MeINYHOI excnepTu3u — BucHoBok excriepta [1]. Ilpu ipoMy ekcrept Hece
KpUMiHAJIBHY BIAMOBIIAIBHICTh 3a HAJAHUH BUCHOBOK. AJie Ha TPAKTHUIL ITi[
4yac PO3CHiAyBaHHS YMUCHHX BOWBCTB BHHHKAE€ HEOOXIAHICTH MPOBEICHHS
KOMICIHHOT ~ KOMIUIEKCHOT ~ CY/[IOBO-MEJMYHOI  €KCIIepTH3H, sIKa  He
BperynboBaHa KIIK Vkpainu, ame mnopsgok i1 TpoBeACHHS Ta 3MiCT
BU3HAYCHO «IHCTPYKIII€IO MPO MPOBEICHHS CYIOBO-MEIUYHOI EKCIIEPTHU3M
3atBepmKkeHor0 Hakazom MO3 Ne 6 Big 17.01.1995 poky. e finerses mpo te
o0 MJ Yac TMPOBEINCHHS KOMICIHHOT KOMIDIEKCHOI —CyJIOBO-MEIUYHOI
EKCIIEPTU3H 3ATyYarOThCs CICI[ATICTH 3 IHIIKX CICIialbHUX 3HAHb, 1 BOHU
MOXYTb OyTH HE €KCIIepTaMHU, ajie BOHH MiJIUCYIOTh BUCHOBOK €KCIepTa, 1y
HBOMY 3a3HaqaloThCs, SK ekcrmeptu [3]. Skmo, Mu 3BepHEMOCS [0
3aKOHOJIABCTBa, a came 70 cT. 69 KIIK Ykpainu [1], B sikiif 3a3Hau€HO, 110
eKCIIePTOM Y KpUMiHAJbHOMY MPOBAKEHHI MOke OyTH 0c00a, sika BOJIOAIE
HAYKOBHMH, TCXHIYHUMHU 200 IHIMMMH CIICI[iaTbHUMH 3HAHHSIMH, Ma€ TPaBO
BiIMOBiMHO 10 3akoHy Ykpainu «[Ipo cymoBy eKcrepTH3y» Ha MPOBEICHHS
excriepTu3y. BinmoigHo 10 1. 2.6 «IHCTpYyKHii NMpo NpOBENEHHS CYyI0BO-
MenuyHOi ekcneptisw» [3], B pa3i NpU3HAUCHHS CYHOBO-MEIMYHOI
eKCIIePTU3H TEePCOHABHUI CKIIaJ] EKCIIEPTIB, LI0 MPOBOMASATH EKCIEPTHU3Y,
BU3HAYAE€ThCs OCO00I0, sSIKA MpH3HAYMIA EKCIepTH3y, a00 HavyabHUKOM
O10pO CYIOBO-MEIMYHOI €KCIIEPTH3HM B pa3i BiICYTHOCTI B JOKYMEHTI IIpO
MPU3HAYEHHS] €KCIEPTU3H MEePCOHAIBHOIO CKaday ekcnepriB. Kpim Toro,
BUPIIICHHS] MUTAHHS MIOAO Y4YacTi B TPOBEACHHI EKCHEPTHU3U OIHOTO YU
KIJIBKOX €KCIIepTiB, a00 KOMicii eKcIIepTiB Ta i IepCOHAIBEHOTO CKIIAly MOXe
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3aJIeKaTh BiJl XapakTepy MHUTaHb, IOCTaBICHNX Ha BupinieHHs. Cdepa 3HaHb
TpaiBHUKIB 6ropo CYZ0BO-METMYHOT eKCIIepTH3U BH3HAYEHA
kBaiikalifHUMK XapakTepucTUKamMu MiHicTepcTBa OXOpOHH 310poB’s [4].
3a3HavyeHi XapaKTePUCTHKH HE Iepe10adaroTh Y ITaTHOTO MpalliBHUKA Or0po
CYAOBO-MEIWYHOI EKCHEPTU3H — JHKapsl CyAOBO-MEIWYHOTO eKCIepTa
HasBHOCTI 3HaHp 3 IHIINX MEIUYHHUX CHeMialbHOCTeH — Tepamii, Xipyprii,
TPaBMATOJIOTi{, pEHTI€HOJOTii, CTOMATOJIOTii, TIHEKOJIOTii TOIIIO.

TakuM 9WMHOM, y THX BUIIaIKaX, KOJH U BIiANOBiAI HA IHTAHHA,
TIOCTaBJICHI IIepe]] CYI0BO-MEIMYHIM EKCIIEPTOM HEOOXIHI 3HAaHHS 3 1HIINX
MEIMYHUX CIIELialbHOCTEeH, EeKCIEepT HE MOXKE BHUKOHYBaTH EKCIEPTU3Y
0HOOCO00BO, 200 KOMICI€I0 3a ydacTi JIMIIE JIKapiB CyIOBO-MEIUYIHUX
eKCIIepTiB — MPALBHUKIB JIep)KaBHOI CIIeNiali30BaHOi yCTaHOBU. ToMy IUist
HaJaHHSA BIAMOBINI HAa Taki NHMTaHHSA CIiJ 3ady49dTH (axiBLiB IHIIHX
MEIMYHUX 1 He MeMYHUX CreniabHOCcTel. /lana HopMa BperyyiboBaHa y 1. 4
«IIpaBunax mpoBeneHHs KOMICIHHUX CyZOBO-MEIMYHHX EKCIIEPTH3 B OIOpO
CYZOBO-MEMYHOI €KCIEePTH3W» [S], 3riZiHO 3 SIKUM «3aJIe)KHO Bijl XapakTepy
eKCIIePTU3H 10 CKJIaay KOMicii MOXKYTh BXOAMTH SK (paxiBIi TiBKH B Taly3i
CYZ0BO-MEUYHOI EKCTIEPTH3H, TaK (axiBIll IHIIUX MEAUYHUX B TOMY YHCII 1
(axiBIi MEIUKO-COIiaJbHUX eKCIepTHUX Komiciik MO3 1 HeMenuaHHX
crielianbHOCTeH. 3a CBOIM IpOLleCyalbHHM CTaHOBHUILEM BCi BOHHM IIpU
TIPOBE/ICHH] EKCTIEPTH3HU € EKCIIEPTAMHU.»

Taki ¢axiBui He € IITAaTHUMHU CYJIOBHMH EKCIIEpPTaMH JECpiKaBHUX
CHeliani30BaHUX CKCIIEPTHUX YCTaHOB 1 NMPUIMAIOTh y4acTh B NPOBEACHHI
eKCIIePTU3 B CKJIaJli eKCIIEPTHOI KOMICIi JJIsl BUIIIIEHHS! IUTaHb BUKJIFOYHO B
MeXKax iX CHeIiaJbHOCTI, 2 He BUKOHYIOTh €KCIIEPTH3U CaMOCTIiIHO, a OTXke
He MOBMHHI MaTH KBaliQikalito CyI0BOro excrepra Ta OyTH BHECEHHMH JI0
JiepaBHOTO PeecTpy aTecToBaHMX CyIOBHX €KCIIEPTiB, ajie BCI BOHM HA 4ac
NPOBE/ICHHS] EKCIIEPTH3M 3a CBOIM NPOLECYallbHUM CTaHOBHIIEM €
excriepramu. Ha TurynmpHIA cTopiHIi «BWCHOBKY eKkcmepTay, MicCis
MPOTOKOJIBHOT YaCTHHU Ta MiJCYMKiB, KPIM CYZIOBO-MEIUYHUX EKCIEPTiB
3a3HAYAIOTHCS K €KCIEepPTH 1 BKa3aHi BHINE (axiBIli, SKi MAlOTh MOBHICTIO
BIJIMOBIIATH BKa3aHMM BHIIC BHMOraM, TOOTO MOXYTb OYTH CYIOBHMH
eKCIIepTaMH, OCKUIPKMA TPOUIDIM CHeiami3alliio, MalTh 3BaHHS JiKaps-
cnemiamicra 3 BianmosigHOro (axy Ta mocsim pobotu 3a daxom. IIpore,
BUHHKAIOTh CYIEPEYHOCTI MIOA0 ToNokeHb 4.3 cT. 10. 3akoHy Ykpainu
«IIpo cynoBy excrieptu3y» [8] 1 BijoMi BHIaJK{ KOJIM 4epe3 I BUCHOBOK
eKcriepra OyB 0e3MiICTaBHO BU3HAHUH CY/IOM, SIK HEIOIyCTUMMI JTOKa3.

Orxe, g 3ano0iraHHs pPi3HUX TIIyMauyeHb Ta HEOJAHO3HAYHOTO
po3ymiaas 4.3 cr. 10 3akony VYkpaiam «IIpo cCymoBy ekcrepTusy»,
IIPOTIOHY€EMO JIOTIOBHUTH 4. 6 cT. 10 Ta BUKIACTH 11 B HACTYIHIH penakiii:
«3aexXHO BiJl XapakTepy eKCIEePTH3H J0 CKIaay KOMICii MOXKYTh BXOJIUTH
SIK CyIOBiI eKCIepTH, Tak i (haXiBIi IHIIUX CIeHialbHOCTEH. 3a CBOIM
MPOLIECYAIbHUM CTAHOBHUILEM BCi BOHHM IPH IPOBEICHHI EKCIIEPTHU3H €
eKCTIepTaMm.
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Hacrynaa npoOiiema BurmmBae 3 toro, mo KIIK Ykpainu He MicTUTB
OKpeMOi HOPMH MIO/I0 IHIMIaTHBH EKCIIepTa I Yac IMPOBEICHHS CYIOBO-
MeauaHoi ekcnieptrsu. Hartomicts y KITK 3apy0OikHHX KpaiH 3a3HaYa€eThCs, 10
eKcIIepT 3000B’sI3aHUK TTOBITOMUTH CIITIOrO PO OOCTABHHM, SIKi CTAIN HoMy
BiJioMi Tig uac mnpoBefeHHs cynoBoi ekcreptsu. lllo k crocyerscs
3aKOHOZABCTBA YKpaiHW, TO IHIIiaTWBAa eKCIepTa 3akpiieHa y 1. 2.9
IHCcTpyKIii mpo mpoBexeHHs CynoBo-MenanuHoi ekcneptsd [3] ta m. 2.1
IaCcTpyKIii Tpo mpH3HA4YeHHS Ta TIPOBEACHHS CYAOBHUX CKCIEPTH3 Ta
EKCIICPTHUX JIOCITIIPKECHb [6]. 11 3mict BGauaeTsest y TOMYy, IIO SKIIO i 9ac
MIPOBEJCHHS CYHAOBO-MEIMYHOI EKCIIEPTU3H EKCIEPT BCTAaHOBUTH OOCTABHHH,
SIKI MaFOTh 3HAYEHHSI 111 KPUMIHAJIBHOTO TIPOBA/DKEHHS, 3 IPUBOAY SIKMX HOMY
He Oy/nM TOCTaBIICHI NHTAHHS], BIH Ma€ IPaBO 3a3HAYATH iX Yy BHCHOBKY
ekcrepta. ToOTO, ekcriepT Mae mpaBo, a He 000B’s130K. ONMUTYBaHHS CYIOBO-
MEJMYHHUX EKCIIepTiB YKpaiHu CBiMUMTh, O 64 % eKCrepTiB 3a3HAYaloTh y
BUCHOBKY €KCIlepTa OOCTaBHMHH, sIKIi MalOThb 3HA4YEHHs Ul KPUMiHAJIBHOTO
TIPOBA/PKCHHS, 3 TPHUBONY SKUX HE OyIM TIOCTaBleHI IMTaHHA IJ dYac
NPU3HAYEHHS CYJ0BO-MEIMYHOI eKcrepTru3n. Ha Ham mormsz, sIKIo excrept
BCTaHOBHUTH BKINBI OOCTAaBMHH, SKi MAarOTh 3HAYCHHS U KPHMIHAIEHOTO
NPOBA/PKEHHS, 3 NPHBOJY SKUX HOMYy He Oynu TIOCTaBJIeHI NUTaHHS, a
0COONMBO TiN Yac pO3CIITyBaHHSA YMHCHHX BOWBCTB, BiH 3000B’SI3aHUIA
BKa3aTH Ha HUX Yy BHCHOBKY eKcmepTa. To0To, eKkcnepT NOBHHEH OyTn
HAOICHUA  HE  OpPaBOM  MPOSBISITH  IHII[IaTHBY, a  OOOB’SI3KOM
(3 BIOMOBIHANHHICTIO) JOBECTH IO OPraHy, IO MPU3HAYUB CYJOBO-MEAUIHY
eKcIepTH3y 0OCTaBUHU, sKi OyJIM BUSBJIEHI MMij yac ii mpoBeIeHHSI.

HeoOximnicte Takux yrouneHb y KIIK Vkpainu mpsmo BHIUMBaE i3
nosioxkeHb cr. 69 KITIK VYkpainu mpo o0OB’sI3kM Ta IpaBa eKchepra, sKi
CKIIaJiai0Th MPAaBOBY OCHOBY B3a€MOJIii Cy/ZOBO-MEJUYHOTO EKCIepTa Ta
OpraHiB JI0CY10BOTrO pOSCHl}IyBaHHH PO JIOIYCK CYJI0BO-MEINYHOTO eKCIiepTa
JI0 BUBYEHHSI MaTepialiB KpUMIHAIBHOTO TPOBA/KCHHS, 3as1Bi KJIOTIOTaHb mpo
NPEJICTABIICHHS HOMY JIOJIATKOBMX MarepialiiB, HOro ydacTi y NpOBeJCHHI
ciimaux (pO3MIyKOBHX) il [HCTpyKIisSiMA Tiepeda4eHo BUA il CITiTI0T0 TIpH
HETIOBHOMY 200 HEKOMIIETEHTHOMY IPOBEAEHHI €KCIIEPTH3H, KU MOJIsArae y
TIpM3HAaYEHH] TIOBTOPHOI, J0JATKOBOI EKCIIEpPTH3U. AHANI3YI0UM KpHMiHaJIbHE
MpoleCcyaibHe 3aKOHOMABCTBO 3apyODKHUX KPaiH, a TAaKOX KpaiH ONMKHBOTO
3apyOiIOKS 3a3HA4YCHHWH BHJ il CIIJUOrO BPETYIHOBAHWH BiIIOBITHAMUA
HOpMaMH, IO JK CTOCYEThCSl YKPaiHCHKOTO 3aKOHOJABCTBA, TO 3a3HaueHi Jii
BperyinpoBaHi [HcTpykuisiMu. Ha Hamry QyMKy, HOpSIOK NpH3HA4YeHHS Ta
MIPOBE/ICHHS TOBTOPHUX, J0JaTKOBUX, KOMIUIEKCHHX Ta KOMICIHHHMX eKCIepTH3
noBuHeH OyTH BperyiaboBaHi KITK Ykpainu.

Matouu 3a MeTy IpoaHami3yBaTh e€()EeKTHBHICTh B3a€EMOJIii OpraHiB
JIOCYZIOBOTO PO3CIIJyBaHHS 3 JEpP)KaBHUMH CIENiali30BaHUMH CYJIOBO-
MEAWYHMMHU yCTAaHOBAaMH IiJ Yac PO3CIiAyBaHHA YMHCHUX BOMBCTB, HAMHU
npoankeroBaHo 580 cynoBo-MeANYHUX eKcnepTiB, 210 cyoBuUX eKcIiepTiB
ExcneptHoi cmyxx6m  MBC  Vkpainm, 310 cmiguux migpo3aiiiB
HamionaneHoi modimii ta mpoanamizoBaHo 300 BUCHOBKIB eKcIiepTa.
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Pesynbrati npoBEEHOTO aHKETYBaHHS BUSBWIM, IO €(EKTHBHICTH
KOOpIHHALIl 3yCWIb €KCIIEPTHHX YCTAaHOB Ta OpraHiB JOCYIJOBOTO
PO3CITiayBaHHS BU3HAYAETHCS PSJIOM BaXKIIMBHX Ta 000B’SI3KOBUX IOJIOXKEHB!

—3a0e3MeYeHHsT BHCOKOTO Tpo(eciiHOro piBHSA Ta OIEepPaTHBHOL
TOTOBHOCTI €KCIIEPTHUX YCTAHOB Ta OPTaHiB JOCYIOBOTO PO3CIigyBaHHS 10
BUKOHAHHS CIIJIBHMX JIIH;

— Y3TOJUKEHHS Jili €KCHEePTHUX YCTAaHOB Ta OpraHiB IOCYHOBOTO
pO3CIigyBaHHS Ha BCIX €Tamax IPOBEJCHHS PpO3CIiJYBaHHS YMHCHHUX
BOMBCTB;

— ONepaTHBHE Ta IOBHE B3a€MHE IH(QOPMYBaHHS OJUH OJHOTO 3
NPUBOAY BUSIBICHHS HOBHUX OOCTaBMH, $KI MalOTh 3HAYECHHS IS
pO3CIiayBaHHA YMHUCHUX BOWBCTB;

—aHami3 eQeKTHBHOCTI B3aEMOAIl Mia dYac  PO3CIiTyBaHHS
KPUMIHAJBHOTO TPOBAKCHHSA, 3 PO3POOIICHHSIM (GOpM e(PEeKTHBHOTO
CHiBpOOITHUIITBA.

[Insxu BupilieHHS MpOOJeM IIOJO0 B3aEMOJIl MOBHHHI OyTH
MOCTIMHUMH Ta 3a0e3nevyBaThCs peaslizalli€lo HaCTyITHAM KOMILIEKCOM ikt

— Y/IOCKOHaJIEHHS IITaTHO-OPraHi3aliifHol CTPYKTYpH O10po;

— MIroTOBKa KBaJTi(iKOBAHUX €KCIEPTHHUX KaJlPiB;

— ONITHMI3alis CHCTEMH YUPABIIHHA CYIOBO-MEIWYHOI CIIYKOH
VYkpainu;

—po3poOKa Ta BIPOBAKCHHS HOBHUX EKCIHEPTHUX METOMIB Ta
MPUHOMIB, Y TOMY YHCIIi METOIIB €KCIIPEC-TIarHOCTUKH Ha MICIIi ITOIii;

— KOHTPOJIb 32 SIKICTIO €KCIIePTHOT TisUTbHOCTI;

— CTBOPEHHSI Cy4acHOT MaTepiabHO-TEXHIYHOT 0a3u;

— crabuibHe (iHaHcoBe 3a0e3neveHHs eKCIEePTHOI JisIbHOCTI, Y
TOMY YHCIIi MaTepiajibHe CTHMYJIFOBAHH NpaliBHUKIB 6Iopo

BucnoBku. [l onTuMizamii mponecy pOBCJ‘IlZ[yBaHHH YMUCHHX
BOMBCTB Ta IIiJBHINCHHS S(EKTHBHOCTI B3AEMOJIi CINIYMX mz[p03;[m113 3
eKCTIEpTHUMH YCTaHOBaMH HOTPiOEH MOCTIMHUIA Ta CHCTEMAaTUYHHUN aHai3
Cl'Ipr06lTHI/II_ITBa 3 p03p061<0}0 Ta BU3HAUYCHHSAM KOMIUIEKCY 3aXOJIB MO0
ONTHMI3aLI] CITBHUX /ifi JCPKABHKX CIICUiaTi30BAHKX CY/O0BO-MEIMYHNX
YCTaHOB Ta OpraHiB JIOCYJOBOTO pO3CIiJyBaHHs Ha BCIX eTamax
po3cn1):[yBaHH;1 YMHCHHUX BOMBCTB. 3BiacH, NOTPIOHO 3ampoBagUTH
HACTYITHI HANPsIMU B3aEMO/IIT:

— Y3rOJDKEHHS Ta 3IIHCHEHHS CHOUTBHHX 3aXOMiB I dYac
po3ciiayBaHHS KOHKPETHHX KPUMIHABHUX MPOBaKeHsb 3a cT. 115 KKV,

— CHCTeMaTH4Ha OILiHKa €()eKTHBHOCTI PE3YJbTATIB CyJOBO-MEANYHOI
eKCIIePTH3H Ha BCIX eTanax NpOBEAEHHS PO3CIITyBaHHS yMHCHUX BOUBCTB;

—TMOIIyK Ta YCYHEHHS B3a€MHHUX TIpETEH3i Ha  3acilaHHAX
MDKBIIOMYHX KOMICIH Ta KPYTJIMX CTOJNIB HA 00JIACHOMY Ta MiCIIEBOMY PiBHi;

— MATOTOBKA Ta HampaBlieHHs CHiIbHUX JiUCTiB 10 MBC Ta MO3
LI0/I0 BJIOCKOHAJIEHHS POOOTH JEpXKABHUX CIELialli30BaHUX CYA0BO-
MEIMYHHUX YCTAaHOB Ta OPTaHiB JIOCYI0BOTO PO3CIIiJyBaHHS;

— MiIBUIIEHHS MpoQeciifHOT MiArOTOBKM IPALiBHUKIB OpraHiB
JIOCYZIOBOTO PO3CIIIYBaHHS Y MUTaHHSIX CYI0BO-MEJINYHOI EKCIIEPTH3H;

— Y/IOCKOHAJICHHS! FOpPHANYHO] TiITOTOBKH CY/I0BO-ME/IMYHHX €KCIIEPTIB.
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IMPAKTUKH €BPOIIEMCBKOI'O CYY 3 ITIPAB JIIOJJUHU

IIpaBo ocobm Ha cBOOOAY Ta OCOOHMCTY HEIOTOPKAHHICTH HE €
aOCOJIOTHIM 1 MOXE 3a3HaBaTH OOMEXEHb, OIHHUM 3 SKUX € 3aKOHHUM
apermt abo 3aTpuMaHHS 0coOH, 3MIMICHEHE 3 METOI IOMPOBAKCHHS ii 110
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KOMIIETEHTHOT'O CyJOBOTO OpraHy 3a HasBHOCTI OOTPYHTOBaHOI MiJO3pH Y
BYMHEHHI HEI0 NPaBONOPYIIEHHsS a00 SKII0 OOIPYHTOBAaHO BBAXKAETHCS
HEOoOX1THMM 3ano0irTH BYMHEHHIO HEI0 MPaBOMOPYLICHHS 4M 11 BTeUl Hicis
Horo BuMHeHHs (MIAMYHKT «c» MyHKTY 1 crtarti 5 KonBeHwii npo 3axucr
IIpaB JIOJUHH 1 OCHOBOIIONIOKHUX cBoOox Bix 04.11.1950 p.) [1]. Anamis
I[bOTO IIOJIOXKEHHS [O3BOJIIE BHOKPEMHTH: 1) MiICTaBy 3aTpUMaHHSI —
HasBHICTH OOTPYHTOBAHOI MiZO3pH Y BUMHEHHI O0COOOI0 MPaBOIOPYIICHHS;
2) MeTy 3aTpUMaHHA — HEOOXiAHICTh 3amobirTH BYMHEHHIO —HEIO
MIPaBOIOPYIIEHHS UM ii BTeYi Miciist HOro BYNHEHHS.

3BEPTAIOYMCh 1O BU3HAYCHHs IOHATTS «OOIPYHTOBAaHA I1iZ03pay,
€CILI Brasye, wo BoHa nepenbayae HasBHICTH (akTiB abo indopmauii, siKi
MOI/IH O NEpPeKOHAaTH 06 €KTHBHOIO CrocTepirada B TOMY, LIO BiATOBiAHA
ocoba morna BuMHATH 3709nH (§ 32 pimenns Big 30.08.1990 p. y cmpasi
«Fox, Campbell and Hartley v. the United Kingdomy) [2]. TIpu 1pomy, 3
nozunii €CILI, 000B’A30K BCTAHOBUTH HASBHICTH OOIPYHTOBAHOI MiNO3pH
TIOKJIQIA€ThCSL HA TTOCAIOBY 0CO0Y, sIKa BiAMPABISIE MMPABOCYALS, 3 MOMEHTY
VXBaJEHHS IIEPIIOrO PIllIeHHs MPO 3aCTOCYBAaHHsS 3alo0DKHOTO 3aXody y
BUIJISAIL B3STTS MiJl BApTy, TOOTO HeraitHo micns 3arpumanss (§ 102 pinieHns
Bix 05.07.2016 p. y cnpasi «Buzadji v. the Republic of Moldovay) [3].

Ha MoMeHT yxBajieHHsl pillleHHS NpO 3aTpUMaHHSI 0coOu piBEHb
0OOTpyHTOBaHOI MiO3pHU MOXKe OyTH MiHIMampHUM. Tak, 3 ypaxyBaHHSIM
obcrasuH crpasu, €CILJI 3a3Havae, Mo X04a 3asBHUL OCKapKyBajia CBOIO
y4acTh y 3JOYHMHHIN NiSIBHOCTI, ayle BOHA Oyna 3aTpuMaHa B OymiBii, B
sKifi Oymm, iMOBiIpHO, BYHMHEHI CTBepIKyBaHi 3moumHH. Tomy Cyn
MOTOIMBCS, L0 Ha MEPUIOMY eTami B3ATT il mij BapTy Oysio BUIpaBIaHO
PO3YMHHMH I11103paMH 00 BUMHEHHS HEHO IMX 37104uHIB (§ 39 pimieHHs
Big 02.03.2006 p. y cmpasi «Dolgova v. Russia») [4]. I, naBnaku, 3a
BIZICYyTHOCTI OOTPYHTOBaHOI MiJO3pH 0co0a He MOXKe OYyTH 3a >KOJIHHX
oOcTaBMH 3aTpuMaHa abo B3ATa IiJ BapTy 3 METOI0 NPUMYIIEHHS Il
313HaTHCS Y BYMHEHHI 3JI0YMHY, CBITYUTH MPOTH IHIIHX OCi0 a0 3 METOI0
OTPUMaHHS Bif Hel (akTiB 4M iHpopMaIii, TKi MOKYTh CITY>KUTH ITiJICTABOIO
IJ1s1 00IpYHTOBAHOI Mmigo3pu mono Hei (§ 75 pimenns Bix 21.04.2011 p. y
crpasi «Heunnopyk 1 Monkano npotu Ykpaian») [5].

MerTa 3aTpuMaHHsI, K 1 HOTO MiICTaBa, MiJsrae BCTAHOBICHHIO Ha
MOMEHT YXBaJICHHS DILIEHHs PO 3IiHCHEHHS 3aTpUMaHHs. 3BEPTAIOYUCH
no Bu3HaueHHs MeTu 3arpuMmanHs, €CIIJI moB’s3ye ii 3 HagBHICTIO
0OTrpYHTOBAHOI MEPEKOHAHOCTI B HEOOXIMHOCTI 3amoOiraHHs pU3HMKaM, SIKi
BU3HAYAIOTHCSI HUM SIK Mi/ICTaBH, JOCTaTHI JUI YXBaJCHHS Hal[lOHAJIbHUMHU
CydaMH pilleHHS TIpo 3aTpUMaHHS. TakMMU pPHU3HMKaMH, 3TiTHO 3
MAITYHKTOM «c» ITyHKTY 1 crarri 5 KonBeHIii, € MOXIHMBICTh BUMHEHHS
0CcOo00I0 TIPaBOMOPYIICHHS Ta 1i BTeya micis Horo BumHeHHs [1]. V pa3si
3aTpUMaHHS OCOOM 3a BiICYTHOCTI OOIPYHTOBaHOI TEPEKOHAHOCTI B
HeoOXigHOCTI 3anmo6irTu BkazanuM prsukaMm €CI1JI koHcTaTye, M0 BOHO HE
MaJIo KOJHOI 3aKOHHOI METH BiAmoBifHO A0 myHKTY 1 craTTi 5 KoHBeHiii,
a, oTke, Oyno cBaBimsHEM (§§ 53—-57 pimenns Bix 21.06.2011 p. y cmpasi
«Shimovolos v. Russia») [6].
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Iopsia 3 mincraBoro Ta Metoro 3arpumanus, €CIJI 3Beprae yBary Ha
HEOOXiZHICTh  JOTPUMaHHS  NPOLECYaJbHUX BHMOI  HAIIOHAIBLHOTO
KPUMIHQJILHOTO ~ TPOILIECYalIbHOTO  3aKOHOJABCTBA, SKi  BPEryJbOBYIOTh
NopsiAoK Horo 3aivicaenns (§ 47 pimenns Big 12.03.2009 p. y crpasi «Cepriid
Bomoctok mpotn Ykpaiam») [7]. Ilpm mpomy y mpaktumi €CIUI, 3
ypaxyBaHHIM BITYM3HSIHOTO KPHUMIiHAJIBHOTO MPOLECYTEHOTO
3aKOHOZABCTBA, HANpaIbOBAaHO MPABOBI TIO3MII OO BHOKPEMIICHHS
MOPYLIEHb TOPSIAKY 3aTPUMaHHS, SIKI NPHU3BOJATH OO KOHCTaTamii HHUM
nopyuieHb myHkty 1 crarri 5 KoHBeHIIl mpo 3axucT mpaB JIOAWHH 1
OCHOBOMNOJIOXHHUX cB0OOo Bix 04.11.1950 p. 3oKkpema, TAKUMH MOPYIICHHIMH
e: 1) 3arpuMaHHs 3asBHHMKA 3a BlacyTHocn CyZIOBOTO plIHeHHH 0e3
HAJICKHOTO OOTPYHTYBAHHs WOTO MiJCTAaBH i HOTO 3IIHCHEHHA Yy 3B’SI3KY 3
TIOJIISIMH, SIKi BiIOYJIHCS 3a PiK Ta ecATh MicsIiB 10 Toro (§§ 48—52 pimenns
Bix 30.01.2018 p. y crpasi «KopHiitayk npotu Yipainm») [8]; 2) 3aTpumanHs
3ajBHAKA 33 BIACYTHOCTI CyNOBOTO pIlICHHS Ta WOTO TPHMAHHS B
TPaBOOXOPOHHOMY OpraHi 0e3 HaleXHOro IOKYMEHTYBAHHS JaTH, dacy,
MICLIst Ta ITiICTABHU 3aTPUMAHHsl, IMCHI 3aTPHMAaHOro Ta 0CO0H, siKa 3/ilicHIIA
satpumanHs (§§ 46—60 pimenns Bix 20.06.2019 p. y cmpasi «beneii npotu
VYkpainu») [9]; 3) He3amOKyMEHTOBaHE TPUMAHHS 3asBHUKA Y MPUMIIICHHI
MPaBOOXOPOHHOTO OpraHy IICNsl 3aBEpLICHHS HOro JONMTY SIK CBiAKa J0
CKJIaZlaHHsd TPOTOKONy mpo Horo 3aTpumaHHs (§§ 61-67 pimeHHS Bix
30.01.2018 p. y cpaBi «MaxkapeHko npota Ykpaiamy») [10]; 4) 3arpumanHs
3asBHUKA 32 BiZICYTHOCTI CYIOBOTO PIIICHHS 3a OOCTaBHH, SIKi HE HalleKaTh
IO TIepeNiKy BUHATKIB, SKi HANAIOTh IPaBO Ha 3aTpUMaHHS 0Oe3 Takoro
pimenns (§§ 72—77 pimenns Big 30.01.2018 p. y cipasi «MakapeHKO MPOTH
VYkpainuy) [10]; 5) 3aTpuMaHHs 3asBHHUKA 32 BIICYTHOCTI CY0OBOTO PillICHHS
0e3 HaJIe)KHUX MiACTaB y 3B SI3KY 3 HOJISMH, SKi BiIOYJIUCS OLIBII HiX 32 pik
JI0 1BOr0, Ta HOro MOBTOPHE 3aTPUMaHHS 3 THUX CaMHUX IIJCTaB uepe3
JeKiTbKa XBIIMH TICIs odimiiHoro 3BimbHeHHA (§§ 145-151 pimenHs Bix
04.07.2019 p. y cipasi «Kopbau npotu Ykpainuy) [11].

Takum uymHOM, 3 TOukK 30py €CIIJI, 3aTpuMaHHs € 3aKOHHHUM 3a
HASBHOCTI IiJICTaBH i METH, BU3HAYCHUX ITIJITYHKTOM «C» IIYHKTY 1 cTaTTi 5
KonBenmii, Ta 3a yMOBH JOTPHUMAHHS TOPSAKY WOTr0 3AiHCHEHHS,
BU3HAYCHOTO HOPMaMH HAIIOHAJILHOTO KPUMiHAIHHOIO IPOLECYaTbHOTO
3aKOHOJIABCTBA. 32 BIJICYTHOCTI MiJICTaBU Ta/abo MeTH 3aTPUMAHHS, K 1 B
pasi HeJJOTPUMaHHS MPOIIECyaTbHIUX BUMOT HAlliOHAIBHOTO KpI/IMlHaHLHOI‘O
MPOLIECYAJIbHOTO  3aKOHOJIABCTBA, SIKI BPEryJIbOBYIOTh IOPSIOK HOTO
snificnenns, €CIIJI koHCTaTye NOpYyHIEHHS IMiJIMYHKTY «C» IYHKTY 1
crarti 5 Konsenmii.
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Muxaiinenko Bipa Bonooumupisna,
cynns Bumoro aHTUKOpyIIIiHOTO Ccyay,
KaHAUJAT IOPUINIHAX HAYK

HPOLHECYAJIBHI 3JI0B)KUBAHHS LI YAC 1O0CYIOBOT'O
PO3CIIAYBAHHSA B KPUMIHAJIBHOMY ITPOBAJI’KEHHI

KpuMmiHanbHuil mporecyanbHUi KoJeKCc YKpaiHM Ha BiAMIHY Bif
IHIIUX TPOIECYaJbHUX KOMEKCIB HE MICTHThH Cepell 3acajl KPHUMIiHAIBHOTO
MIPOBAPKEHHS HEMIPUITYCTUMICTD 3JI0BKMBAHHSA IIPOLIECYAILHUMHU IPABaMU 1
HE BCTAHOBJIIOE KDHUTEPIIB, 3a HAIBHOCTI SIKHX IOBEIIHKA YydYacHHKa
KPUMIHAJIBLHOIO MPOBAPKEHHS MOXKE OYTHM BH3HAHA 3J0BKHBAHHIM.
HopmaTtusHe 3akpimuieHHsT 1boro HOHATTA 3aiiicHioeTbest B KIIK Ykpainu
JIMIIIE CTOCOBHO IOBTOPHO 3asBiieHoro Bixsonay (4. 4 cr. 81 KIIK Ykpaiun),
poroJiomeHds BeTynHoi npoMoBu (cr. 349 KIIK VkpaiHu) i BUKIFOYHUX
obcraBuH (11 3 4. 3, 4. 4 cr. 459 KIIK Vkpaiaun). OnHak camMa CyTh TaKUX
K (0e3MisIBbHOCTI) 3aIMIIAECTLECA 32 MEXKAMU 3aKOHOAABCTBA. BiAmoOBiIHO
HEBU3HAYECHNMMH 3aJIMINAIOTHECS ITOBHOBAXXEHHS CIIIYOr0 CVYIMI IIOIO
3aro0iranHs HeZ0OPOCOBICHIM peamizallli y9aCHUKOM IIPOIECY CBOIX IpaB
Ta BXXATTS 3aXONIB JUId BUKOHAHHSI HUM IepeabadeHux 3aKOHOM
000B’sa3KkiB. TakuM YMHOM Y ILION[MHI KPUMIHAJILHOIO IPOBAKEHHS iICHYE
IIEBHHUH IIapaJ0KC: caMe sIBHILE IIPOLECYaIbHE 31I0BKUBAHHS (3J0BKHBAHHS
IIPOLIECYAJIbHUMK  IIpaBaMy) HasBHE, a HOro HaBiTh MiHIMaJIbHA
HOPMATUBHA perjamMeHTallis BiacyTHs. I 1ie nmpu ToMy, 10 BCS IIpoLeaypa
KDMMIiHAJILHOTO MPOBAHKEHHS CYBODO DETJIaMEHTOBAHA 1 BU3HAYACTHCS SIK
CYTO TIPOILECYaNbHA AisIIBHICTH BiIOBIAHUX YHOBHOBA)KEHHX Cy0’€KTiB, B
TOMY YHCITi 1 CJITIOTO CYIIi.
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B  mpaktumi  IOCYZOBOro  PO3CIiAYBaHHS — HEZOOPOCOBICHE
BUKODHUCTAaHHS CBOIX IIOBHOBaXE€Hb Ta/ab0 IMpoLEecYalbHUX IIpaB
IIPUTAMAHHE IPEICTABHUKAM CTODIH OOBHMHYBAYEHHS 1 3aXHUCTY, a TAKOXK
IHIIMM YYaCHHMKaM IIPOBAKEHHA (IIOTEPIIIOMY, CBIIKY, 0co0i, mpaBa Ta
IHTEPECH KOl OOMEKVIOTHCS ITi Yac JOCYIOBOrO DO3CIIAYBaHHS). Xoda
BOHH I10-DI3HOMY IIDOSIBIISIIOTECSA SIK B IIOBEIIHIN, TaK 1 B HACIIIKax LIS
pPYXY IOCYIOBOrO DO3CHiayBaHHA Ta IHmmMX oci0. Tak, 370BKHBaHHS
CIIIYMMH Ta IPOKYPOPAMH IIEPEBAKHO OIYCKAIOTHCS IIPU HIPUHHITTI
MIPOLIECYAJIBHUX DIlIeHb 1 BYMHEHHI MPOLECYAIBHUX MIiM mig 4ac
0e3mocepeHLOr0 BUKOHAHHS CBOIX ITOBHOBa)KEHE 1034 MEXAMHU CYI0BOIO
3acimaddsa. Jlo HMX MOXHA BigHecTH (hopMayibHE 3YIHMHEHHS HOCYIOBOIO
PO3CIiAYBaHHS, YMCIEHH] 00’ €IHAaHHA 1 BUAUIEHHS MaTepialliB JOCYIOBUX
po3CiiayBaHb IS €KOHOMIi CTPOKIB; BHHECEHHS IIOCTAaHOBH IIPO
OrOJIOLIEHHS PO3IIVKY III03PIOBAHOTO 0€3 DEeaabHOro  BKIIIOYEHHS
HeoOximHoi 1HboOpMamii mo iHMOOPMAIWHO-IHTErPAlIMHUX CHCTEM 1
BHKOHAHHA  PO3LIVKY  IJO3PIOBAHOrO; BiAMOBa y  3aJ0BOJIEHHI
OOIPYHTOBAHUX KJIOIOTAHb 3aXUCTY UM MOTEPIIOr0, YMUCHE HEBU3HAHHS
0co0M MOTEPHIIO, 3BOJNIKAHHS 3 TMOBIIOMJCHHSIM NpO WiO3pY INpH
HAsIBHOCTI IIJICTaB I LIbOT'O TOLIO.

[HIIMM ~ YMHOM  NOPOSBIAIOTHLCS  OPOLIECYAIbHI  3J0BXKHUBAHHS
CTOPOHOIO 3aXHCTY 1 NOTEPHIIIMM — BOHH IIEPEBAXHO MAIOTH MICLE V
CYIOBMX 3acigaHHSX. Be3yMOBHO, CKaprd, 3asBH Ta KJIOIOTAHHS IIiJ Yac
JIOCYIOBOI'O DO3CIIAYBAaHHS SBISIOTHCS NIEBUMH 3aco0aMM peajnizamii Ta
3aXMCTY TMpaB 1 3aKOHHMX IHTEPECIB YYaCHUKIB KPHUMIHAJIBHOTO
NPOBaKEHHs. B cHily BIACYTHOCTI BJIaCHUX BIIaJHUX ITOBHOBA)XEHb BOHU €
OLIbII aKTYaJbHUMHU I CTOPOHHM 3aXHUCTYy, IIOTEPIUIOro Ta iHIIUX OcCiO,
[paBa Ta IHTEPECH AKUX OOMEKVYIOTLCS IIijl Yac JOCYA0BOT0 DO3CIiIYBaHHS,
ajpKe 3a JIOIOMOTOK0 BIiANOBITHUX MPOLECYATLHUX 3BEPHEHL JIETITHMHO
MMIIKIIOYAIOTECS CYI0BI IIOBHOBAaYKEHHS IS 3a0e3reueHHs ix npas. OqHak,
NIPAaKTHKA CBIOYUTH, IO TakKi INPOLECYalbHI 3BEPHEHHS HE 3aBXIU
MEPECIIAYIOTh BU3HAYEHY 3aKOHOM METY, 3asBH 1 KIOIIOTAHHSI MOXYTh
BHUKOPHCTOBYBATHCS JUIsl 3aTATYBAaHHS IIPOLECY, IEPEMIKOA V 3IiHCHEHHI
MIPaBOCY/IJII0, «0OpaHHs» 0aKaHOTo CYJIi U BUPILICHHS IIMTAHHS TOLIO.

ToBOPAYM PO IPOLECYaAJIbHI 3JIOBKUBAHHSA CTOPOHOK 3aXMUCTY IiJ
yac JOCYIOBOIO PpO3CIiAyBaHHS, MOKHA HABECTH HEOIHODA30Bi abo
[10YEProBi PI3HUMHU MPEACTABHUKAMHU CTOPOHU BiZIBOAY OJHOMY CIIIYOMY
CyIal; BigBiA cymal, KWW PO3INALAE 3asBYy PO BIABIA CIIiAYOro Cymiui;
IOJIaHHS YUCJIEHHUX HEOOIDYHTOBAHMX 1 MOBIJIbLHE 3a4UTYBaHHSI 00’ €MHHX
KJIONOTaHb IIPM BUPIINIEHHI IUTAHHSA IPO 3aCTOCYBAaHHS 3aloO0KHOIO
3aX0/y 3aTpUMaHili 0co0i; IOJaHHS aHAJIOTIYHUX KJIONOTaHb PI3HUMH
peACTaBHUKAMU CTOPOHM 3aXHMCTY, BUKOPHUCTAHHS HEPEJICBAHTHOI, aje
MIXOIAIION I MAKPIIUIEHHS cBO€T mo3uiii, mpaktuku €CITJI.

HenoonuHoxkumu € BUINAJKU «bIKTUBHOT HEOOI3HAHOCTI»
[IO3PIOBAHOr0 YM 3aXMCHHUKA INIPO IIPM3HAYEHE CYIOBE 3acCiaHHs, KOJIH
MOBICTKA PO BUKJIMK HE OTPUMYVETELCS, a 1HIII CIIOCOOM BiZOMOT KOMYHIKALIT
€ HeaKTHBHMMH. B Takmii croci0 3aXuMCT CTBOPIOE CUTYALlIO, IPU SKIiH
BIZICYTHE MIATBEPPKCHHS HAJEKHOTO TMOBIIOMICHHS IIPO JaTy 1 dYac
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CYIOBOr'0 3acijaHHs, OTXKE Y CIpaBax, KOJIM y4acTh IIJO3PIOBAHOIO Ta/4u
MOro 3axXxMCHHUKA € 000B’A3KOBOIO, CIIIYMN CYIIsi HE MOXE IPUCTYIIUTH 10
posrisiny. I[lapamokcanbHo, aje Taka MOBEOIHKA MPUTAMAHHA HABITh TPH
BUPIIICHHI KJIOMOTAHb, 3asB YU CKapT CTOPOHU 3aXHCTY.

Kpim Tor0, B 3aJI€)KHOCTI BiJ 3aTBEDHKEHNX B CYIIl 3aCal BUKODHCTAHHS
aBTOMAaTH30BaHOI CHCTEMH IOKYMEHTOOOIrY, 3YCTPIYaroThCsa (hakTH CBIIOMOIL
MIMIHA JaHUX V CKap3i ad0 KJIOMOTaHHI U TOro, 00 «0OMaHyTH» CUCTEMY
aBTOMATH30BAHOI'O PO3IOAUTY CYIOBHX cIpaB. AOO MaHIITYJISIIl 3 CHCTEMOIO
LJIXOM IIOJAHHS IJEHTUYHUX IIPOLECYAILHUX 3BEPHEHD B Pi3HI IHI U TOrO,
(00 Mi3HIIIC 3aIUIIUTH OIHE V KOHKPETHOTO CY/i, a MO0 IHIIUX MOIaTH
KJIOIIOTAHHS IO 3aJIUIIEHHS O3 PO3IIIIAY.

OueBUIHNAM 3JI0B)KUBAHHAM € Y3TOKEHI A1l aJBOKATIB IIPH PO3TIILAL
KJIONOTAaHHA Mpo apemT MaiHa. Tak, BiamosigHo mo 4. 1 cr. 172 KIIK
VKpaiHu KIOIIOTAaHHS IIPO apelluT MaiHa PO3MIISAAETHCS CIHIIYUM CYIIEI0 HE
Mi3HIIIE [OBOX IHIB 3 JHA HOr0 HAIXOMKEHHS 10 Ccvay. B  1eHs
NIPU3HAYEHOT0 CYIOBOIO 3acCiflaHHs 3aXMCHUK IIOJA€ KIIOIOTAHHSI IIPO
BiAKIAAEHHS PO3IIAAY KIOMOTAaHHS IIPO apeliT MaiHa 3 METOIo,
HampuKiIag, 3a0e3leyeHHs MOKIMBOCTI O3HAHOMHUTHCS 3 MarepiajaMu i
MiArOTYBAaTH MPABOBY IO3ULI0 a00 HEMOXXIUBOCTI y4acTi B CYIOBOMY
3aCilaHHl 3a HAsBHOCTI IMOBAXXHOI NPUYUHM. 3 MO3ULII CIIAYOro CYIIl
repeBara BiIIacThCsl 3a0€3[EYEHHIO MPAaB YYACHHUKIB IPOBALKEHHS IEDEN
MOTPUMAHHSAM IIDOLIECYAJbHMX CTDOKIB, 3a3BHYaili Taki KJIOIOTAHHS
3aI0BOJILHSIOTHCS 1 BUPIIIEHHS ITUTAHHA IIDO apellT MaiiHa BiIKJIaga€ThCsl.
OnHak, B HACTyIHE INPH3HAYEHE CYIOBE 3acigaHHS IpHOyBa€ I1HIIHI
aIBOKaT (HEPiOKO HAaBiTH 3 OJHOIO aJABOKATCHLKOTO 00’¢aHaHHA) 1
CTBEPIDKYE TIPO HEMOXKJIMBICTD 3aJ0BOJICHHS KJIOMOTaHHs 3 orsiay Ha (!!1)
MPOMYIICHUH CIITINM CYIICI0 CTPOK JUTS PO3MIISAAY KIOMOTAHHS.

370BKHMBAaHHS IIPABOM HEPIAKO Mae€ Micre 1 Iicis BIAKPUTTA
MarepiajgiB JIOCYJOBOI'O DO3CIIJYBaHHS, KOJIHM IIPEICTABHUKA CTOPOHHU
3aXUCTY 3aHAATO IOBUIBHO O3HAHOMIIIOIOTHCS 3 HUMHM. CIij BiA3HAYUTH,
0 X0oYa B JAaHOMY BHMIAIKy 3aKOHOJABEIb BHKOPHUCTOBYE TEPMIH
«3BOJIIKAHHSA», a HE <«GJIOBXHBAHHS», 3aKOHOM Iepen0ayeHHil MeXaHi3M
CIpsMYBaHHS peamisamii mpaBa Ha O3HAHOMIIEHHS 3 MaTepiajaMu
JIOCYIOBOI'O  PO3CHiAyBaHHS B pyciuo  gobpocosicHocti. Tak, v
BigmosigHocTi 70 4. 10 cr. 290 KIIK VYkpainu vy pasi 3BOJIKaHHS DU
03HAMOMIJIEHH] 3 MaTepiagaMu, 10 SKUX HaJAaHO JOCTVI, CIIJUuil cyansd 3a
KJIOIOTAHHAM CTOPOHM KPUMIHAJALHOIO MPOBAIKEHHS 3 YypaXyBaHHIM
o0cAry, CKJIaJHOCTI MaTepialiB Ta YMOB JOCTYIY [0 HUX 3000B’s3aHUI
BCTAHOBHUTHU CTPOK IS O3HAMOMIIEHHS 3 MaTepiajgaMH, IiCJIs CIUIMBY SIKOI'O
CTOPOHA KPUMIHAJIBLHOIO IIPOBA/DKEHHS a00 IOTEPIUIMH, IPEICTaBHUK
IOPUIMYHOI 0COOM, MIOAO0 SIKOT 3MIMCHIOETHCS IIPOBADKEHHS, BBaYKAIOTHCS
TAaKHUMH, 1[0 Peaji3yBaId CBOE IIPABO HA JOCTYI OO0 MarepiaiiB. [TokazoBum
B IIbOMY € Te, 110 IIeil MeXaHi3M 3aCTOCOBHUH /ISl CTOPiH KPUMiHAIEHOTO
MIPOBAKEHHS OJTHAKOBOIO MipOIO.

Ilepenik mpolecyaJbHUX 3JIOBKHMBAHL CTOPOHM 3aXHMCTy MOYKHA
MIPOJOBXKYBATH, MaliXke BCI BOHH MOXKYTh IPOSBISTHCS B MOBEAIHII 1HIIHX
YYACHHKIB KPUMIHAIBHOTO IPOBAKCHHS.
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Jiug  coporMBY  3J0BXKHMBaHHSAM — CTOPOHHM — OOBHMHYBa4d€HHS
BHUKOPHMCTOBYETHECS  IHCTHTYT CYJOBOTO KOHTDPOJIO, QK€ YMHCHA
HEI0OPOCOBICHICTE 200 HeA0ANICTh CIIIAYOro, MPOKYypopa IpH MPUHHATTI
MIPOLIECYAIBHUX DPIIIEHh YU BYMHEHHI MPOLECYAIbHUX Iid MOXe OyTH
MPEIMETOM DO3MNISAY CIIOYMM CYIIEI0. B CBOIO dYeEDPIY, «aapecaToM»
HeI00POCOBICHOT MOBEMIHKM IMPEICTABHHUKIB CTOPOHM 3aXHCTY € 3a3BUYail
CIOuMi cyadst. AIDKe, B IIEpEeBakHIM OIIBIIOCTI BHUMAAKIB BIiAIIOBIAHI
3M0BMHCHI 1ii YW O€3misbHICTh IPEICTABHHMKIB CTOPOHH 3aXHCTY
COpsIMOBaHI Ha Te, 100 BHBECTM BHpPILIEHHS MUTAHHA 34 MEXI
nepeadavYeHNX 3aKOHOM CTPOKIB, 3a0€3MeUeHHS SKUX [MOKJIAJAETLCI B TOMY
yyucili 1 Ha CHOiQYoro cygmro (B YacTHHI CTPOKIB pO3IIISIAY IHTAaHb,
BigHeceHuX 10 Woro xkoMmmereHuii). Hatomicts v ciigdoro cymai BiACYTHI
MPOLIECYAJIBHI MEXaHI3MH BIUIMBY Ha TaKHX VYaCHUKIB blibine ToOTO,
CIIIYHHA CYII Ma€ PO3TISHYTH KOKHE ITOJaHeE I 9ac CYA0BOIr0 3aCidaHHs
KJIONOTaHHA 3 IIOCTAHOBJIEHHSAM VXBajdd IIDO HOro 3ad0BOJEHHS abo
BimmMoBy. KIIK VkpaiHm He MICTUTH KpHUTEPIIB I OOMEXEHb II0J0
KIIbKOCTI a00 3MICTY KIONOTaHb, SKi IOJAIOTHCA, OTXKE 3alO0DKHUKIB
oJaBaTH ONHI UM Ti came KIJIONOTAHHA, B TOMY YHCIl 1 0€3 HaleKHOro
OOIPYHTYBaHHA HE iCHYE. BiAMOBIIHO 10 KPUMIHAJIBLHOIO IIPOLECYAIBLHOTO
3aKOHY 0€3 pOo3MISIAY MOKIMBO 3aJUIIMTH JIMIIE IOBTOPHO 3asBIICHMI
BiIBiA, SKMH MICTHTH O3HAaKM 370BKHMBaHHA IpaBoMm (4. 4 crt. 81 KIIK
Vkpaian). HaBiTe KOJM 3aXHMCT 3asBJIs€ aHAJIOTIYHI 3a 3MicTOM abo
OYEBHIHO HEOOIDYHTOBaHI Ta 00’€MHI KJIOIIOTAHHS JIMIIE 3 TI€EI0 METOIO,
mo0 3aTArHYTH BHPIMIEHHS NHUTAHHS, CIIAYHHA  CyOdAs HOPMAaTHBHO
mo30aBJIeHMI MMpaBa 3aJMIIATH TakKi KJIONOTAHHS 0€3 posrisaay. AKe B
TAKOMY BHUIIQJAKY CIIJY€ BHCHOBOK INPO IOPVIIEHHS IIpaBa Ha 3axHUCT,
HE3aKOHHICTHL ITOCTAHOBJIEHOIO DIIIEHHS SK TAKOTO, IO HE nepeadadyeHe
3aKOHOM 1, 3BICHO, MPO YIIEPEIDKEHICTh CIIY0ro CyAli, 10 B CBOIO Yepry,
TATHE 3as1BY PO BiaBix. | BUHUKaE 3aMKHEHE KOJIO.

OTrKe 4YMHHE KpUMIHAJIBHE IIPOIECYaJIbHE 3aKOHOIABCTBO HAIA€
JIOCHUThH IIUPOKI MOKIIMBOCTI JUIS IIPOLIECYAIbHHUX 3JI0BXKHMBaHb, OHOYACHO
3aco0u it 0oporeOM 3 HuMHK BiacyrtHi. IIpomo3umii HayKOBIIB Ta
MIPAKTHUKIB MIOJ0 3aKOHOMABYOIO 3aKPIIUICHHS 3alUINAlOThCS Ha PiBHI
HAYKOBO-ITPAKTUYHUX TUCKYCIH.

Ha BigMiHY Bix cym0BOI NPAKTUKU VY LMBUIBHUX YU TOCHOJAPCHKUX
clpaBax, B pIIIEHHSX CIOIYUX CYIIIB BaXXKO 3HAWTH 3ajMIIEHHS 0e3
posrsaay abo BIAMOBY Y 3aJ0BOJIEHHI KJIONOTAaHHS a00 CKaprd 3 MOTHBIB
3JIOBJKMBAHHS IIPABOM (32 BUKJIIOYEHHSM BU3HAHHS 3JI0B)KMBAHHS IIPaBOM Ha
Bi/IBiZI, SIKa € IOCUTh OOIIMPHOIO0). Pa3oM 3 THM, Taki NpHUKIaaM icHYIOTb. Taxk,
B yxBaii Big 09.12.2019 cuimuuii cyaus, po3risaaodn CKapry Ha MTOCTaHOBY
PO 3aKPUTTS KPUMIHAIBHOTO TPOBA/DKCHHS, BH3HAB 3JIOBXKHBAHHIM
BHUKOPHCTaHHS HELEH3YPHOI JIeKCHKH... HemeH3ypHa jiekcuka, oOpasimBi Ta
JAWIMBI CIIOBA, 30KpeMa, BiHOCHO OCOOWCTHX XapaKTEepUCTHUK YJYaCHHKIB
KPHMIHAJIBHOTO MPOBADKEHHS Ta CyJy HE MOXYTh BUKOPHCTOBYBATHCS Hi B
3asBaX, HI B CKaprax II0 TMPOIECyaJbHUX IHUTAHHAX, HI B I(HIINX
MPOIIECYATbHUX JIOKYMEHTAaX, Hi y BHCTYIAX YYaCHHKIB KPHUMIiHAJIBHOTO
mporecy Ta ix mnpencraBHuKiB. I[li mii Takox cymepedaTb OCHOBHHM
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NPUHLMIIAM Ta 3aBIaHHAM KpuMinaibHOro nposamkeHHs. KIIK Ykpainn ne
MICTUTh  3arajlbHOrO  TOJIOKEHHS Ipo  3a00pOHY  3JIOBXKMBaHHS
npoLeCyaTbHUMH HpaBaMH. OpHaxk, 3a00poHa 3JI0BKUBaHHS
NpoLEeCyaIbHUMH TIpaBaMHd He TOTpeOye 3akpituieHHs y nHopmax KIIK
VYkpaiHd, OCKUIbKM BOHAa € 3arajJbHONPABOBUM  (KOHCTHTYIIIHHKM)
TIPUHIIMTIOM 1 TIONIMPIOEThCS HA BCi Taimy3i mpaBa. B 1l yxBami ciimamid
CyIIs 3aCTOCOBYE KpuTepiit mpuitHaTHOCTI ckapru 10 €CIL — 3moBxuBaHHS
NpaBOM Ha TIONAHHSA 3asBU. SIK BHCHOBOK, OOpa3nmmWBi Ta JaiIHBi
BHUCJIOBJIIOBAHHS CKap)KHHKA Yy CKap3i € 3JI0B)XKMBAHHSIM CBOIMH IIpaBaMH, a
Tomy ckapry ciuig moBepayth OCOBA 1, mo He mo30aBiisie CKap)KHHKA
paBa MOBTOPHOTO 3BEPHEHHSI JI0 CILAYOTO CY/Ii B MOPAIKY, HependadeHoMy
KpuminansHUM nporiecyanbHUM KoJiekcoM Ykpainu [1].

B iamomy Bumagky OCOBA 1 3BepHYBCS 110 CyTy 31 CKaproro, B sKii
NPOCUTh TIOHOBUTH TEPMiH Ha OCKapKEHHSA IIOCTAHOB TIPO 3aKPUTTH
KPUMIHQJIBHUX CIIpaB Ta CKAacyBaTH IIi TIOCTAHOBH, OCKIIBKH B IOPYIICHHS
BUMOT UYMHHOTO 3aKOHOAABCTBA KOMIii OCKap)KyBaHMX IIOCTaHOB HOMYy He
HaIpaBJsUTUCs. Bupilyroun muTaHHs NpO BIAKPUTTS NPOBAJDKEHHS, CITIIYHIA
CyAns BH3HaB, LIO CKapra He MICTUTh OOIPYHTYBaHHS NPUYHMH MPOITYCKY
CKap)KHUKOM CTPOKY JUISl OCKAp)KCHHsS BHILIEBKAa3aHMX IIOCTAaHOB Ta
HEMOXJIMBOCTI 3BEPHEHHS JI0 CYIly 3 Takolo ckaprot. Kpim Toro, mMarepianu
CIpaBU MICTATH KOMii yXBas, IO BKa3ylOThb Ha HEOJHOPA30BiI 3BEPHEHHS
OCOBA 1 3i ckaproro Ha Jdii CIII9Or0 TMpPO 3aKPUTTA BKa3aHUX
KpUMIHAJTGHUX TPOBA/DKCHb. YXBAJIOK CIIAUOTO CYAJI paHillle BXKeE
TIOBEPTAIUCSA MaTepialli CKapTH, OCKITBKN CKapsKHUKOM IIPOITYLIEHO CTPOK
OCKap)KEHHsS pIIIeHb CIIAYOTO Ta HAISKHHX JO0Ka3iB B OOIPYHTYBaHHS
MOBKHOCTI IPUYMHH MPOITYCKY JI0 CKapr HEe J0JaHO. SIKk BUIIHO 3 HAaJlAHUX
JIOKYMEHTIB CKap)KHUKOM IIpU TOBTOPHHX 3BEPHEHHSIX HE B3STO JIO yBaru
BUKJIQJICHI B yXBaJlaX CyJy 3ayBa)KeHHsS Ta po3 sicHeHHs. [laHa moBeJiHKa
CKap)KHUKA MOXKE TPAaKTYBAaTHCS, SK 3JIOBKMBAHHS IIPABOM, SIKE MOJISITAE B
TOMY, IIO IIKOJd HAHOCUTHCS CIIeNM(IYHAM YHHOM, caMe depe3 3JiHCHEeHHs
IOPUANYHOTO TIpaBa... 3akoH o0OMeXxye Jii CTOpPOHH KpHUMiHAJIHHOTO
MPOBA/DKEHHSI 1100 BHKOPHCTAHHSA CBOiX INpaB. Tak sIK 3JI0BXMBAaHHS
MpaBOM HE MOXKe iICHyBaTH 0e3 yMHCHOT (hOpMHU BUHH, a 3/1iiICHEHHsI IpaBa He
3a MPU3HAYEHHSM — OCHOBHA O3HAKa, IO IJKPECIIOEThCS B DIMICHHSIX
€BpONENCHKOro CyIy 3 MpaB JIOANHH [2].

B iHwii yxBami 3a3HaueHoO, L0 CKap)KHUK 3000B’S3aHUI JJOBECTH
nepen CyJIoM IpaBOBi IJCTAaBH JJIsi CKACyBaHHsS IIOCTAHOBU CJIiJ{4OTO.
OpnHak B ckap3i He BKa3aHO Ha MPaBOBI ITiICTaBH 1 pakTHIHI 00CTaBUHH, SKi
0 BKasyBaJIM Ha HE3aKOHHICTH pimeHHs ciigdoro. CkacyBaHHS pillIEHHS
YIIOBHOBAXEHOT'O OpraHy 0e3 HaJIe)KHMX MpPaBOBUX IIJICTaB O3HAdayo O
MOPYIICHHS NPUHIUITY IOPUANYHOI Bu3HaueHOCTi. OCKiJIbKH BiJOMOCTI IO
IpoIecyaqbHe pIMIeHHS CKJIAall YacTHHY MaTepiamiB KPHMiHAIbHOI
CIpaBH, B SKill CKap)KHUK OyB MOTEPIIMM, TOMY BiH 3000B’s3aHuil OyB
3HaHOMHUTHCH 3 MaTepiaJlaMH CIpaBH IS peaii3amii BIacHHUX TIpaB i
000B’s3KiB. HeraTuBHI HacHigKu HE3IHCHEHHS CKap»KHUKOM CBOIiX IpaB i
000B’s13KiB, Hepeaiizamii CKap)KHUKOM HOTro IpaB, HEIOTPUMaHHS HUM
NPOLECYAIbHUX ~ OOOB’SI3KIB  NOBHICTIO IOKJIAIAlOThCS 3aKOHOM  Ha
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BiAMOBiIHY 0co0y. OTxe CKap>KHHK 3000B’s3aHuil OyB peasli3oByBaTH
CBOIX IpaBa CBOEYACHO, a HE 31 CIUUBOM 10-THpiYHOTO CTPOKY [3].

Cniguuit cyqis BinHunbkoro micbkoro cyny BiHamipbkoi oGunacti
IpU  pO3MJISAAL CKapr Ha [OCTaHOBY IIPO 3aKPHUTTS KPUMiHAJIBHOTO
MIPOBAKCHHS 3aCTOCYBaB aHAJIOTIIO IpaBa. Cyas 3BEpHYB yBary Ha Te, IO
CTaHOM Ha gaHWi 4Yac icHye mporasmHa y KIIK VkpaiHu BigHOCHO
HACTiIKIiB MMOBTOPHOTO TOJAHHS CKAPTH UM KJIOMOTAaHHS O BUPIIICHHS
CyIOM CKaprd 9¥ KIOMOTAHHS TOTO CaMOro 3MICTy. YCYHYTH IPOTaluHYy
MOYKHa 3a JJOIIOMOT'0I0 IIpaBOTBOpYOro mporecy. [Ipore, mBHaKe yCyHEHHS
NpOTajIiH  MOJJIMBE  3acTOCyBaHHSAM  aHajorii.  KpumiHanbHuUit
NpoLeCyaIbHUH KOJeKC YKpalHM He mnepeabadae HEHPHUITyCTUMICTb
3JI0BXKMBAHHS IpolecyallbHUMU npaBamu. [Ipote, mirounit L{ITIK VYkpainn,
KAC VYxpainu MaroTh BiAITOBIHI CTATTI, @ TOMY IIPH PO3TIISAII JaHOT CKapTH
CyJl BBa)Ka€ 3a JOLLUIBHUM 3aCTOCYBAaTH aHAJOTiIO Mpasa. BpaxoByroun, mo
OCOBA 1 momaB mo cymy nBi CKapru 13 QHAJIOTIYHOIO BHMOTOK 3 THX
CaMHX IIJCTaB, a TOMY B CyJy € TMiICTABH BBAXKATH, IO CKAapry MOJaHi 3
METOI0 MaHll'IyJ'IHHII ABTOMATU30BaHUM PO3IOJIIOM CIIPaB MIXK CYIJISIMH, a
OTXE CJiJ MAIWTH 110 BHCHOBKY IPO 3JIOBXKHBAHHS MPOLECYaAbHUMHU
npaBamu. Bigmosinuo 10 4. 3 cr. 44 IIIK Ykpainu nepenbadeHo, 110 SKIIO0
MOJIaHHSl  CKaprd, 3asBH, KJIOMOTAHHS BH3HAETHCS  3JIOBXXKUBAHHIM
MIPOLECYAIbHUMH TIpaBaMH, CyJ 3 ypaxyBaHHAM OOCTaBHH CIpaBH Ma€
MIPaBO 3AIHIINATH 0€3 po3mIsiay abo MOBEPHYTH CKapry, 3asBY, KJIOIOTaHHS.
Cya npuxoauTh 10 BUCHOBKY, 1o ckapry OCOBA 1 HeoOXiTHO 3aTMITUTH
0e3 po3rmsny y 3B’S3Ky 3 BHCHOBKOM IIPO 3JIOBXXKHBAHHS 0CO00I0, sKa
nojiaja CKapry CBOiM IpOLeCyalbHHM IPaBOM MU IOJAHHI CKapru Ha
MOCTAHOBY PO 3aKPUTTS KPUMIHAJIBHOTO IPOBaKEHHs [4].

V3aranbHIOIOUM  BUKJIQJICHE MOXHA 3pOOMTH Taki  BHCHOBKH.
370BXKMBaHHS TPOLIECYATIbHUMH TIpaBaMH NPHUTaMaHHI SK CTOpOHaM, TaK i
IHIIMM  y9aCHUKaM KPUMIHAJIBHOTO TIPOBA/DKCHHS (IOTEPIIIOMY, CBIJIKY,
oco0i, mpaBa Ta iHTepecH SKOI OOMEXKYIOTBCS TIiJ 4Yac JOCYHOBOTO
po3citiyBaHHs). 3IOBXMBAaHHSA MO)KHA BH3HAYHTH SIK JIif0 a00 Oe3isuTbHICTb
Npy  peami3alii  yJaCHUKOM  KpHUMIHAIBHOTO  TIPOBA/DKEHHS  CBOIX
NPOLIECYAIbHUX TpaB 0€3 METH JOCSTHEHHs IMPAaBOMIPHOTO pe3yJbTaTy i
BCyIeped 3MIiCTY Ta NPU3HAYCHHIO LMX PAB, CIPSMOBAHI Ha [ICPELIKO/DKAHHS
BUKOHAHHSI 3aBJIaHb KPUMiHAJILHOTO NPOBaKeHHsL. [IpakTika CBIX4MTH IPO
HEBUYEPITHUI TepeNik BHIAJKIB, SKi MOXYTh O3HayaTH 3JIOBXKHMBAHHS
NPOILIECYaIbHUMU NIPaBaMH, MPU 1IbOMY BOHHM MAalOTh OLIHOYHHUH Xapaktep 3
orsiny Ha BigcytHicts  y  KIIK  VYkpaiHum  kpurtepiiB  BigHeceHHs
HeZI00pOCoBICHOI peartizalii nmpaB 4u 000B’S3KIB 710 3ioBXkuBaHHA. CyJ0Ba
NIPaKTHKA MICTHTh BEJIMKY KUIbKICTh YXBaJl, B SIKUX BCTAHOBJICHO 3JIOBXKHMBAHHS
NpaBOM Ha BiJBiA. B ToH jke dYac NOOJMHOKOIO € TpPaKTUKAa BH3HAHHS
37I0BXHBaHHAM  iHIUX Aid  abo  Oe3MisUTbHOCTi, CHOPSMOBAaHUX  Ha
MIEPEIIKOKAHHS HOPMAJIBHOMY PYXYy KPHUMIHAIBHOTO TIPOBAKEHHSL.
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Posicnosa Bikmopia Bacunisna,

IPOKYpop Jenapramenty KpI/IMlHaJ'ILHO-
MPABOBOI MOJITUKU Ta 3aXMCTY IHBECTHIIIH
Ooicy I'enepanpHOTO IPOKYpOpa, KAHAUAAT
IOPUIUYHUX HAyK, JOICHT

KOHIENTYAJBHUM NIIXII AK OCHOBA EPEKTUBHOI'O
PO3BUTKY KPUMIHAJIBHOTI'O CYJOYNHCTBA

Ha nuisixy BHpoBajKEHHsI NPOTOJIOIIEHUX Y JiepkaBi pedopm,
Hacammepel, 1 SK IpaBWIO, JCKIAPYETHCS KOMIUIEKCHE OHOBJICHHS
3aKOHOJaBCTBA (30KpeMa KPHMIHAIBHOTO NPOLECYalbHOr0) 63 pH3HKIB
oOMeXeHHsI TpaB, CBOOOA 1 3aKOHHHUX IHTEPECIB KOXXHOTO 4ieHa
cycminbera [1, c. 21]. BomHowac, ZOBOIUTBECS KOHCTATYBaTH, IO 3MiHH Y
3aKOHOMABCTBI (0e3 iX HaJe)KHOrO HAYKOBOIO OOIPYHTYBaHHSA, 3a
BIICYTHOCTI CHCTEMHOTO IIIXOAy) HE BHPINIYIOTh HASBHUX MNpoOieM, a
ITOJIEKYT! HaBiTh CTBOPIOIOTH HOBI.

Tak, mporec MacmTabHOrOo pedOpPMyBaHHS  KPUMIHAIBHOTO
TPOLECYabHOTO 3aKOHOJABCTBA YKpAiHM, IO PO3MOYABCs, 30KpeMa, B
Mexax peanizanii Konnenuii cymoBo- HpaBOBOI pedopmu B Ykpaiui
(1992p) NPOJIOBKMBCS Y MEXKax peanizauii Konnenuii pedopmyBaHHs
KpuMiHambHOI focthmii Ykpainum (2008 p.) i ¢opmaiabHO 3aBEepIIUBCS
npuidHATTSM y kKBiTHI 2012 poky KpuMiHAIBHOTO MPOLECYaTBHOTO KOJIEKCY
(mam — KIIK) Ykpainu, ¢pakTHdHO TpUBAE i 10 ChOrOMHI. MOXIHBO HE Tak
MacmtabHO, aje  pedOpPMyBaHHA  BITYH3HSHOTO  KPHUMIHAJIBHOTO
MPOIECYATbHOTO 3aKOHOMABCTBA CTAIO MOCTIHHUM SIBHINEM JJIsl Cy4acHOT
MIPaBOBOi CUCTEMHU YKpaiHH. 37aBayiocst 0, 1€ MOXKHA OILIHUTH MO3UTHBHO,
SIK HEOOXIHY il OIIepaTUBHY PEaKI[ifo 3aKOHOAABIIS HA 3MIHU Y BiIIOBITHHX
CyCHINBHUX  BiIHOCMHAaX Ta OO0 €KTUBHI n0Tpe6n cy0’ekTiB
MpaBo3acToCcyBaHHd y Wil cdepi. Omnak, mxe y 2015 pomi y Crparerii
pedopMyBaHHS  CylIOYCTPOIO, CYJOYMHCTBA Ta CYMDKHMX IPaBOBHX
iHcTuTyTIB Ha 2015-2020 POKH, CTaH TIPAaBOCYIIA, (yHKIIOHYBaHHS
IPOKYpaTypu  Ta KpI/IMlHaJ'ILHOI IOCTHII, SK CYMDKHMX IpPaBOBHX
IHCTHTYTIB, OWIHIOETBCS 5K TAKWH, IO Mae CBOI HEIONIKH, 0OyMOBICHI
cepen iHImoOro i mpobieMamu y C(bepl CTpATerivyHOro IUIAHYBaHHS Ta Y
3aKOHOJJABUOMY TPOIECi, 30KpeMa HaJAMIPHOIO 30CEPEHKEHICTIO Ha
KOPOTKOCTPOKOBUX PIMICHHSX Yy 3aKOHOJABYOMY IIPOIECi, BiACYTHICTIO
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cucrteMHOro OadeHHs y popMyBaHHI I€MOKpaTH3aLil CEKTOPY MPaBOCYAIS Y
JIOBTOCTPOKOBIH, CEPEIHBOCTPOKOBIH Ta HAMOMMKYii IEpCIeKTHBI [2].

CydacHe BITUM3HSHE KpUMIiHAJIBHE IIpOleCyalbHE MpPaBO 3a3HAE
nocTiitHux 3MiH, BHaciiok skux B KIIK Ykpaiuu 3anumaerscst yce MeHIe
i MeHIIe HOpM, AKi Oymu chopMyIpOBaHI B HOTO MEpBHHHIN penmakiii i
BimoOpaXkalld CYTHICTh HOTO 1I€0JIOTii, $K <JTIOMMHOOPI€EHTOBAHOTO
3aKOHY... B OCHOBi SIKOTO 3aKJaJeHO NPUHIUII MPOIOPLIHHOCTI B
MIPOBE/ICHHI MpOoIeCcyadbHIX il Ta 0OMeXeHHi MmpaB 0cid, o 3airydeHi 10
KPUMIHAJIBHOTO cyaounHCTBaY [3, ¢. 9-10].

OCHOBHE JDKEpeNo KPUMIHAJIIBHOTO MPOLECYallbHOTO IIpaBa —
gpaEAi KIIK VYipainn npie 3 20 mmcromaga 2012 p. Xoda nepiri 3MiHE 10
HbOTrO Oynmu BHeceHi mmie S5 ymnHsA 2012 p., T006TO 10 HaOpaHHS YUHHOCTI.
VY nopansumomy OPOKY KIIK VYkpaian (momexyan Hapsnoy 3 IHIIUMHU
JUKepeaMu KpI/IMlHaJ'H)HOFO TpOLIECYanbHOro npasa YKpaiHu) 3a3HaBaB i
3a3Ha€ 3MiH, JOTIOBHEHb 1 BUKJIIOUCHb. 3arajioM, y TOMY Y{ IHIIOMY BHI
smiau g0 uynHHOro KIIK Vkpainu BHOCWIMCH OUThI HiK 85 3akoHaMu
Vkpainn. Ha pos3mmimi y mapiaMeHTi MOCTIHHO 3HAXONATHCSA IIPOEKTH
3aKkOHIB YKpaiHH, SIKUMH IIPOIIOHYETHCS BHECTH 3MiHH, 30kpeMa no KIIK
VYKpaiHu, 3 METOI0 YAOCKOHAJICHHS MOPSAAKY KPHMIHAIHHOTO NPOBAKCHH,
KPUMIiHaJIBLHOTO TPOLECYaIbHOTO 3aKOHOJaBCTBA.

Taka cuTyamis He Momia He BimoOpa3sWTHCh Ha  SKOCTI
KPUMIHAJIBHOTO IMPOLIECYalIbHOTO 3aKOHY. 3a CIPaBEIIMBUM TBEPKEHHIM
O.A. Jleiibu, cTUXiHHO-CUTYaIliifHA HOPMOTBOpYA TUHAMIKa KPUMiHAJIHHOTO
MPOLIECYAILHOTO 3aKOHOJABCTBA OCTAHHIX POKIB MpH3BeEla A0 3ar0CTPEHHS
TUX HOPMAaTHBHO-3MICTOBHHX IpoOJieM, W0 I’SITh POKIB MOCHUIb Oynn
«OOITIOUNMM» TSI IPABO3aCTOCYBaHHS, JOCI 3AJIMIIAIOTHCS HEBUPIIICHUIMH,
Ta TIOPOJKYE HOBI, 110 MOCHIIIOIOTH HEY3TOJUKEHICTh OKPEMHUX CTPYKTYPHHX
€JIEMEHTIB  KPHMIHAJBHOTO  IPOLECYaJbHOTO  3aKOHOJIAaBCcTBa  abo
YTBOPIOIOTh ~ B3a€EMHY  KOHQPOHTAII0 MK  JESIKMMH  HOPMaMu;
CHPUYUHSAIOTh TOMMJIKM TP BCTAHOBJIICHHI CTPYKTypHHMX 3B SI3KiB i3
BUKOPUCTAHHSM OJIAHKETHUX Ta BIICHJIBHUX HOPM; 3yMOBIIOIOTH
MTOPYIICHHS 3aKOHIB JIOTiKH TPU KOHCTPYIOBAaHHI TEPMIHOJOTII i MOHATIHHO-
KaTeropiagpbHOro amapary tomio [4, c. 18].

Y KOHTEKCTI HecTaOiIPHOCTI KPHMIHAIBHOTO MPOIECYaIEHOTO
3aKOHO/IAaBCTBA Ta XPOHIYHOI peOpMH KPHUMIHAJIBHOTO IPOLECY IOCTAE
MUTAaHHA II0J0 KOHLENTYaJbHO OOyMOBJIEHOI ONTHMalbHOI Mozemi
YHOPMYBaHHS CYCHUTFHUX BiTHOCHH y c(epi KpUMiIHAJIHHOTO MTPOBA/KCHHS.

YeBimoMIIeHHST HEOOXITHOCTI TAKOTO MiAXOMy CTajlo IPUBOAOM MO
NpuHHATTA mapaameHToM 19 TtpaBHs 2020 poky 3akony Ykpainu «IIpo
BHECEHHS 3MIH JI0 JEJKMX 3aKOHOAABUMX akTiB YKpaiHM [I0/0
YIAOCKOHAJICHHS MPOIEIypd BHeceHHs 3MiH» Ne 619-1X, aBropu sKOTrO
KOHCTaTyBaJM, IO 3MiHH, SIKIi BHOCAThCS N0 KpHMiHaIbHOTO KOmeKCy
VYkpaian, KpuMinaneHOTO TporiecyaqbHOTO Kojmekcy Ykpainu Ta Komexcy
VYKpaiHu 1po aJMiHICTPaTHUBHI NPAaBOIIOPYILIEHHS HE 3aBXIH € KOPUCHUMHU
Ta HeOoOXiTHIUMH, a TakoX 3ayBakwmid, mo 3mian g0 KK, KIIK Ykpaiau ta
KVYnAIl noBuHHI TOTYyBaTuch Ta 0OrOBOPIOBATUCH 13 3aUIydeHHSIM (axiBIiB-
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HayKOBILIB, NMPAaKTHYHHUX MPALIBHUKIB Ta BCI€l IOPUIMYHOI TPOMaJCHKOCTI
Vkpaian. Tinmekn HaBemeHHS KOHIENTYaJIbHHX 3acal TaKUX 3MiH,
I'PYHTOBHA, IOKJIaJHA apryMeHTalis iX NOLIIBHOCTI, 37aTHi cdopMyBaTH
MiACTaBH Ui BIIEBHEHOCTI, IO TOMAIOHI HOBamii € KOPUCHHMH Ta
HeoOXimHumu [5].

Besnmepeuno, mo cam 1o co0i KOHNENTyaNbHHHA MiAXiJ g0
HOPMOTBOPYOi [JISUTBHOCTI MOXKHA JIMILE BiTaTH, SIKOM HE OJHE BaXKJIMBE
METO/IOJIOTIYHE 3acTepekeHHS: Ied miaxin He Moxe OyThu e(eKTHBHO
peanizoBaHuii 0e3 CHCTEMHOro pPO3pOOJICHHS KpPUMiHAIBHO-TIPaBOBOT
MOJITHKY, ICHYBaHHSA SKOI Ha CHOTOJHI € CKOpilllé TEOPETHIHOIO
KOHCTPYKIII€I0, HDK KOHCTaramieo QakTy 3a BiJCyTHOCTI oQiuiiHuX
KOHIIENIIH 1 cTpareriii, mporpaM, ski 0 BH3HAYaJIM OCHOBHI HampsIMH Ta
MIEpCIIEKTHBH  JIOBTOTPUBAJIOr0, SIKICHOTO Ta CTa0lIbHOTO  PO3BUTKY
IHCTHUTYTIB KpUMiHAIBbHOI FOCTHIII].

CBoro 4yacy TakuM INPOTPaMHHMM JOKYMEHTOM CTajia BXe 3rajiaHa
Konnenmist pedopmyBanHs KpuMiHambHOI foctumii Ykpaiam (2008 p.), y
SIKiii OyJ0 KOHCTAaTOBaHO HarajbHy 00 €KTHBHY MoTpedy y pedopMyBaHHI
CHCTEMH KpHUMiHaJIbHOI FOCTHIIi BiamoBimHo mo 1miei Konmemii, mo mae
I'PYHTYBaTHUCS Ha JOCSATHEHHSX 1 TPaJULisX HA[IOHAIBLHOTO 3aKOHOABCTBA,
€BPONEHCHKNX LIHHOCTAX LIO/I0 3aXHCTY MPaB Ta OCHOBOIOJOXKHHUX CBOOOA
JIIOIWHY 1 TPOMAJSHHUHA, HOJIOKEHHIX MDKHapOIHUX JIOTOBOPIB, 3rofa Ha
000B’sI3KOBICTB SIKMX HajaHa BepxosHoro Panoro Ykpainu [6].

Bimpmricte  momoxens  miei  Konmenmii Ha el 4ac  BXKe
IMIUIEMEHTOBaHI y HallloHaJbHE 3aKOHOIABCTRBO.

Tak, npwitHATHA HOBHH KprMiHaNbHMN MpOLECYadbHUHA KOIEKC
VYkpaiHu; BIPOBaKEHNH 1HCTUTYT KPUMIHAJIBHUX IPOCTYIIKIB 31 CIIPOIICHOO
(OpMOI0 KPUMIHAIBHOTO IIPOBA/PKEHHS; IEpErIsiHyTa pPoib HpOKypopa y
KpUMIHAILHOMY TIPOBA/DKCHHI; po3moyaia po0OTy cucTeMa Oe30ILIaTHOI
MPaBOBOI JIOTIOMOTH; CTBOPECHUH 1 TO4YaB (YHKIIOHYBATH HALlIOHAJIBHUMA
MPEBEHTUBHUI MEXaHi3M, a TAKOXK CITyx0a rmpo0aiiil; CTBOpeHuit 1 GPyHKITIOHYE
CremiaJbHIN OpraH aHTHKOPYITIIHHUX PO3CIiTyBaHb Ta iH.

Pa3zom 3 TuM, 3 MOMEHTy moyarky peanizauii 3rajanoi Konuemnmil
MPOUIDTO OUTBINe TPUHAALSATH POKIB. 3MIHIUIACS SK BHYTPIIITHBOTIONITHYIHA,
TaK i reONOJITHYHA CUTYaIlisl, 0, 0E3yMOBHO, MaJIO CBill BILIMB i NPOJIOBXKYE
BIUIMBATH 3apa3 Ha MPOIeC PO3BUTKY KPUMIHAJIBHOI IOCTHIL B YKpaiHi.

KpuMiHanbHa FOCTHULIS 3ITKHYJACS 3 HOBUMH BHKJIHMKaMH, IPAKTHKA
3aCTOCYBaHHS 3aKOHOJABCTBA CBIUHMTH NP0 HASBHICTH PSAY CHCTEMHHX
mpobjeM B TpolecyalbHOMY 1 IHCTHTYLIOHAJBFHOMY acIleKTax, YKpaiHa
3QJTMIIAETBCA  Cepent JinepiB  3a  KUIBKICTIO cKapr TpoTH Hei B
€BporieiicbkoMy Cyli 3 IIpaB JIOAMHK, B TOMY 9HCIIi — B aCIEKTi peastizawii
KPUMIiHAJIBHOIO IOCTHUIIEI0 1 CHCTEMOIO OpraHiB IPaBOIOPSIKY CBOiX
GyHKIIH; 3aKOHOMABYI IHINIATHBM B Hid cdepi IMoYann CTHKATHCS 3
mpo0JeMO0 BH3HAHHS iX TaKWMH, IO HE BiAmoBigaroTh KoHCTHUTYIIT
VYkpainu, 4acTo BOHH HE MAIOTh CHCTEMHOTO i KOMIUIEKCHOTO XapaKTepy Ta
HEpiIKO KOHLENTYAIbHO CyNepedarb OfHa OJHIH, SIK NMPaBWIO, HE Malouu
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HAJIS)KHOTO HAayKOBOTO 1 NPAKTUYHOTO OOIPYHTYBaHHS, i, SK HACHiJOK,
piBeHb [OBipM [0 KpHUMiHANIBbHOI FOCTHIII Ta CHCTEMH OpTraHiB
MIPaBOMOPSKY 3 OOKY IpOMaJICHKOCTI IPOAOBKYE OYTH KPUTHYHO HU3BKHM,
a TpOMaJsTHH HE BiTIyBaroTh cebe B Oesmeri.

HocBin nposeneHHss pedopMm y cdepi KpUMIHANBHOI IOCTHINT
CBIUUTH TPO Te€, IO, MO-TiepIie, 3MiHM MOBHHHI OYTH KOMIDICKCHUMH 1
MaTtd JOCTaTHI MiJCTaBH; TO-ApYyre, IO MOXJIMBOCTI, IPOBOAUTHCS
mapajenbHO; O-TPETe, HEOOXiTHUMH € YiTKO BCTAHOBIICHI SK YaCOBI PAMKH,
3 ypaxyBaHHSM YCIX MEpexiJHHUX 1 aJanTUBHUX NEPIOJiB, Tak 1 I, SKHX
HEOOXiTHO TOCATTH y KOPOTKOCTPOKOBIH 1 TOBrOCTPOKOBiN IIEPCIIEKTHBAX.

Bukianene 3acBiguye, 10 JIMIIE IPYHTOBHAa po3poOKa Ta
BU3HAYEHHsI KOHLETITYaIbHUX OCHOB MOXE€ CTBOPUTH HaliiHMUN (yHIaMEHT
e(eKTUBHOI Ta CTaJIOl MO/IENi KPUMIHAIBHOTO CYIOYHHCTBA.
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6. Konuenuiss pedopmyBaHHs KpuMiHaIBHOT tocTHLii  YKpaiHwy,
3aTBep/ukeHa YkazoMm [Ipesmpenra Ykpainu Bixg 8 xBiTHA 2008 poky Ne
311/2008. Bepxosna Paoa Yxpainu. 3axonooascmeo Yikpainu : opimidiHui
BeO-moptan. URL: https://zakon.rada.gov.ua/laws/show/311/2008#Text.
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Casuenko Anopiit Bonooumupoeuu,
3aCTYIMHUK HaYaJIbHUKA CI1TY0T0 BIAILTY
T'onoBHoOroO ciigyoro ynpapiinas [lepkaBHOTO
OrOpO PO3CIiTyBaHb, JOKTOP HOPUIUIHUAX HAYK,
mpodecop

INATAHHS HIACTIIHOCTI
JEPKABHOI'O BIOPO PO3CJIIYBAHb

3a cyyacHHX YMOB, KOJHM BifOyBa€Tbcsd KpHMiHATI3aImisi HOBHX
CYCHIJIbHO HeOe3NEeYHHX MisiHb, yJOCKOHATIOIOTHCS IOJIOKEHHS YHHHOTO
HalliOHAIFHOTO KPUMIHAJIBHOTO IPOIECYaIbHOTO 3aKOHO/ABCTBA, TPHUBAE
pedopMyBaHHS CUCTEMH PAaBOOXOPOHHUX OpPraHiB YKpaiHH, IIUTaHHS MO
MiZCTIAHICT  BIAMOBIIHUX  OpPraHiB  JOCYIOBOTO  PO3CIiTyBaHHS
PO3TILINAIOTECS B SIKOCTI OJHUX 3 HAHOUTBII aKTyalbHUX 1 BaXKIMBHUX.
3okpemMa, icHye moTpeba B OUTBII YITKHX MiAXOJaX MO0 PO3MEKYBaHHS
migcmaHocti Jlep)kaBHOTO OMOpO PO3CHiayBaHb, OCKIIBKMA IIi ITHTAHHS
BOJIHOYAC MOXYTh CTOCyBaTucs ¥ miacaimnocti CiryxOu Oe3nexn YKpainu,
Bropo exoHomiuHOi Oe3neku VYkpaiHu, a Takoxk HamioHansHOTO
AQHTUKOPYILIHHOTO Ofopo YKpaiHu.

3BakalouM Ha NoJoxeHHA 3akoHy Ykpainu «IIpo [lepskaBHOro
6ropo po3sciimyBanby» Bim 12.11.2015 poky Ne 794-VIII [1] Tta Bumoru 4. 4
cT. 216 KpumiHagpHOTO TporiecyaabHOro kKojaekcy Ykpaiam (mami — KITK
Vkpainu) [2], nme, 3-IOMiDXK IHIIOTO, ceped CyO’€KTiB IMMiICiTHOCTI
3a3HaUCHO MPO «IpalliBHUKA MPAaBOOXOPOHHOTO OPraHy» Ta HHU3KY IHIINX
CremiagbHUX Cy0’€KTiB, 09eBUIHO, MO 4. 2 cT. 216 KIIK Ykpaiau moridao
BUKJIACTH TAKUM YHHOM:!

«2. Ciinui opraHiB 0e3neku 3IiHCHIOITH JTOCYAO0BE PO3CIiyBaHHS
KpUMiHaJIbHUX MPaBONOPYLIeHb, nependaueHux crarramu 109, 110, 110-2,
111, 112, 113, 114, 114-1, 201, 201-1, 258-258-5, 265-1, 305, 328, 329,
330, 332-1, 332-2, 333, 334, 359, 422, 436, 437, 438, 439, 440, 441, 442,
443, 444, 446, 447 KpuminaapbHOTO KOAEKCY YKpaiHW, y pasi AKujo
PO3CHIOY6AHHA MAKUX KPUMIHATbHUX NPAGONOPYULeHb He GiOHeceHO 00
niocnionocmi [epoicasnozo 610po po3ciioyears.

Skmo mixg yac po3ciinyBaHHS KPHUMIHaJIbHUX MPaBOIOPYIICHB,
nependayeHux crarrsmu 328, 329, 422 KpuminaiabpHOro Kogekcy YKpainu,
OynyTh BCTaHOBJIEHI ~KpPHMiHaJbHI  MPaBONOPYIIECHHs, IependaydeHi
crartsmu 364, 365, 366, 367, 425, 426 KpuMiHaibHOTO KOJIEKCY YKpaiHu,
BUMHEHI 0C0000, MO0 SIKOT 3AIHCHIOETHCS TOCYIOBE PO3CIiayBaHHs, abo
IHIIOFO ~ 0co00K0,  SAKII0O BOHM  MOB’s3aHi i3 KPUMiHAJIBHUMU
NIPaBOIOPYIICHHSAMH, BYMHEHUMH OCO0OI0, IIOA0 SKOI 3AIHCHIOETHCS
JIOCY/I0BE PO3CIIiTyBaHHs, BOHU PO3CIIAYIOTHCS CIIITYMMH OpraHiB Oe3reKy,
KpiM BHIIAJKIB, KOJIM LI KPUMiHAIbHI PABOMOPYILIEHHS BiJTHECEHO 3Ti/IHO 3
€0 CTATTEI0 N0 MiACHITHOCTI Jlepoicasnozo 610po po3cridysans abo
HamionansHOT0 aHTHKOPYNIIHHOTO 610p0 YKpaiHU.».

Iloxo maitOyTHBOI miacaiaHOCTI Bropo ekoHOMivHOT Oe3meku, To 3
I[FOTO MIPUBOAY ICHY€E OEeKiNbKa MPOEKTIB 3aKOHIB YKpaiHu. 30Kpema, CBiit
BapiaHT NPONOHYe NPOeKT 3akoHy YkpaiHum «IIpo BHeCeHHS 3MiH 110
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aJIMIHICTPATHBHOTO  Ta  KPUMIiHAIBHOTO 3aKOHO/ABCTBA OO
3alpOBaJPKEHHST JsUIbHOCTI Bropo exoHoMiuHOI Oe3mekn YKpaiHu» Bin
25.08.2020 No 3959-1, skuii TPUWHATHH Yy TeEpIIOMY YHMTaHHI
03.02.2021 [3]. OnmHak, Ha HaIl TOTJIAMA, IIEW MPOEKT 3aKOHY YKpaiHu He
TTOBHOIO MIpOI0 BPAaXxOBY€E TaK 3BaHY «MYJbTHBEKTOPHICTHY ITiJCIIiTHOCTI
JlepxaBHOTO OIOpPO PpO3CHiAYyBaHb, SKE MOXE 3IIMCHIOBATH IOCYIOBE
PO3CIiIyBaHHS KPUMiHAIBHUX MPaBOMOPYIIEHD 32 THMH K CTaTTAMH, IO 1
Bropo exonomiunoi Oe3meku YKpaiHH, Tpo MO0 HEOOXiIHO cHemiaabHO
3a3HAYUTH y HOPMaxX KPUMiHAJIBHOTO MPOLECYATLHOTO 3aKOHY. 3BayKarouu
Ha BHKJIaJIeHE, TPOTIOHOBaHy penakiiro 4. 3 ct. 216 KIIK Ykpainu B ipomy
MPOEKTI 3aKOHY YKpaiHU MOxHA OYJ10 O BUKIACTH TAKUM YHHOM:

«3. [erextuBu opraHiB bropo exoHoMiuHOi Oe3neku YkpaiHu
3MIHCHIOIOTh JOCYAOBE PO3CITiTyBaHHS KPUMIHAIBLHUX IPABOIOPYIICHb,
nepenGauennx crarramu 199, 204, 205, 206, 212, 212%, 218, 219, 220,
2207, 222, 2221, 2222, 223, 223% 224, 229, 231, 232, 232', 232?233, y
pasi  AKWoO po3ciiOy8aHHs MAKUX KPUMIHANbHUX NPABONOPYUIEHb He
gioHeceno 0o nidcrnionocmi  [lepocaenoeo 6iopo  poscrioyéanb abo
Hayionanvrnozo anmuxopynyitinoeo oiopo Yxpainu.

HerextuBu opraniB biopo exoHoMmiuHOi Oe3neku YkpaiHu
3IIMCHIOIOTh JOCYZIOBE pO3CIiNyBaHHS KPUMIHAIBHUX HPaBONOPYIICHB,
repen0aYeHUX CTaTTSIMH 206 210, 211 KpuMiHanpHOTO KOJIeKCcy YKpaiHH,
y pa3i SKIIO PO3CITiTyBaHHSA TaKWX KPHMiHATBHUX MPaBOIOPYIICHb HE
BiIHECEHO [0 MIiACHigHOCTI Jepoicasnoco Oilopo poscridysanb abo
Hayionanvruoeo anmuxopynyitinozo 6ropo Ykpainu.

Skmo mix dYac pO3CHiAyBaHHS  3a3HAYCHHX  KPUMIHAIBHUX
MIPaBOIOPYILEHb BCTAHOBJICHI KPUMIHAJIBHI TPaBONOPYIICHHS, epeadaueHi
crartssmu 192, 200, 216, 358, 366 KpumiHaipHOTO KOJCKCY YKpaiHw,
BUHHEHI 0CO0O0I0, CTOCOBHO SIKOi 3IMCHIOETHCS ITOCYAOBE PO3CHiTyBaHHS,
abo iHIDIOK 0CO00I0, SKIIO BOHU TIIOB’S3aHI 3  KPUMiHAJTBHUMHU
MPAaBONOPYIICHHSAMH, BYMHEHHMH OCO0O0, MIOAO SKOi 3MiHCHIOETHCS
JOCYIOBE  PO3CIHiOyBaHHS, TaKi IPABOMOPYIIEHHS  PO3CIIIYOTHCS
JeTeKTUBAaMU OpraHiB bropo ekoHOMIUHOT Oe3nekn YKpaiHu, kpiv 6unadxis,
KOAU Yi KPUMIHANbHI NPABONOPYULeHH S 8IOHECEHO 32I0H0 3 YI€lo cmammeio
00 niocrionocmi Jlepaicagrnoeo 610po po3ciioysans. ».

VY cBoto uepry i 4. 4 cr. 216 KIIK Ykpainu, B sikiii 6e3n0cepeHbo
3a3HaueHO MpO MiJCIHIAHICTE opraHiB Jlep>kaBHOTO OOPO PO3CIiAyBaHb,
TaKOX TOTPeOy€e YJIOCKOHAJIEHHS Ta B OCTaTOYHOMY BapiaHTi morjia 0
OTPUMATH TaKy PEIAKIIIIO:

«. Crnigui opraHiB /lepoicasnozo OFOPO PO3CIINYBAaHb 3MIHCHIOIOTH
JOCYZIOBE PO3CIITYBAHHS KDUMIHATbHUX NPABONODYULEHb, BUNHCHUX:

1) IIpesunmeHToM VYKpaiHW, T[TOBHOBXEHHS SKOTO MPHUIHHECHO,
IIpem’ep-minictpom VYkpainu, uneHoMm KaGinety MinicTpiB Ykpainu,
MePIIMM 3aCTYITHUKOM Ta 3aCTYIIHUKOM MiHICTpa, /0106010 ma YIIEHOM
HamionaneHoi panu Ykpainu 3 nuTaHb TeneOadeHHs 1 pagiOMOBIECHHS,
T'onosoto ma OeparcasHum ynosrHogaxceHumM AHTUMOHOIIOIBHOTO KOMITETY
VYxpainu, ['onoBoro JlepkaBHOTO KOMITEeTY TeiaeOav4eHHs i paJiOMOBICHHS
VYkpainu, tioco nepuium sacmynnukom ma 3acmynuuxkom, I'onosoro @oHny
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JIEp)KaBHOIO MakiHa YKpalHy, MOro MepIIUM 3acTYIIHUKOM Ta 3aCTYIIHUKOM,
Tonosoro ma unenoMm Llenmpanvuoi eubopuoi xomicii, I'onoeoro ma urenom
Paxyuxoeoi nanamu, T'onooro HarionanpHoro Oanky Ykpainu, #Horo
MEPIINUM 3aCTYIIHHKOM Ta 3aCTYIIHUKOM, 0c00010, nocada Kol HANexicumo
00 nocaou 0epicasHoil cavocou kameopii « Ay,

2) HapOIHHWM AENYTATOM YKpaiHu, YNoBHOBaxeHHM BepxosHoi Pammn
VYkpainu 3 MpaB JOAUHHU, HOCAO0B0I0 0CODOIO MICUEB020 CAMOBPSOYBAHHS,
nocady sKoi 8i0HeceHo 0o nepuioi ma opyaoi kamezopiii nocao,

3) kepiBHUKOM  MOCTIHHO  AiI0YOrO  JOMOMIXKHOTO  Oprasy,
yrBopeHoro IIpesumenTtoM YkpaiHu, Ta HOro 3acTymHHKamu, [IoCTIHHUM
IIpencrasaukom Ilpesunenra Ykpainu B ABroHoMHi#l Pecriyonini Kpum ta
WOro 3acTYIMHMKAMHK, DPAJIHMKOM, IIOMIYHMKOM a00 VIOBHOBaXXCHUM
[Ipesunenra Ykpaiau, paonuxom abo nomiynuxom Ionosu Bepxosnoi Paou
Yipainu, Ilpem’ep-minicmpa Ykpainu, TOJOBOIO o0b6nachoi nepKaBHOL
aZIMiHICTpaIlii, HOro MepIIuM 3acTYITHAKOM Ta 3aCTYITHUKOM;

4) cyooero, cyodero Koncmumyyitinoco cyoy Ykpainu, I'onogoio ta
HOro 3acTyIHHMKOM, WICHOM Ta iHCIeKTopoMm Buimoi pagu mpaBocyns,
YJIEHOM Ta iHCIEKTOpoM Bumoi xBamidikaniiiHol koMicil cyaaiB YKpainu;

5) mpokypopoM  abo  mpauiéHukom ~ OPradiB  IIPOKYPaTypH,
JIMpeKTOPOM, 11020 nepuium 3aCMynHUKOM, 3aCTYIIHUKOM Ta NPAUI6HUKOM
HarmionanpHOro  aHTHKODVIILIHHOIO  Oropo  YKpalHU,  nDAUiéHUKOM
(CniePOOIMHUKOM) NDABOOXODOHHO20, DO36I0VEANbHO20 op2any, I 0106010,
1020 3acmynHuKom ma npauienuxkom Hayionanernozo azenmemea 3 numams
3anobizanns kopynyii, CexkperapeM Paau HarioHaabpHOT 6e3meKkd 1 000pOHU
Vkpainu, HOro nepmuM 3acTYIHUKOM Ta 3acTYIIHUKOM, 6IliCbKOBOIO
CcyoHch06010 0C0O0I0 CIMAPUIO20 MA U020 OPIYEPCLKO20 CKAAJY),

6) TpPOTH BCTAHOBJCHOIO TMOPSAKY HECCHHS BIMCHKOBOI CITY)KOM

(BificCbKOBI ~ KpPHMIHQJIbHI ~ TPABOIOPYIIEHHS),  KpPIM  KPUMiHAJIBHUX
MPaBOMOPYIICHb, IiependavyeHnK CTaTrero 422 KpuMmiHAIBHOTO KOHEKCY
VYkpainu.

AKwo V  KDUMIHAILHOMY — HPOBAOJICEHHI w000  KDUMIHATIBHO20
NpPasonopyuients, 00cy008e DO3CHIOVBAHHA K020 pO3noYame  CioyumMu
opeanie lepoicagnozo 6Ow0po  posciidysanb, 0yoe GUABIEHO KPUMIHATIbHE
npagonopyuieHns, gionecene 0o niocnionocmi Hayionanvnoeo
anmuxopynyiuno2o 61po Yxpainu 32ion0 3 4acmunoro n’smoio yici cmammi
abo iHwWo20 opeaHy 00CcY008020 DO3CAIOVGAHHA, MO make 00cydose
PO3CHidy8ants npoooexcye 30icCHI08amucs criovumu Jlepoicasnozo 610po
PO3CTIOYBAHb.».

KpiM 11p0T0, JOIUIBHO VTOYHUTH W TOJIOKEHHS MPO MiJCIiTHICTH
HaunionansHoro anTukopymnuiiiHoro 61opo Ykpainu, 3a3Ha4MBIIN y 1. 2 4. 5
cr. 216 KIIK Vkpaium, mo «po3Mip mpeaMeTra KpUMiHAJIBHOTO
MIPaBOIOPYILEHHs 200 3aBIaHOT HUM IIKOJIN» MA€E «8 1 simb Mucsiy i 6invuie
pasziey (y YMHHIA peJakiii — «B IT'SITCOT 1 OUITbIIE pa3iBy») MEpeBUILYyBATH
pO3Mip MPOKXUTKOBOTO MIHIMYMY JJIsI TIparie31aTHUX OCi0, BCTAHOBIIEHOTO
3aKOHOM Ha 4Yac BYMHEHHS KPUMiHAJIBHOTO NPAaBOINOPYIICHHA. Taki 3MiHK
OynyTh JaBaTH MOXJIMBICTH Jlep>kaBHOMY OIOpPO pO3CIigyBaHb OLIbII
e(eKTUBHO  peali3oByBaTH CBOI  3aBJaHHS  IOJIO  PO3CIiyBaHHI
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KPUMiHaJIbHUX [IPABONOPYIIEHb (30KpeMa, KOPYNLIHHKUX), OCKIIBKA 3HA4YHa
iX KiJIBKICTh Jy’K€ 4acTO IEpEBHUIYye BCTAHOBIICHHWI 3aKOHOJABIIEM IOPIr
3aBJaHOI MIKOAW (PO3MIpY IpeaMeTa KPUMIHAIBHOTO HPaBOIOPYLICHHS) y
4YHHHIN pepakmii m. 2 4. 5 ct. 216 KIIK Ykpainu.

3BiCHO, IO BHCIOBJICHI TMPOIMO3HIli MOTPEOYIOTh BiATOBIIHUX
apryMeHTIiB, PO3PaxXyHKIB i IOSICHEHB, IKi MOXYTh OyTH HaBEICHI Yy Tporieci
«KOMITETCBKHX»  CIIyXaHb, HAayKOBHX JHCKYCiii Ta  IPHIIOZHOTO
00TOBOpEHHs, OJHAK 3aBHaHHS Ili€l MyOIiKalii — OKPEeCIUTH KOHIEIIIII0
OUiKyBaHMX 3MIH JI0 3aKOHOJAaBCTBA Ta CIPHATH BHPOOJIEHHIO
ONITHMAJIEHOTO CIIEHAPil0 HOPMOTBOPUYOCTI y MailOyTHEOMY.

Cnucok gukopucmanux odicepe

1. TIpo epxkaBHe OrOpO po3ChiAyBaHb: 3aKOH YKpalHH BilI
12 mucromama 2015 poxy Ne 794-VIII (y pemakuii Bix 01 cigrs 2021 poky).
URL.: https://zakon.rada.gov.ua/laws/show/794-19#Text.

2. KpumiHansHUI TponiecyatbHAN KOAeKe YKpaiHu: 3akoH YKpaiHu
Bim 13 xBiTHI 2012 poky Ne 4651-1IV (y pemakmii Bim 17 OepesHs
2021 poxy). URL.: https://zakon.rada.gov.ua/laws/show/4651-17#Text.

3. IIpo BHeceHHS 3MiH /0 aJMIHICTPaTHBHOTO Ta KPHUMiHAJIBHOTO
3aKOHOJIABCTBA II0JI0 3alpoBaDKEHHS JisUIbHOCTI bBropo ekoHomiyHOT
Oesnekn Ykpainu: mpoekt 3akoHy Ykpainu Big 25 cepnus 2020 poky
Ne 3959-1. URL.: http://wl.cl.rada.gov.ua/pls/zweb2/webproc4 _1?
pf3511=69708.

Camooin Apmem Bonooumupoeuu,
3aBiqyBad Kadeapu KpAUMiHATICTHKA

Ta cyqoBoi MeauiuHu HamioHanbHoT akagemii
BHYTPIIIHIX CIIPaB, KAHAUIAT IOPUIUUHUX
HayK, JOICHT

KPUMIHAJIICTUYHE 3ABE3INNEYEHHS ITPOBEJIEHHA
NPOHECYAJIBHUX JIIM 1O BHECEHHA BIZIOMOCTEU
J0 €PAP 1JIA 3> ACYBAHHA OBCTABUH BUMHEHHA
KPUMIHAJIBHOI'O MPOCTYIIKY

Y koHTekcTi cydacHOI TpaHcopmalii mporecyansHoi (opMu
pO3CIigyBaHHS KPUMIHAJbHUX IPABONOPYIIEHb, OJHUM 13 Cy4acHHX
HAmpsIMiB PO3BUTKY TeOPil KPUMIHATICTUKH € MUTAHHS KPUMIHATICTHYHOTO
3a0e3neueHHsT PO3CIiAyBaHHS KPUMIHAIBHUX TPOCTYNKIB. 3a3HauyeHe
NUTaHHS HaOyBa€ OCOOJIMBOI aKTyalbHOCTI 3 OISy Ha 3aKOHOJAaBYi
KOHCTPYKIIi, SKi BHUKIAJCHI y MOJOXEHHAX YHHHOro KpumiHagpHOTO
npouecyalibHoro kojekcy Ykpainu [1] (mami — KIIK) Ta perinameHnTryorth
0COOMUBOCTI 30MpaHHs ):[OKa3iB 10 BHECEHHS BimomocTel 10 €IUHOrO
peecTpy JI0CyN0BHX poscmigyBanp (mami — €PJ/IP), a Takox B Mexax
BIIOMYOr0  HOPMATHBHO-TIPABOBOIO PETYJIIOBAHHS OpraHisaiii poborn
MiIPO3ALTIB Mi3HAHHS 3a (DaKTaMU pearyBaHHs Ha 3asBU Ta IOBIIOMIICHHS
PO KPUMiHAJIBHI IPABOMIOPYIIICHHS.

[TopiBHSHO i3 MOYATKOBHM €TallOM pO3CIHITyBaHHSA 3J0YHMHIB 10
BHeceHHs1 Bimomocteit 1o €PJIP, okpiM mpoBeneHHS OTIISALY MICIs TMOIii,
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Ji3HaBa4, BIAMOBIAHO A0 moJjioxkenb 4. 3 cr. 214 KIIK, mns 3’scyBaHHs
0oOCTaBMH BYHMHEHHS KPHMIHAaJbHOTO IIPOCTYIIKY, MOXe: BifgiOpaTu
TOSICHEHHI; 3a0€3MCYNTH [POBEICHHS MEIUYHOIO OCBiLYBAaHHS; OTPUMATH
BHCHOBOK CIICllialicTa 1 3HATH IOKA3aHHA TCXHIYHMX NPHIAliB Ta
TEeXHIYHHUX 3ac00iB, 0 MaloTh QYHKIIT GOTO- 1 KIHO3HOMKH, Bifeo3amnucy,
9n 3ac00iB POTO- 1 KIHO3HOMKH, Bi/ICO3aNNCY; BIUIYIUTH 3HAPSAIIS i 3ac00U
BYMHCHHS KPHUMIHAIBHOTO TIPOCTYIKY, pedi 1 IOKYMEHTH, IO €
6e3mocepeiHIiM MPEIMETOM KPUMIHATBHOTO MPOCTYIKY, a00 sIKi BHSABICHI
i 9ac 3aTpUMaHHS 0coOM, ocobucToro ormaay ado ormsay peueit. [Ipo
3a3HauCHi NpoLECyalbHI JKepella JOKa3iB BEIETbCS MOBa TaKOX H y
cr. 298" KIIK, mpu upoMy BOHH HE MOXYTh OyTH BHKOPHCTAHI Y
KpUMiHaJIbHOMY NPOBa/PKEHHI LIOAO 3J0YMHY, OKpIM SK Ha IifAcTaBi
YXBaJIM CITITIOTO CYALI, SIKa TOCTAHOBISETHCS 32 KJIOTIOTAHHAM IIPOKYpOpa.

Ha mepmmii mormsin, HiOUTO TpoOIeMHU HE iCHYE, ¥ pO3CIiTyBaHHI
MEHIII CYCHIIFHO HeOe3NeYHWX KPUMIHANBHHUX MPOCTYIKIB IIHCHO Mae
BimOyBaTHCh 32 OUTBII IIBHAKOIO  TPOLEAYPOI  MOPIBHIHO i3
PO3CIiAyBaHHIM 3JI0YMHIB, MIOA0 SKHX IMEPETIK MPOIECYATbHUX KEPel
JIOKa3iB HaBeleHO 3aKkoHoAaBLeM y 4. 2 cT. 84 KIIK. Bognouac, npakruka
mpoIecyanbHOi JisTbHOCTI Ji3HaBaviB HarioHaneHol mominii Ykpainu
CBITYHTH npo HEO/IHO3HAYHICTh pOSyMiHHﬂ nonoxens KIIK y mpomy
HAIPAMi Ha BIZOMYOMY PiBHI y PO3Pi3i OKPEMHX MPAKTHIHHX MiAPO3ILTIB
JU3HAHHS, @ TAKOXK TIPOKYPOPCHKOI Ta CyIOBOI MPOLECYaIbHOT AIsIIBHOCTI.

Iopsin i3 cyro KpUMIHAIBHUMH TNPOLECYaJbHHMH 3aKOHOJABINMHU
acriekTamMy, y  TmpoOneMaTHili — KPUMIHATICTUYHOTO  3a0e3nedeHHs
PO3CIiAyBaHHs KPUMIHAIBHUX MPOCTYNKIB Ta MPOLECYabHOI JisUTBHOCTI
z[i3HaBaqa 0 BHECEHHS BinOMOCTeﬁ bi(o) €PZIP Ha Hall MHOMISAM, AOLIILHO
TIO/IUISITH HA JIEKUIbKa HAMpPSMIB SIK: TEXHIKO- KpI/IMlHaJ'IICTI/I‘IHI/II/I (Hanpukmna,
070 €(eKTUBHOCTI Ta PEalbHOI NPAKTHYHOI MOXKJIMBOCTI 3aCTOCYBaHHS
3ac00iB KPUMIHANICTHYHOI TEXHIKM M 4Yac 3HATTSA IIOKa3aHb TEXHIYHHUX
MpUIIAIIB Ta TEXHIYHUX 3ac00iB, IO MarOTh (PYHKIII (OTO- 1 KIHO3HOMKH,
BiZleo3ammcy, 4M 3aco0iB (OoTO- 1 KIHO3HOMKH, BIIEO3aIUCy); TAKTHKO-
KPUMIHATICTHIHUH (HANPHKIIAA, IOJ0 MPOBEJICHHS OKPEMHUX NMPOLECYaIbHHUX
Nl sK BigiOpaHHS TOSICHEHHsS a00 K BHUKOPHCTAHHS CICI[ialbHUX 3HAHb Y
(bopMi BHCHOBKa cneuianiCTa TPOBEJICHHS  MEJMYHOTO  OCBIIyBAHH);
OpraHisallifHui, y pO3yMiHHi KPUMIHATICTHYHOT METOIMKH PO3CIIiyBaHHs
(HanpuKiaj, OO OpraHisalii Ta IUIAHYBAHHS HA IOYaTKOBOMY eTari
PO3CIIilyBaHHs KOHKPETHOIO KPUMIHAILHOIO IIPOCTYIIKY).

3ayBaxumo, o came OKpeMi HOPMATHBHO-T[PABOBI
HEY3TrOJKEHOCTI, a MOJIEKY/M 1 MPOTaINHH YCKJIIaHIOIOTh SIKICHY PO3pOOKY
KPUMIHAQJIICTUYHOTO  3a0e3NedeHHs  pO3CHiJyBaHHA  KPUMIHAJIBHHUX
MIPOCTYIIKIB Ta NPHU3BOAATH 110 HEOJHO3HAYHOCTI BHPILICHHS MPAaKTHUHHX
npoOiieM y boMy Hanpsimi. Hanpukiaz, 3a HallMMU TaHUMH Y TIepeBaXKHIH
6ipIocTi 0c06a, y K01 BifiOpaHo MOSCHEHHS IO BHECEHHS BiJOMOCTEH 10
€P/IP, y momanpIIOMy MAOTHTYETHCS Yy SKOCTI KOHKPETHOTO YYacCHHKA
KPUMIHAJBHOTO TPOBAPKEHHS (IIOTEPIIJIOro, CBiZIKa, IIiJO3PIOBAHOTO), a
caMe JK paHille OTpUMaHe TIIOSICHEHHS He Hal0yBa€ CcaMOCTIHHOTO
MIPOLIECYAJILHOTO JpKepelia TOKa3iB MiJl 4ac po3CIIiayBaHHS KPUMiHAJIBHOTO
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npocTynky. Taka TeHIEHINS € AINCHO OOIPYHTOBAHOIO 3 OINIAAY Ha HE
BHU3HAYCHICTh MPOIECYaTbHOI (JOPMHU CAMOTO TOSICHEHHS Y IMOJIOKCHHSIX
KIIK, amke: mig yac BigiOpaHHsS MOSCHCHHS B OCOOM HEMA€E KOIHHUX
NpoLeCyaJIbHUX TpaB (OKpiM, BU3HaueHHX cT. 63 KoHctuTynii Ykpainu) ta
BIINOBITHUX OOOB’SA3KiB; HE BPETYNbOBAHO MOXKIHMBICTE 3aCTOCYBAaHHS
TEeXHIYHUX 3ac00iB (HANPHKIIAA, 3aCTOCYBaHHSA 3BYKO- Ta BiJ€O3aImCy);
iMIEpaTHBHO HEBH3HAYCHO KOJO YYACHHKIB y TPUCYTHOCTI, SKHX TaKe
MOSICHEHHSI BiIOMpaeThca (HANPUKIIA, SKIO TOSICHEHHS BiIOWpaeThCs Y
HEMOBHOJITHROI a00 MaJIOJNITHROI OCOOM 3a JIOTIKOIO IHIIUX IOJIOKEHB
KIIK, maB 61 OyTH IPUCYTHIN 3aKOHHMI IPEACTABHUK; YV Pa3l HEOOX1AHOCTI
MepeKaaay IOSCHEHb — OOOB’S3KOBO 3alydaeThCs IIepeKiajad (xoda
(bparmenTapHO Taka MOXKJIMBICTH nependavaetses (4. 1 cr. 68 KIIK) ta in.).
He BusHayaeTrbcs Tako)K I TPHUBAIICTh BIMIOPAHHS IOSICHEHHS SIK
caMOCTIHHOI mponecvaiapHol mil. JomiasHuM Oyiio 0 1 HagaTH MOKJIMBICTH
0co0l v sSKOi BiOMPAEThCSA TOSCHEHHS KODHCTYBATHCA 3a OakaHHSIM
IIPaBOBOIO JIOIIOMOror0 aaBokara. dopma > caMOro IMOSCHEHHS TaKOX
3QIMIIAETECS  HEBU3HAYEHOIO, TOMY BBa)XXKa€EMO BECTH MOBY  IIPO
IOSICHEHHS», SKII0 0co0a HOro IHIlE BIACHOPYYHO, a IIPOTOKOII
MOSCHEHHs, SKIIO HOro CKiIazac [i3HaBay. BpaxOBYIOYM BUKIIAJIEHE,
BUHUKA€ T[IMTAaHHS IOAO JOLIJABHOCTI ICHYBAaHHS IOSACHEHHS K
CaMOCTIHHOT'O IIPOIIECYAJIBLHOIO JKEPEIa T0Ka3iB 10 BHECEHHS BIIOMOCTEMN
mo €PJIP, Tomy Ha mpakTtuii abo >k oco0a IOMHUTYETHCS Oe3 BiIOMpPaHHS
MOSICHEHHsI, a00 X O0O0OB’A3KOBO IOIMTYETHCS MICIAS HOro BimiOpaHHS.
IlepepaxoBani 0OCTaBHHM MarOTh OYTH BpaxoBaHI y KPHUMIHAJICTHYHHX
PEKOMEHALISNX INOJ0 TAKTUKH BigiOpaHHS MOSCHEHHS Ha IMOYaTKOBOMY
eTarll Po3CIIiYBaHHSI KDUMIHAIBHUX MPOCTYIIKIB.

Amnanoriuga cuTyauis BUHMKAE W OO IHIIMX MPOLECYAIbHUX
JOKepell JO0Ka3iB y KPUMIHAJIBHUX IIPOBADKEHHAX [P0 KPUMIHAIBHI
NPOCTYIIKK 10 BHeceHHs Bigomocteir mo E€PJIP. Hanpukimam, micis
MPOBEAEHH MEIUYHOTO OCBIYBaHHS SIK IIPABUJIO IPU3HAYAECTLCSA CYIOBO-
MeIUYHA EKCIIEPTH3a, X0Ya BHUXOISIYH 31 IOJIOKeHb npodinsHOI cr. 241
KIIK, ocBimyBaHHS NPOBOAUTHCS 3 METOI0 BHBIEHHA Ha Tl
MMZI03DIOBAHOrO, CBIJIKA YW IIOTEPIUIOr0  CHiAiB  KPUMIHAIBHOIO
MIPaBONOPYIIEHHA a00 0COOIMBUX MPUKMET, SKIIO I [[LOIO HE IOTPIOHO
MIPOBOJMTH CYAOBO-MEIUYHY EKCIIEPTHU3Y, a IIPOLECYaILHOI IIiICTaBOX
Takol Ail € mocTaHOBa MPOKYpPOopa. BUCHOBOK crieLiaiicTa Ha MPaKTULI K
JDKEpEIIo JOKa3iB 10 BHeCceHHs Bigomoctel 1o €PJIP He BUKOPUCTOBYETHCH,
3 IJACTaB MOro HEBHU3HAYE€HOCTI Ta OOIPYHTOBAaHOI JIOLIBHOCTI
NIPOBEAEHHS [TOBHOLIHHOTO JOCIIHKEHHSA V GOPMI €EKCIIEPTU3H, IO Y CBOIO
4Yepry € MiICTaBOI0 UL MPOJOBXKEHHS MNPOBEICHHS Mi3HAHHS y MeEXax
CTPOKIB IIPOBEIICHHS EKCIICPTU3H.

3HATTS IOKa3aHh TEXHIYHMX NDHIAMIB 1 TEXHIYHHUX 3aC00iB. IO
MaoTh GOVHKIIT (hoTo- 1 KIHO3HOMKH. Bimeo3almmmcy. 4l 3acobiB (hoTo- 1
KIHO3HOMKH, BIIEO3AIHACY 33 CBOECI0 TEXHIKO-KDHUMIHAIICTUYHOIO CVTTIO €
(haKTUYHO THUMYACOBHUM JIOCTYIIOM JIO peded Ta JOKYMEHTIB, 3a
BUKJIFOYEHHSIM TOrO, 110 OCTaHHIN € 3aX010M 3a0e31eYeHHs] KDUMIHAJILHOTO
MPOBA/DKCHHS U TPOBOJUTHCS BHKIIOYHO HA IMIACTaBI yYXBalH CIiTYOTO
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cyaui. 3anporoHOBaHA 3aKOHOJABLEM Taka (hopMa IPOLECYAIHLHOTO
JoKepella JIOKa3iB Ha MPAaKTULl (haKTUYHO TEPETBODIOETHCS V TaK 3BaHY
«I00POBUIBHY BUIAUy» IIEBHUX EJIEKTPOHHUX BiIOMOCTEH BiIOODaKECHHX
Ha BIANMOBITHOMY HocieBi iHbopManii abo >k 0Oe3nocepenHbO CaMHX
TeXHIYHUX NDWIANIB i TEXHIYHUX 3aco0iB. mo MawoTh GVHKLII doTto- i
KiHO3HOMKH, BiZI€03amucy. 9M 3aco0iB (hoTo- i KIHO3HOMKH. BiICO3aIHCY.
3a3HauMMoO. IO TaKa Misf MOKE MAaTH BHUKIIOYHO NOODOBITBHUM XapakKTep
BITHOCHO BJIACHHMKA TEXHIYHMX NPMJIALIB 1 TEXHIYHUX 3aCO0IB Ta HE MOXKE
Oyrn TpoBeneHa MNPUMYCOBO. bBe3CyMHIBHO, Yy IIbOMY KOHTEKCTI
NOTPpeOyIOTh HATaJIbHOrO BPETY/IIOBAHHS [UTAHHS 00 NPABOBUX Mi/ICTAB
Ta Pe3ylbTATiB OTPUMAHHA JIOKA3iB y LMX BHIAAKaX sK Oe3nocepeiHbol
¢dopmu BHKOPHCTAHHS CHeLiaIbHUX 3HaHb MiJ 4Yac poOOTH Ciix4o-
OTepaTHBHOI IPyNMHM Ha Micli MOAii, Ha IO MM BXE€ 3BEPTAIH YBary y
nornepenHix cBoix myOmikarisx [3, c. 387].

IcaHytoTh # KpHUMiHaANICTHYHI TpoblemMu opradizamii poboth
ni3HaBada Ha MICII MOMIl y CKJIaJi CJiq90-0ONepaTHBHOI ITPYIH, OCOOIHBO Y
TUX BHIAJKaxX KOJIM NEpIIOYEpProBe pearyBaHHS NPOBOIWIOCH B YMOBax
HEBM3HAYEHOCTI IMEpPBHHHOI mnpaBoBoi KBamidikamii KpUMiHAJIBHOTO
MPaBOIOPYILEHHS.

Cama X MeTOAWKA pO3CIiIyBaHHS KPUMIHAJIBHUX IPOCTYIIKIB
MoYMHAe Juie (GpopMyBaTHCS, MTOCTYIIOBO BHOKPEMIIIOIOUNCH 13 METOIUKH
po3CIigyBaHHA 3JI0YHHIB BiAMOBIMHOI KaTeropii Ta BOWparoun y cebe
cnenuiky TOJIO)KEHb OpraHi3amii Ta TUIAaHYBaHHS PO3CIiTyBaHHS,
OCOONMBOCTEH MPOBEACHHS OKPEMHX CIIiTIuX (PO3MIYKOBHX) Ta IHIIHX
MPOLIECYANIHUX [Iiif, OCOOJIMBO THX, IPOBEICHHS SIKHMX MOXJIHBE JI0
BHECEHHs BigomocTteit 1o €PJIP.

3Bakalo4yM Ha Te, IO OJHUM 13 €JEMEHTIB MpeaMery
KPUMIHAJIICTUKH € Po3po0Ka HayKOBO OOIPYHTOBAaHMUX METOJIB, MPUHOMIB,
croco0iB, peKOMEHIamid 3  METOK  ONTHMi3alii pOSCJ‘IiZ[yBaHHH
KpHMIHaIBHUX NPABONOPYIICHD [2, ¢. 32], a q)opMyBaHH;{ caMoi METOJUKH
Bil0yBA€TECsL HA OCHOBI aHAI3y JOCBily CIIN4Oi, €KCIEPTHOI Ta CyLOBOL
NpaKkTUKK [2, ¢. 567], muTaHHs TEXHIKO- KpI/IMlHaHICTI/I‘{HOFO TaKTHUKO-
KPUMIHAICTHYHOTO ~ Ta  METOAMKO-KPHMIHAICTHYHOTO  3a0e3leyeHHs
po3cn1,uyBaHH;1 KPHMIHAIBHUX NPOCTYIKIB 1€ JOCHTb TPHBAIMIL Yac y
TeOpii KpI/IMlHaHICTI/IKI/I Oyzne 3aluIIaTHCh BIAKPUTHUM, a HAYKOBI
JOCITIDKeHHS y LiHl cepi He BTpaYaTUMYTh CBOET aKTYaJIbHOCTI.
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Tonuiit Bacunov Bacunvosuu,

npodecop kadbeapu KpUMIHAIBLHOTO IIpaBa
Ta KPUMIHOJIOTIT YHIBEPCUTETY AEPKABHOT
(ickanbHOI ciry>x01 Y KpaiHu, JOKTOp
IOPUINYHUX HaYK, podecop

CTPOKM IO30BHOI JABHOCTI SIK YMOBA 3BIVIbHEHHS
BIJJ KPUMIHAJIBHOI BIZAIIOBIJAJIBHOCTI

VY  3araJbHONPUHHATOMY pO3yMiHHI MaBHICTh NPHUTSITHEHHA [0
KpUMIHAJIBHOT  BIJIOBIJANBHOCTI — [ 3aKiHYCHHS BKa3aHUX y
KPUMiHaJbHOMY 3aKOHI CTpPOKIB IICJIsS BYMHEHHS KPHUMiHAJIBHOTO
MIPaBOIIOPYILEHHS, BHACIIZOK YOro 0co0a, o HOro BUMHMIIA, 3BITBHSAETHCS
BiJl KPUMIHAJILHOT BiJITIOBIIaIbHOCTI.

3araoM 3aKOHOM THepen0aueHo [Ba BHUAM CTPOKIB  JABHOCTI:
TU(epeHIIHOBaHNH, TPUBANICTh SIKOTO 3AJICKUTh BI TSHKKOCTI BYMHEHOTO
KPUMIHAIGHOTO IIPaBOIOPYIICHHS; 3aralbHUA Il BCIX KPUMiHAJIBHHX
MIPABOMOPYIIECHb Ta CTPOK JJISI OCi0, SIKi TIEpEXOBYIOTHCS Bifl CIIICTBA UM CYAY.
TpuBasyicTh CTPOKIB JaBHOCTI 32 YMHHHM KpPHUMIiHAJIBHHM 3aKOHOZABCTBOM
3aIOKHUTh Bifl Kiacu(ikalii KpUMiHAJbHHX IPABONOpPYLICHb, MependadeHnx
crarrero 12 KpumiHansHOro Kozekcy Ykpainu [1].

3 HBOro MPHUBONY, TAKOK BUCIOBUB BepxoBuuii Cyx, M0 3BiIbHEHHS
oco0OW BiJ KpUMIHAIBHOI BIIIOBITAIBLHOCTI € OOOB'SA3KOM Cymy y pasi
HacTaHHS o0ctaBuH, nepemdadeHux 4. 1 cr. 49 KK Vkpainm Ta 3a
HasiBHOCTI 3TOJHM MiJ03PIOBAHOTO, OOBHMHYBA4YECHOTO, 3acCy/DKEHOTO Ha
3BUTFHEHHS Ha IMiJICTaBi CIUTUBY CTPOKIB TaBHOCTI.

BinnosigHo 1o nonoxens KITK Ykpainu, KMo i 9ac 3iHCHeHHS
CYJIOBOTO IIPOBAKEHHSI 32 OOBHHYBaJIbHUM aKTOM CTOPOHA KPUMIHAIBHOTO
NPOBA/PKEHHSI 3BEPTAETBCSA IO CYAYy 3 KIONOTAHHSIM NPO 3BiIIbHEHHS
OOBMHYBAa4YeHOTO BiJI KPHUMIHAJIBHOI BIAMOBIJAIBHOCTI Yy 3B'S3KYy i3
3aKIHYEHHSM CTPOKIB JABHOCTI, CyJ Ma€ HEBIAKIAIHO PO3MITHYTH TaKe
KJIONOTAaHHS Ta, y BHUIAJKY BCTaHOBJECHHS mependadeHnx y cr. 49
KK Ykpaiau migcraB i BIACYTHOCTI 3allepedeHb 3 OOKY OOBHHYBa4€HOTO,
3aKpUTH KpUMiHAITBHE TPOBAKCHHS, 3BIIBHUBIIHN 0CO0Y BiJ KpUMiHATHHOT
BIIMOBiAJILHOCTI. BiAnoBijHe pilleHHs CyIoM NpuiiMaeTbest y (opmi
yxBanu [ 2].

Sk OGauMMo, NABHICTH ICHYE y pI3HHX rajy3sx IpaBa, TOOTO Mae
MDKrajgy3eBuid Xapaktep. Y UMBUIBHOMY IIpaBi JaBHICTb PO3YyMIIOTh SK
CILIMB BU3HAYCHOTO CTPOKY 3 JOJCPIKAHHSIM YMOB, BCTAHOBIICHHX 3aKOHOM,
SKHH Ma€ HaCIiAKOM HAOyTTs, 3MiHy ab0 NPUIIMHCHHS LMBUIBHHUX PaB Ta
000B’s13KiB. Y KPHMiHAIBHOMY IPaBi JIaBHICTb 3BUILHSE 3aCY/UKCHOIO Bil
KpUMiHaJIbHO! BIAMOBIZAIBHOCTI Ta BiJX BiAOyBaHHA IMoKapaHHS. Takum
YMHOM, 0co0a, sKa  OCTyHnWwiIachb Ta  BYMHWIA  KpUMIHAJIbHE
IIPAaBONOPYIIEHHS, OTPIMY€E MOKIIMBICTh Ha BUTIPABIECHHS [3].

JIOWiNBHICTh 3BITBbHEHHSI BiJ KPUMIHANBHOI BiAMOBIMATBHOCTI Yy
3B’A3Ky 13 3aKiHUYEHHSIM CTPOKIB JaBHOCTI 3 TOIJISNAY KPHUMIHAJIHHOTO
MPOIIECY Ta KPUMIHANICTUKH TOSCHIOETHCS THM, IO BHACHIJIOK CBOTO
HEraTHBHOTO BIUIMBY Ha JIOKa3W TPUBAJIMH MPOMDKOK 4acy BiJi MOMEHTY
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BYMHEHHS 3JIOYMHY ICTOTHO NEPEUIKOKA€E, & IHKOJM W YHEMOXIIHBIIIOE
yCIIIIHE PO3KPUTTS Ta PO3CIiJyBaHHS KPUMIHAIBHOTO MPaBOIOPYILCHHS,
00’€KTHBHUI PO3TJIsi]l KpUMIHAIBHOI cripaBH y cyai. Bapro 3a3HaumTy, 110
iCHye KilbKa BH3HAuYCHb JABHOCTI TIPUTSATHCHHS JO KPUMiHAJIBHOT
BigNOBigaNpHOCTI: 1) IIe 3akiHYeHHS BKa3aHWX Yy KPHMiHAJIHHOMY 3aKOHI
CTPOKIB Ticis BYMHEHHS 3JI0YMHY, BHACIIIOK YOro ocoba, MO HOTo
BUYMHWJIA, 3BUTHHIETHCS B KPHMIiHANBHOI BiIMOBITAIEHOCTI; II€ MPOMIKOK
BH3HAYEHOTO 3aKOHOM CTPOKY, III0 MHHA€ 3 MOMCHTY BUMHEHHS 3JI0YUHY 1
JI0 MOMEHTY NpH3HaueHHs MokapaHH4 [4, c. 270].

V cgiii yac C. 1. 3enpn0B nHcaB, MO TPUBAIICTH CTPOKY JAaBHOCTI 3a
3arajJbHUM IPABWJIOM IIOBHHHAa OYyTH HE MEHIIOI CYyMapHOTO CTpPOKY
MOKapaHHs 3a BIJINOBIIHUKA 3JI0YMH 1 Iepen0davyeHoro 3aKOHOM CTPOKY
TOTaIIeHHs CyIUMOCTI 3a HBOTO [5, c. 61]. OmHak mesKi BUEHI BBaXKAIOTh,
10 BU3HAYUTH CTPOK JaBHOCTI (pakTHaHO HeMOoXmBo. Tak, C. B. Maiikos,
CTBEpPIUKY€E, MO «3HANTH OJHO3HAYHE BHUPINICHHA MHTAHHA TIPO PO3MIp
CTPOKY MHaBHOCTI Ta MWOro CHIBBIJHONICHHS 3 IHIINMH CTPOKAMHU
(mo30aByieHHsT BOJIi, NOTAIIEHHS CYJIMMOCTI) NPAaKTHYHO HEMOXKJIMBO, BOHO
MOBHICTIO HaJeKHUTh cdepi KpuMiHaibHOI momiTuku» [6, c. 80]. Bapto
MOTOTUTHCH 3 II€I0 TOYKOK 30Dy, II0 € HAWOUIbIIN NMPHHHATOW. OCKIIBKH
SKi O CTPOKM JIABHOCTI HE NPOIOHYBAJM BUCHi, BCE OJHO 3aKOHOJABELb
BH3HAYAE IX Ha BIACHUHN PO3CYA.

Tox, Ak 0adyuMo, NOUITHPHUM € 3BUTPHCHHS BiJl KPUMIHAJIHHOI
BINOBIJANIFHOCTI y 3B 3Ky i3 3aKiHUCHHAM CTPOKIB NABHOCTI 3 TO3MUIIl
KPUMIHAJBHOTO 3aKOHOJABCTBA 1 IIOSICHIOETHCS II€ THM, IO BHACIIIOK
CBOI'O HETaTWBHOTO BIUIMBY Ha JOKa3oBy 0a3y TPHBAIiCTh, 4acy Bij
MOMEHTY BUYMHEHHS KpPUMIHAJIGHOIO NPABONOPYIIEHHS CYTTEBO MOXeE
MEPEeIIKOJUTH YCHIIIHOMY IPOBA/UKEHHIO Ta 00 €KTHMBHOMY CYIOBOMY
PO3IIsiLy KPUMIHAIIBHUX CIIPAB.
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HAYKOBI HOBITOMJIEHHSA

Anexcanopenko Onena Bimaniiena,
HAYKOBHI1 CIIIBPOOITHUK HAYKOBO-IOCIITHOT
nabopatopii 3 TpodeM KpUMIiHATICTHYHOTO
3a0e3IeueHHs Ta CyI0BOT €KCIePTOIIOTi]

HHI Ne 2 HarmionansHo{i akajgemii BHYyTPIIIHIX
CTpaB, KaHIUIAT IOPUANIHUX HAYK, JOLCHT;
Kenynmiit Bonooumup leanosuu,
TIPOBIHNI HAYKOBHH CIiBPOOITHHUK BiILITY
opraHizauii HayKOBOi AisUIEHOCTI Ta 3aXHCTY
MpaB iHTENCKTyalIbHOI BacHoCTi HarioHanpHOT
akazieMii BHYTPIIIHIX IpaB, KAHIUAAT
IOPUAVYHUX HAyK, CTAPIIUNA HAyKOBUI
CHIBPOOITHUK

IPOBJEMM NPOBEAEHHA TOCYI0OBOI'O PO3CJILTYBAHHS
CEKCYAJIbBHOI'O HACWJIBCTBA IIOJ0 JITEHU I 3AXUCTY
ITPAB IOTEPIIJINX

3akonu eunatioeni 05 61aea cpomMaosH.
Luyepon

OcraHHIMH pOKaMH CEKCyaJbHE HACHIBCTBO IOJO AiTeH B YKpaiHi
HaOyJI0 TPHUBOXKHUX MacmITabiB. PesympraTm mOCHiIKeHb CBiqUaTh, IO
KOXKHa II'ATa JUTHHA B YKpaiHi 3a3HaBana pizHUX (GOpM CEKCyalbHOTO
HacuwibcTBa. Y moHan 80 % Takux BHUINAJKIB 3JI0YMHII OyaH 3HAHOMUMHU
st giteit moapMu, y 90 % BHUNAIKiB PO HACHWIILCTBO BIHOCHO JiTeH y
BIZIMOBIIHI OpraHu HixTo He moBimomise [1]. HaBeneHi nani cBimyaTh mpo
JIATEHTHICTh BKa3aHUX 3JIOYMHIB 1 BKpail HECHPUSTIMBE IOJOXEHHS i3
3aXMCTOM [TeH Bix HacwibcTBa. besmepeuno, Imo Takuil cTaH crpas
notpedye pearyBaHHs 3 OOKY JIepKaBH Ta CyCIIUILCTBA.

BaxnmBo, mo pgaHa mpobieMa He 3aJMIIMIAcS 11038 YBaroro
JIeprKaBH Ta CYCHUIbCTBA PO 110, 30KpeMa, CBITYNTh MKHApOHA HAyKOBO-
NpakTH4YHa  KOH(EepeHIis «AKTyaJlbHI ~ mpoOJNieMH  JI0CYIOBOTO
PO3CITiIyBaHHs Ta Cy/I0BOTO PO3IJISLY 3JI0YMHIB POTH CTATEBOI CBOOOIM Ta
CTaTeBOl HEJIOTOPKAHOCTI JITEH, LUIAXM IX BHUpILICHHs», sKa BinOynacs y
Kuesi 19 uepBHs 2020 poky. IIpore, o3HailoMieHHS 3 iCHYIOUHMH
nmyOstikanissMu 3 JaHoi mpoOeMaTHKy, y TOMY Yuci 13 30ipHUKa MaTepiaiiB
srajaHol  KoHQepeHIii, BUKINKa€ HHU3KY BAXIMBUX MUTaHb, IO
MOTPEOYIOTh TOCIIKEHb Ta SKHAHCKOPIIIOro BUPIMIEHHS.

3a pesyinbTaTaMu aHallizy 3MICTY OKpeMHX ImyOiikamiii 3 maHoi
TEMaTHKH, Y TOMY YHCIi i3 BKa3aHOTO 30ipHUKA, CKIIAJAETHCS BPAKCHHS,
0 Tepea CIiJCTBOM CTOITh 3a/Jada JOBECTH — IO HeH 3704YuH OyB
BUYMHEHHH, 10 moTepmianid (quTuHa!) nificHO 3a3Hajia BiJ HACHIbHHKA, IO
{if giticHO Oyi10 3aBAAaHO (PI3MUHMX 1 ICUXOJIOTIYHNUX CTPaXAaHb. SIK 3 I[bOTO
NIPUBOAY CIIyIIHO 3ayBaxkye B. M. I'inmbraituyk, mpu posrisial crpas, MI0
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CTOCYIOTBCSl ~ CEKCyaJlbHOTO ~ HAacWJIbCTBA  HAaJ  JUTHUHOIO,  yBara
MIPaBOOXOPOHHUX OpraHiB OLIBIIOI MIPOI0 30CEpe/KeHa Ha JIOBEACHHI
3JI04YMHY 1 TOKapaHHi. Y TOH ke 4yac 1HTepecH MOTepHiioi TUTHHH YacTo
3anumaroTees 0e3 yearu [2, c.73]. Tomi sk 3aBHaHHSAM JOCYIOBOTO
po3ciinyBaHHSA (SIK 1 KDUMIHAJIBHOTO IIPOBAKCHHS B LLIOMY) TIEDII 3a BCE
€ 3axucT ocobu (niokpecneno namu — O.A., B.JK.), cycuinpCcTBa Ta AeprkaBU
BiJ KpuMiHaIBHUX TpaBonopymeHs (cT. 2 KIIK Ykpainn).

MosxmiBo, Take MONOKEHHS CKIANOCS YePe3 HENMPABHIIBHE YSBICHHS
CIIIMKX, IX TIPOLECYAIbHUX KePIBHUKIB-TIPOKYPOPIB i CY/LB, & TAKOXK IEBHOL
KIIBKOCTI HAyKOBLIB, SIKi BBRXKAIOTb, L0 «EAMHAM JOKCPENOM JIOKas3iB IO
KPUMIHAJIPHAM TMPOBAKCHHSM JOCHTh YacTO € MOKA3aHHS MOTeprmimmx» [3,
¢. 59-60]. Tak, npU3HAYAIOTHCS EKCHIEPTH3MU IS BCTAHOBJICHHS HaiiHOCTI Ta
JOCTOBIPHOCTI TIOKa3aHb MiTeW-TIoTeprminux i maiTeii-cigkis. [IpomoHyeThcs
TIPM3HAYaTH CyIOBY ICHUXOJOTIYHY EKCIIEpPTH3Y UL BUPILICHHS ITHTaHb, SIKi
CTOCYIOTBCSI TICUXOJIOTTYHHX NEPEKUBAHb 1 CTPKIAHb, sIKi 3a3HalIa MOTEpIIiiIa
JWTHHI TiJ] 9ac Ta TMicisd BYMHEHHS BITHOCHO Hel 3JI0YMHY: 30KpeMa, Ui € JaHa
CHUTYyallisl NCUXOTPaBMYBAJILHOIO JUISi KOHKPETHOI JMTHHH, SIKIIO TaK, TO YU
3aBJiaHl IUTHHI CTpakAaHHS (MopajbHa INKOZAQ); YU BHUSBISE MOTEpIIa
JIMTHHA OyIb-sIKi TCHXOJIOTTYHI MEpEe)KMBAHHS Ta CTPaXKIAaHHS, SKIIO TakK, TO
SKUH CTYNiHb TSDKKOCTI HAsIBHMX MEPEKUBaHb Ta CTPaKAaHb, YH Mae
MOTEpIIiIa IUTHHA 3MiHH B €MOIIHOMY CTaHi, IHINBI{yaJIbHO-TICUXOJIOTIYHIAX
TpOsIBaX, SKi MEPEUIKOKAIOTh aKTHBHOMY COIAIFHOMY (PYHKIIOHYBAaHHIO ii
SIK OCOOMCTOCTI 1 BUHWMKIIM B HACIIIIOK CTATEBOTO HACWIILCTBA, Ta iH. [4, . 68—
69]. Ilpore, MM He B3HAWNDIM NPOMO3MIIN IIOAO TMPOBEACHHSI CYIOBHX
€KCIIePTHU3 CTOCOBHO CaMHX HACWIBHHUKIB 1 NeZoiIiB 3a/U1si BCTAHOBJICHHS 1X
CXUJIBHOCTI 10 BYMHCHHS TAKWX 3JI0YMHIB, iX 37[aTHOCTI [aBaTH MpaBIHBI
TIOKa3aHHs TOLIO.

CTOCOBHO  CYIOBO-TICUXOJIOTTYHOT ~EKCIIEPTH3M BBXKAEMO 32
HEoOXiJJHe 3a3HaYMTH HACTyIIHE: BpaxOBYIOUM, IO MpH 1l TPOBEJICHHI
000B’SI3KOBOIO € TIPUCYTHICTh AWTHHH, IJI KOl JaHa Jisi MOXKE CTaTH IIe
OJJHUM TICHXOTPaBMYIOUMM (akTopoM, ii NpU3HAYCHHS y JAHOMY BHUIIQJIKY
BHJIAETECS 3aiiBOI0. Jl0 TOro oK, Cepei MiACTaB NPOBEICHHS CKCICPTH3H
(cT. 242 KIIK Yxkpainu) BiICyTHI HaBeleHi BHIIE NMUTAHHS, SKi MOXYTb OyTH
BCTAHOBJICHI IHIIMM LLBIXOM, IO HE NOTpeOye 3aCTOCYBaHHs CIICLialbHIX
3HaHb. Kpim 116010, ockimbku 3rimHo KITK Ykpainu xogeH m0ka3 HE Mae
Hariepe1 BctaHoBeHOT crun (4. 2 cr. 94 KIIK), He cJ1i BaaBaTucs 10 BKa3aHOi
eKCIEPTH3H Ta HA/ITO MOKJIAJaTHCS Ha 11 BUCHOBOK JUISl BUPILIIEHHS [TUTaHb, 110
MUBTaoTs  JoKa3zyBaHHO. OCTaHHI MOXYTh OyTH OTpUMAaHi IUIIXOM
NPOBEJICHHS IHINMX CIIAYAX Ta TIPOIECYaJbHUX Jill (HOMWT, OTJIL,
nipe] sIBJICHHS 114 BITi3HaHHS, BUTpeOYBaHHS JOKYMEHTIB Ta iH.).

T'oBops4M Tpo moTepIiNNX, HE CIIif 3a0yBaTH, M0 y 3I0YMHAX IPOTH
craTteBoi CBOOOJM Ta CTAaTe€BOi HEJOTOPKAHHOCTI IiTeW 3a UM CIOBOM
croare JAITU, y sKkux, oKpiM IpoIrecyaqbHIX HpaB MOTEPIIJIOro, € i CBOT
IIpaBa, SKi TapaHTOBaHI MIKHAPOJHUM Ta HAIlIOHAIBHUM 3aKOHOJABCTBOM.
Paszom i3 3arajgpbHUMU TIpaBaMU JIFOJWHU, SKi HAJIEKATh ¥ HETOBHOIITHIM,
3aKOHOM Iiepena0aveHi i JMesiki 0COOMMBI MpaBa JAUTHHH, crenudika sKHX
oOyMmoBIeHa ii HoTpe0oIo B 0COOIMBOMY 3aXHCTi, TYpPOOTI Ta JOMOMO3I.
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OKpiM IIbOTO, € TECBHI BIAMIHHOCTI MK HCTIOBHOJITHIMH Ta ITBMH
(mo-nepire BiK 1 MOB’si3aHl 3 HUM (I3WYHMI, NICUXIYHUI PO3BHTOK, OCBITHIN
piBeHb, KUTTEBHH JOCBiA Ta iH.), sIKi CJiJ BPaxoByBaTH Y CHUJIKYBaHHI 3
JITBMHM, THUM OUIblle TIpU TIPOBEACHHI po3ciimyBaHHs. [IpaBmibHO
3a3HAYAETHCA, IO CHiAdi (PO3MIYKOBi) Iii € TpaBMATHYHIM 1 CTPECOBHM
JOCBIZIOM U HETIOBHOJITHIX, KOTpPi MOCTPaXKIaJM BHACTIOK HACHIIBHUIIBKHX
ni [2, c¢. 70]. Came ToMy TpH pO3CIiTyBaHHI 3JIOYMHIB TPOTH CTaTEBOi
CBOOOIIM Ta CTATeBOi HEOTOPKAHHOCTI JAITEH CIiJ JOTPHMYBATUCS PO3YMHHX
MEX Y 3aCTocyBaHHi apcenaity 3aco0iB ciauoro (cmimdi (po3Liykosi) Aii,
TAKTUYHI IIPUHOMH Ta iH.), MAIOUH Ha yBasi, WO NPOBEJCHHS PO3CII/lyBaHHS HE
TNOBUHHO 3aB/[aBaT! OUIBLIOT LIKOJM MOTEPIUIMM JiTSM, HDK CaM 3I04HH.

Cnig BU3HATH, IO Hapa31 BIJICYTHI KOHKDETHI IPONO3HILi, 5K XKe
po3ciigyBaTH BKa3zaHI KaTeropil 3JI0YMHIB, SIK NPOBOJUTH CHimdi [ii
CTOCOBHO [iTeH Ta HETOBHOJITHIX, 00 30epert ix mcuxivde i Qizmune
310poB’a. JlocTaTHbO 3anmTaTé Oyab-Ky MaTip 4i O0aTbKa, YU XO9yTh BOHU
MPUTSATHEHHS 1O BiATOBINAaTBHOCTI HACHIbHHKA/TIeHoQina, aje MUITXOM
3aBIaHHS MCUXIYHOT TpaBMU 1X AUTHHI? BiamoBias oueBUaHA: 3M0pOB’S Ta
Onaronoyyys AUTHHU MEPII 32 BCe.

Xoya vuymmano Oyl0 HamMCaHO IIPO MPUHHATI MDKHAPOAHOIO
CHIJIBHOTOIO IOKYMEHTH 3 PEKOMEHAALISIMH TIPO TPaBOCYISL, JOOPO3UUINBE
1o nutuau (Metonmysi pekomenaarii Komitery minictpiB Pagn €Bporm mpo
MpaBOCY IS, JOOPO3UWINBE N0 MUTHHH, MiHIMalbHI CTaHOAPTHI TpaBHiIa
OOH, mo CcTOCYIOTBCS BiANpAaBICHHS NPAaBOCYAS IIONO HEMOBHOMITHIX
(«ITexinchki mpaBuiay»), HacranoBu Kowmitery minictpiB Pagu €Bporu mpo
npaBocyisl 100OPO3UYIIMBE 10 TUTHHU Ta iH.), CIIpaBa MoJsirae y BTiUICHHI 1X
MOJIOKEHbB Y JKUTTS, TIEPEAYCiM - y HaIllOHAIbHE 3aKOHOAAaBCTBO. OIHAK, HaM
HE BIAJOCS 3HAWTH KOHKPETHHMX Xo4a O TMPOMO3MLIH, $AK >XKe Mae
3ailicHIOBaTuCs e mpaBocys? Tak camo sIK 1 J0CyIOBE pO3CIiTyBaHHS
3JI0YMHIB NPOTH CTaTeBOI CBOOOM Ta CTATEBOI HEJOTOPKAHHOCTI HiTEH, sKe
CTaHOBHTH/3aKJIa1a€ OCHOBY ISl IIbOTO.

Bunaerses, mo mone OKIAjaHHs 3yCHIb IIOAO JOCIIKCHHS 1
BHDIIICHHS POOJIEM PO3CIIiyBaHHs 3JI0YNHIB BKa3aHOI KAaTeropii 3Ha4He.
Tyt € micue i KpUMiHAIBHO-IPABOBHUM, | KPUMIHAILHAM NPOLECYATbHUM, i
KPUMIHAJICTHYHAM aCIICKTaM. Cepez[ OCTaHHIX BaXJIMBE Micle MMOCIiJaloTh
TaKTH4YHI OCOOJIMBOCTI Ta HpI/II/IOMI/I TIPOBE/ICHHS! cm,qulx (po3my1<0131/1x)
niii. Hacamniepen, Takoi BaJIMBOI y AaHii KaTeropii 3JI04MHIB 1 CKIIAIHOI,
SK JONUT TOCTPaXKAanoi AWTHHH, Ppe3ylIbTaTH SKOTO MOXYTh CTaTH
3al0pyKOI0 €()eKTUBHOTO pO3CIiTyBaHHA abo0, HaBMaKd, 3HAYHO HOTO
yeknagauti.  Chig  JOKJIacTd  3ycwib Uil PO3POOKHM  NPAaKTUYHHUX
PEKOMEHAANIN IS CIiAYUX 3 TAKTUKU JOMUTY JITeH 1 HEMOBHOIITHIX
(moTepmiuX i CBiAKIB), B 3aJIEKHOCTI BiJ] KOHKPETHUX OOCTaBUH BUNHEHHS
37I0YMHY TPOTH CTaTeBOi CBOOOAM Ta CTAaTEBOI HEIOTOPKAHHOCTI MiTeil:
Micrsl (KBapTHpa, IIKONa Ta iH.), 0coOW HacwibHUKA (OOWH 3 OaThKiB,
obwuBa, He3HAloMa 0co0a, HETTOBHOMITHIH, Topocia ocoba) Ta iH.

Buxonsun 3 BUIIEBUKIIAAEHOTO, aKTYaJIbHUM BHJIA€THCS IIPOBEIECHHS
JOCITIJDKeHb IIOJ0 TaKTUKUA CHiT4ux (PO3IIYKOBHX) MOi Yy BKa3aHHUX
KaTeropisx KpUMIHAJIBHHUX IPOBA/PKEHb, IO CIPSIMOBAaHI Ha OTPUMAaHHS
Joka3oBoi iH(opMmanii, ane MPoOBOAATHCS 13 3aXMCTOM abo MiHIMi3aliero
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NICUXOTPaBMYIOUuoi cutyamii s aited (morepminux 1 cBigkiB). Okpim
LIbOTO, HE 3aliBUM OyI10 O meperysiHyTu nosoxxeHHs ynaHoro KITK Ykpainu
CTOCOBHO JIONIUTY HEMOBHOJIITHIX 1 JiTed 3 METOI BJOCKOHAJCHHS
MIPaBOBOT'O PETYJIIOBAHHS MPOBEACHHS L€l CIia4oi Aii Ta MakCUMalbHOTO
3MEHIIIeHHS TpaBMatm3auii Bix ii mpoBemeHHs. [IpoTe, me Bxke Tema s
IHIIKX MyOmiKamin.
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Anmounrox Ilonina €ezeniena,

podecop kadeapu KpUMIHATICTHKH Ta CYIOBOL
MenuunHu HanioHansHOT akageMil BHYTpILIHIX
CIpaB, KAaHIUIAT OPUINIHUX HAVYK;

L]epbaniox Imumpo Bonooumuposuu,
3aCTYMHUK AUPEKTOpa 3aKapraTChKOro HayKOBO-
JIOCITiTHOTO EKCTIEPTHO-KPUMIHATICTHIHOTO
uentpy MBC Ykpainu — 3aBinyBad Bigminy
KPUMIHATICTUYHUX BHIB TOCII/KCHb, KAaHIUAAT
OPUIUYHUX HAYK

HNPOHECYAJIBHA PEIVTAMEHTANIA
CJIIYUX (PO3LTYKOBUX) AIU, ITIOB’A3AHUX
I3 TIJIOM HEXXHUBOI JIIOAUHA

OCHOBHUM KpHUTEpiEM HOMYCTUMOCTI JOKa3y B KPHMiHAIEHOMY
IIPOBAPKEHHI € OTPUMAHHS HOr0 y NOPAIKY, BU3HauYeHOMY KpumiHaipHUM
npouecyalibHUM  KojekcoM  Ykpainum  (cr. 86  KIIK  VYkpainm).

60



Henomyctumuii noxa3 He Moxe OyTHM BHUKOPHCTaHU NpU NPUHHATTI
NPOLIECYAJIbHUX pillleHb, Ha HBOTO HE MOJXKE MOKIaNaTucs cyx HpHu
YXBaJICHH] CY/IOBOTO PillIEHHS.

I, sxkmo nii cTOpoHM 3axMCTy WOAO 30MpaHHS JIOKa3iB JEII0
PpO3IHMpPEHi MOXKJIMBICTIO 37ifiCHEHHS iHIMMX il (KpiM BUTpeOyBaHHS Bif
OprafHiB Jep)kKaBHOI BIIaAW, OpraHiB MICIEBOTO  CaMOBPSITyBaHHS,
MiAPHEMCTB, YCTaHOB, OpTaHi3aliii, pedeil, KomiiH JTOKYMEHTIB,
BiJOMOCTEH, BHCHOBKIB €KCIEpTiB, BHCHOBKIB peBi3ii, akTiB MeEpeBipOK,
IHII[IFOBAaHHS TPOBEICHHS CIIMYUX (PO3IIYKOBHX) Jil, HETITACHUX CJITIMX
(pO3MIYKOBUX) il Ta IHIIUX MPONECYaTbHUX Jiil), sIKi 31aTHI 3a0€3MCYUTH
MOJIaHHS CyMy HAJIEXHUX 1 JOomycTUMHX JjokasziB (4. 3 cr. 93 KIIK
VYkpainu), TO CTOpOHa OOBHHYBAaYCHHS 3IIICHIOE 30HMpaHHS JOKa3iB
BUKIIIOYHO B TOPSAKY, INependadeHoMy KpuMiHamIbHHM NpolecyaTbHUM
KoxekcoM Ykpainau (4. 1, 2 cr. 93 KIIK Vkpainn).

3 ommamy Ha Taki BAMOTH MMIOAO 30upaHHS IOKa3iB 0COOIHMBO
BaXIJIMBE 3HAUYCHHS Ma€ UITKICTh Ta OJHO3HAYHICTh KPUMIHAIBHIX
NpOLECYAIbHUX HOPM, BU3HAUCHICTh e iHIliH, SKi BUKOPHUCTOBYIOThCS, Ta
JIOT1YHICTh BCTAHOBJICHOTO IIPOLECYATBHOTO MOPSAKY, 110, B CYKYITHOCTI,
Ma€e 3a0e3MeYnTH AOMYCTUMICTh OTPUMAHOI'O JIOKa3y Ul BUKOPHCTAHHS B
npolLeci JoKa3yBaHHS.

Hasxanp, BUMYIIICHI KOHCTaTyBaTH, IO caMe HEBIMOBITHICTh OKPEMHX
oJIoKeHb KpHMIiHABHOTO MPOIECyanbHOTO KOJEKCY 3a3HaYEHHM KPHTEpisiM
CTBOPIOE B POOOTI cy0’€KTa pO3CIiAyBaHHS HEBH3HAYCHI CHUTYAIIil, SKi BKpaid
YCKJIQHIOIOTh TIPOIEC PO3CIIAYBaHHS Ta CTBOPIOIOTH MEPEIYMOBH I
MOPYIICHHS MPaB YYaCHHUKIB KPUMiHAIBHOTO POBAKEHHSL.

Tak, BincyTtHicTh B KpuMiHaneHOMY IpoleCyalbHOMY KOJEKCi
VYKpaiHu 4YiTKOTO BH3HAYEHHsI KOHCTPYKIII «Tpym», SIKy 3aKOHOJAaBEllb
BXKHMBAa€E B pslli HOPM, @ TaKOX IPOLIECYAILHOTO CTAaTyCy Takoi Kareropii,
YCKJIQHIOE TIPOIEC JIOKa3yBaHHS s 000X CTOpiH KPHUMIHAIBHOTO
MIPOBAKCHHS, & B OKPEMHX BHUIIJKaX pPOOUTH HOro HEMOXKIIMBUM 3 TOUYKH
30py 3a0e3MeUeHHs IOMyCTUMOCTI JOKa3y.

Hanpuknan, B cr. 238 KIIK Vkpainu (Orasa Tpyna) 3aKOHOJaBelb
nepegbdavae, 1m0 OOOB’S3KOBAM YYaCHHKOM TaKOrO OIJISIAY € CYAOBO-
MeIMYHHI eKcriepT a0o Jiikap (SKIO BYaCHO HEMOXKIMBO 3aJyUYUTH CY/I0BO-
MEJIMYHOT0 eKCIepTa), — TOOTO BCTAHOBIIOE NMEBHUN MOPSIOK MPOBEICHHS
Takoi cmiguoi (po3irykoBoi) aii. 3a BIACYTHOCTI YITKOTO PO3YMiHHS, IO
came € «TpyNoM» B KPUMIHAIbHOMY MpPOBAJPKEHHI, MOCTAE MUTAHHS: YH
HEeoOXiTHO 000B’SI3KOBO 3aTy4aTH CyI0BO-MEANYHOIO eKcrepTa abo Jkaps
JUISL OTJISIY, HAaPUKIIAA, YaCTHH TiJa JIFOJIUHH, SIKI HE CTAHOBJIAThH €IMHOTO
aHAaTOMIYHOTO LIOro B3araji, abo TakMX YacTHH Tija SIK KiCThb PYKH,
CTYIHS HOTU — TOOTO YacTHH TiNa, 3a BIICYyTHOCTI SIKUX JIIOJJHA MOXE OyTH
KHUBOIO, a HE MEPTBOIO (TPYIOM B 3arajJbHONPHUHHATOMY po3yMiHHi)? Uu
Oylle B TAKOMY BHUIAJKy MMOPYIICHHSM MPOLECYATLHOTO TOPSIKY 30UpaHHs
JIOKa3iB, SKIIO CIiAYMHA MpOBee OV 3HAMICHOI YACTUHH PYKH JIIOIMHU
0e3 salydeHHs CyI0BO-MeAn4HOro ekcrepra? I unmM B Takomy BHIAJKy
OyIie orJIsiHyTa YaCcTHHA Tija JIIOAWHK: TPYIIOM YU Hi, 1, SIKIIO Hi, TO YUM?
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IMoniOHa cuTyauis BHHUKAaE W MNpH Mpen’sBICHHS Tpyna s
BrizHaHHA (cr. 230 KIIK VYkpainm). Skmio B cmiguuit cutyamii, sika
BUHMKJIA, € YacTUHA (YaCTMHM) aHATOMIYHOT'O Tijla JIIOJMHU Oe3 TOJIOBH,
a0o, HaBIIaKW, OJ[HA TOJIOBA, — IIe TPYyN 4M Hi? Sk ciimuoMy opraHizyBaTH
mpoBepeHHS miei  cmiggoi  (po3mrykoBoi) mii, 100 3abe3mednTH
JOITyCTUMICTB 310paHuX JT0Ka3iB?

IIprdomy, aKkIeHTYeMO yBary, MOBa HE BEICThCS IPO PO3POOICHI
KpI/IMiHanicqui peKOMeHﬂaHII OIOA0  MPOBEACHHS  ONNIAAY  UH
npea’sSIBJICHHS 711 BITI3HAHHS 3 METOIO 3a0e3nedyeHHs OUIbIl e)eKTUBHOTO
Ta SIKICHOro npowuecy 30upanHs sokasis. Mosa iize came po 3a6e3nedeHHs
TPOLIECYaNbHOr0 MOPAAKY OTPUMAHHS JIOKa3iB — OGOB’SI3KOBOI BHMOTH
mojo ix ,uonycmMocn B KPUMiHaJIbHOMY MNpPOBAUKCHHI, Y BHIIAJKY
HEIOTPUMAHHS KO JOKa3W He MOXYTh OyTH BHKOPHCTaHI Hi Ha erami
JOCYZOBOTO PO3CIIAYBaHHS, aHi i 9ac CyJJOBOTO PO3TIIAIY.

BingcyTHicTh mpoliecyaabHOTO BH3HAYEHHS CTATyCy TpyHa JIIOAWHU
(JacTHH Tija JIOJWMHH) B KPUMIHAIFHOMY TPOBADKCHHI TAaKOX IM030aBIsiE
CTOPOHHU TPOBA/DKCHHS MOXKIUBOCTI 30MpaHHS [OKa3iB Ta MOPYIIYE
3arajpHi 3acajyd KPUMIHAJIBHOTO IPOBA/PKEHHS: 3MarajbHICTh CTOpIH Ta
cB00O/Ia B IOJJaHHI HUMH CyJly CBOiX JJOKa3iB 1 y JIOBEJCHHI Mepes CyaoM ix
nepexonnuBocTi (cr. 7 KIIK Ykpaiun).

Tak, BiAMOBIMHO IO iCHYIOWOTO MOPAIKY, TPYI HE € aHi PeYOBUM
JIOKa30M, aHi JOKYMEHTOM, aHi iHIINM IPOLecyaTbHIM 00’ €KTOM, MOPSIOK
MIOBOJDKEHHA 3 SKUM B paMKaX KPHUMIHAJILHOTO NPOBA/KEHHS BH3HAUCHHUN
KpuminansHNM mponecyanbHUM KoaekcoM. [locTae muTaHHA, SIKMM YHHOM
CTOpOHA 3aXHCTy MOXKe BUTpeOyBaTH a00 3a0e3MeUHMTH OTPUMAHHS Tijia
JIONMHKM (YacTHH Tijla), sSIKEe B)XKE HAMpPABJICHO HA IPOBENIEHHS CYJO0BO-
MEJIMYHOI EeKCIIEPTU3U CTOPOHOK OOBMHYBaueHHS 1 mnepebyBae y
BiAnoBinHOMY bBropo MiHicTepcTBa OXOpoHM 370poB’s YKpaiHu, B pasi
HasBHOCTI Yy CTOPOHH 3aXHCTy HEOOXIZHOCTI TpH3HAYCHHSA IHIIOT
excnepTu3n? A0o, HaPUKIA, BiiOpaTH 3pa3Kd 3 OpraHiB Ta TKaHEH Tija
JIIOMHM (YaCTHH Tijia), SKe HaIllpaBJIeHEe Ha MPOBEJCHHS CYI0BO-MEINYHOI
excriepTusu? 3pa3Ku 3 4YOro B TAKOMY BHIIQJIKy TOBHMHHI BinOumparucs?
Ajke Ui OTPUMaHHS pI3HOTO BHJIY 3pa3KiB BCTAHOBJIEHA pi3HA
npoliecyalibHa MpoLeaypa, sika 3a0e3rneuye HaJIeKHICTh OTPUMAHHS TaKHUX
(haKTUYHUX TaHUX.

BiANoBIIHO /10 iCHYIOYOTO TOPSAKY 3aKOHOJABLIEM BH3HAYEHA JIUIIE
MOXJIMBICT BWJIYYECHHsI 3pa3KiB TKaHMHM 1 OpraHiB ab0 YacTHHH TpyIa,
HEOOXIJHUX JUI1 TPOBEIEHHS EKCIIEPTHHUX JIOCII/PKEeHb, JIMIIE B paMKax
MIPOBEJICHHS OTJISIY TpyIa, MOB’S3aHOTO 3 eKcryMauiefo (4. 3 cr. 239 KIIK
Ykpainn). Alle Ipy 1boMy BCE OJHO HE BH3HAYCHHUIA iX IIPOLICCYalIbHHM CTaTyC:
B 4. 6 IIi€T 5K CTATTI 3aKOHO/ABELb HA3MBAE iX «00’€KTH IS JOCIIIKEHbY, He
3a3HAYal0YM Ha HHUX SIK Ha TaKi, 0 JOJAIOThCS 0 MPOTOKOJY, TOOTO He
BBOJISTYH X JIO KOJIa TIEBHUX MPOIECYaJbHUX 00 EKTIB.

B ymoBax HEBH3HAYCHOCTI MPONECYaJbHOTO CTAaTyCy KaTeropii
«TPYyIM» Ta BiJIOBIIHOI MpOLECyaIbHOI NPOLEAYPH CTOPOHU MPOBAKEHHS
11o30aBJieHi MOXJIMBOCTI 30MpaHHs /10Ka3iB, abo mepeOyBalOTh B yMOBaX,
KOJIM B TMOJAJIbIIOMY 3i0paHi HUMHM JIOKa3d MOXYThb OyTH BH3HaHI
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HEJONMYyCTUMUMHM SIK Taki, IO OTPUMaHi 11032 MeXaMH HOPSIKY,
BCTaHOBJIEHOMY KpHMiHAJIbHUM NpoLECYaIbHUM KOJEKCOM YKpaiHu.

3a3HaueHa mpoOieMaTHKa, Ha Halle NEepPeKOHaHHs, € JIykKe
Ba)XJIMBOIO, a/PKe KpHMiHaJbHI TPOBAUKEHHA, B SKUX BUHHKAE
HEOOXITHICTh TPOBEICHHS MPONECYabHUX [ili IIOAO Tilia HEXHUBOI
JEOOUHY, 3IIHCHIOIOTHCS, SIK MPAaBHIIO, IO 3JI0YHHAX BHCOKOTO CTYIICHIO
cycrinpHOT HeOe3leKkH, NOB’SA3aHUX 3 TO030aBICHHSIM JKHATTS Iomei. |
BIJICYTHICTb MOJJIMBOCTiI 30MpaHHS JOMYCTHMHX 1 HAJICKHHX JOKa3iB €
BEJIMKOIO TEPEIIKOJOI0 B TIPOLECi BCTAaHOBICHHS ICTHMHU JJIs  BCIX
YYaCHUKIB KPUMIHAJIBHOTO MTPOBaKEHHS.

3 ypaxyBaHHSM 3a3HaU€HOTO BHIIE Ta 3 METOI0 YCYHEHHS NPHUYHH,
IO CTBOPIOIOTH YMOBH JUIsl BH3HAHHS JIOKA3iB HENONMYCTHMUMH Ta
3a0e3neueHHs BCiX YYacHHUKIB KPHUMIHAJIHHOTO MPOBAKCHHS SKICHHM Ta
JieBUM MeXaHi3MOM 30MpaHHA JOKa3iB, BBAXKAEMO 32 HEOOXiTHE:

— HaJaTH 4YiTKe BU3HAYCHHS B KPUMIHAJIbHOMY NPOBAJUKCHHS TaKUM
KaTeropisM, sIKi XapakTepU3yIOTh TIO (YaCTHHU TiNla) JOIWHU, SK KHUBOI,
TaK 1 HeXXHUBOT,

—YiTKO BHM3HAUUTH TIPOLECYaJbHUIl CTAaTyC TaKuUX Kareropii i,
BIJINIOBITHO, MPOIECYATbHUIN MOPAIOK X 30UpaHHsI, OL[IHKH 1 JOCIIIHKCHHS,

—13 ypaxyBaHHJIM pPO3POOJICHMX KaTeropiii Ta MpoIEeCyalIbHOrO
NOPSAAKY, Y3TOAMTH BCi TOB’S3aHi 3 HHMH IpOLECYalbHI HOPMH
KpumiHanmpHOTO MpoLecyatbHOro KOAEKCY YKpaiHu.

CaMe Takuii KOMILICKC 3aXO/iB, HA HAII MOIIA, 3a0€3MCUHTD SIK
Z[OHYCTI/IMICTL 3i0paHuX JOKa3iB, KOIM HAEThCS NPO HpouecyanbHi Aii,
TOB’s13aHi 3 HEXMBOIO JIOJWHOI, TaK i JIOTPUMAHHS 3aralbHAX 3acaj
KPUMiHaJIbHOTO MPOBAJPKEHHS Ta HEJIOMYIICHHs! TOPYIIEHb MTPaB y4aCHHUKIB
KPUMIiHaJIBLHOTO IIPOBaIKEHHSI.

bacaoenxo Ipuna Ilempisna,

HadaIbHUK 2-TO HAYKOBO-IOCIIIHOTO BTy
HAYKOBO-IOCIITHOT JabopaTopil
KPUMIHOJIOTIYHHX TOCTIKCHB Ta MPoodieM
3armo0iraHHs 3JIOYNHHOCTI [lepkaBHOTO
HayKoBO-JociiiHOro iHCTHTYTY MBC VKpaiuu,
KaHIUaT IOPUIUIHUX HAYK, CTapIIHA
HAaYKOBHH CHIBPOOITHUK

OPTAHI3AILISI IONMUTY AITEN HA CTAJIIT 1OCYTI0BOTO
PO3CJIIYBAHHSI 3 BAKOPUCTAHHSIM CHEHIAJIBHOT
METOJIUKH 3EJEHA KIMHATA»

HaOyBmm unencrsa y Pani €sporn y 1995 p., Ykpaina B3siia Ha
cebe Hu3KY 3000B’s13aHb y c(epi pedpopMyBaHHs YHHHOTO 3aKOHOJABCTBA
Ha OCHOBI HOPM i cTanapTiB Paju €Bp0rm Hane 30008’ A3aHHs CTOCYETHCS
HOPM 1 CTaHAAPTIB MIOAO 3aXHUCTy AIiTeH — XKEpPTB HACHILCTBAa ab0 CBIAKiB
3mounHiB. 30KkpeMa, y 2012 p. Ykpaina patudixysana Konsenmito Pamn
€BpOoIH MPO 3aXMCT JITeH BiJl CEKCyalbHOI €KCIUTyaTallii Ta CeKCyaIbHOTO
HacWiIbCTBAa. Tak, Ha miacTaBi BKa3zaHoi KomBenmii, a Takox KepiBHuX
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npunounie OOH 3 mutaHp mpaBocyyisl y CpaBax, MOB’S3aHUX 13 y4acTio
JiTell —KepTB Ta CBinkiB 3mo04mHiB (2005 p.), KepiHux HpI/IHI_II/IHiB
Kowmirery MlHlCTplB Paxu €Bponu 111010 npaBocy s, APYKHBOIO 10 AiTeH
(2010 p.) # iHWIKNX CTaHZAPTIB YKpaiHChKE 3aKOHOJABCTBO 3a3HANO HE
0araTo4NCIICHHNX, aJle CyTTEBHUX 3MiH 1 JOTIOBHEHb, & TAKOXK HOBOYTBOPEHb
y 3a3HaUYCHOMY HATIPsIMI.

3okpema, y 2012p. Oyno mnpmitHato HOBuK KpumiHampHWMIA
TporiecyalbHUH KOJAEKC YKpalHW, IOJajblle BHECEHHS 3MIiH 10 SIKOTO
NPU3BENIO 10 TOSBU CT. 232 (IpOBE/CHHS JOINTY, BII3HAHHSA Y PEXHUMI
BijleoKoH(pepeHIil M Yac J0CyJI0BOIO po3CiiayBaHHs (B penakuii 3akoHy
Ne 767-VII Bix 23.02.2014)), sikoto nependavacTbesi MOXKIIMBICTD TPOBEICHHS
JIOTIUTY MAJIOJNITHBOTO a00 HEMOBHOJNITHBOTO CBiJKa, MOTEPIIIOro Mij Yac
JOCYZIOBOTO PO3CIIIyBaHHS y PEXHMi BiICOKOH(EPEHINi Mpu TpaHCIALIl 3
IHIIIOTO TPHUMIIIECHHS (IUICTaHIIHE JOoCcymoBe po3ciimyBanHs) (m. 3 9. 1 miei
cratti). [Ipy mpOMY, JOITyCKArOTHCS 3MIHH 30BHIITHOCTI Ta TOJIOCY, 3@ SKHX
HeMOXIBO Oyino © ymi3HaTtH ocoly, sAKy momutytoTh (4. 10 1miei crarri).
BomHouac, crarTs mpsMO He mependavae  MOXIIMBOCTI  BHKOPHCTAHHS
3aikCOBaHMX TEXHIYHMMH 3acO0aMH pe3yJIbTaTiB IPOBEACHOrO Ha CTaii
JIOCYZIOBOTO PO3CIIIyBaHHS JONMUTY HA CTaiil CyIOBOrO po3risiay Oe3
MOBTOPHOTO JIONIMUTY Ta MOBTOPHOTO TPaBMYyBaHHS MAJOJITHROI abo
HETIOBHOJIITHBOI OCOOH.

Cepen 0coONMMBOCTEH MOMUTY MAJONITHROI 200 HETMOBHOIITHBOL
0oco0M i Yac AOCYZOBOTO PO3CiHigyBaHHS (CT. 226) TakoX HE 3a3HAUYCHO
MOXJIMBOCTEH YHUKHEHHS ITOJJAJIBIINX IIOBTOPHHUX JIONHTIB TUTHHH.

BonHouac, ykpaiHCbKMM ypsiioM cxBasieHO HalioHanbHy cTparerito
pedopMyBaHHS CUCTEMH FOCTHINT MO0 AiTel Ha Hepioz[ 10 2023 poky [1]
Ta 3aTBEP/PKEHO BIAIOBINHUI IUIaH 3 peanizauii uiei crparerii [2]. 3okpema,
noJioxeHHs1 HanlioHalsHOT cTparerii BU3HAIOTh IPIOPUTETHUMH HANPsIMaMH
(dopMyBaHHS Ta 3IOIMCHEHHS JPYXHBOTO [0 JUTHHH HPaBOCYJJS,
BIIPOBA/PKCHHS METOAMKM «3eJeHa KiMHata». BusHaiounm HasBHUMH
CUCTEMHI np06neMH IOCTI/H_[i'l' 1010 zLiTeI‘/'I cepen SKHX Bi,I[(:yTHiCTB
000B’43KOBO] CIIEIiATBLHOT MirOTOBKA CYJULIB, IPOKYPOPIB i 3aXHCHHKIB Y
NPOBA/DKCHHSIX 33 y4acTIO JITCH; BIJICYTHICTb HAIGKHMX YMOB JUIs
MIPOBEJICHHS CYJIOBUX 3aCiZlaHb B OTOYEHHI, JPYKHbOMY JIO JTUTHHH, TOLIO,
HauioHanbHa cTparteris opieHTOBaHa Ha YCYHEHHS TaKUX NPOOJIeM, a TaKOXK
TI0JIOJIAHHS IPOTaJIMH PABOBOTO Ta OpPraHi3aliifHO-IPaBOBOTO XapaKkTepy y
3a3HaUYEHOMY HarpsIMi.

VY BignosigHocTi m0 mnosoxkeHb HamionansHOi crparerii Ilnan
3axoiB i3 ii peamizaiii nepenbayae IYHKTH CTOCOBHO YIOCKOHAICHHS
CHCTEMH JIOCYJI0BOTO PO3CI/lyBaHHS Ta CY0BOI0 POSIIISALY, CEPell SAKHX:

3abe3nedeHHs 000B’SI3KOBOT'0 CHELIAIbHOTO HABYAHHS CIIJUUX, SIKI
3IICHIOIOTh JIOCY/IOBE PO3CIiIyBaHHS, Ta MPOKYpPOPIB, SIKI 3/IHCHIOIOTH
Harmsag 3a JOJepXKaHHSAM 3aKOHIB TijJ Yac TMPOBEACHHS JOCYIOBOTO
pO3CITIyBaHHS y (OpMi MPOLECYATHHOTO KEPIBHUUTBA Ta IMiATPHMYIOTH
JiepKaBHe OOBMHYBAYCHHS Y NPOBA/DKCHHAX MO0 HEMOBHOMTHIX 0Ci0,
CYIMIB, SIKi POSIVISNAIOTh KPUMiHAIbHI TPOBA/DKCHHS, YUACHHKOM AKHX €
JUTHHA, Ta IHIIUX (axiBIiB CUCTEMH FOCTHIII moxo aited (1. 22, 29). Mus

64



LbOTO 3aIJIAHOBAHO PO3POOJICHHS 3 ypaxyBaHHSM MDKHApOJHOTO JIOCBimy
€IUHHAX CTaHL[apTiB HaBYaHHS q)axiBuiB CHUCTEMH IOCTI/IHﬁ 010 z[iTeﬁ
(poxypopis, cy,uzuB COLlIAJIBHUX MPAI[iBHUKIB, IEJaroriB, IMCUXOJIOTIB,
MPALiBHUKIB MOJIIIi{ TOIIO);

3a0e3MedeHHs €MHOTO MAXOAY 0 AOMHTY IiTel He3aleXHO Bif iX
CTaTyCy y KpPHMiHAJFHOMY INIPOBA/DKEHHI (TIiI03pIOBaHMH, OOBHHYBAYCHHIA,
CBiJIOK, TIOTEPIIUIAI TOIIO), 30KpeMa 3 BUKOPHCTAHHAM TaKHX CIEIiaTbHIX
METOJHK, sK «3emeHa KiMHata» (1. 25). Jlas 1hOTO  3aIlulaHOBAaHO
PO3pOOJICHHST Ta TMOUIMPEHHS PEKOMEHMAAIl I0M0 OpraHizamii podoTu 3a
METOJIMKOIO «3eJieHa KiMHaTa» Uil OpraHiB JIOCYAOBOTO PO3CIiAyBaHHS, a
TaKoXX po3po0JICHHS 3aKOHOTIPOEKTY MPO BHECEHHs 3MiH 10 KpuminansHOro
MPOLIECYILHOTO KOJEKCY YKpaiHH 3 METOIO YIOCKOHAJICHHS IPABOBUX HOPM
Y YacTHHI IPaBIJI JONHUTY HETTOBHOJITHIX 0Ci0 TOIIO.

ToBopstan ipo (axiBIiB CHCTEMH FOBEHAJIBHOI FOCTHUIII B CTPYKTYpi
HamionaneHoi momimii YkpaiHu, To, HacaMIiepes, e € OpraH OCYIOBOTO
po3ciigyBaHHA, (YHKIIi SKOTO BUKOHYIOTH CIIIYi MigPO3AUTH i Ai3HAHHS
(ct. 38 KIIK VYkpainu). O00B’SI3KM Ta MOBHOBAXXCHHS IMX ITiJPO3ILUTIB 3
BKa3aHUX BHINE MHUTaHb 3aKPIIUICHI BIJOMYMMH HOPMATHBHHUMH aKTaMHU
MBC Vkpaiau. 3okpema, [lomoxeHHsSIM Tmpo ciigyl migpo3niiv
HarionansHoi moiii Ykpainu, 3aTBeppkeHuM HakazoM MBC Ykpainu Bif
06.07.2017 Ne 570, mepembadeHO BW3HAYCHHS KEPIBHUKOM ITiIPO3ILTY
CTYMX, CICMiaIbHO YIMOBHOBAXCHMX Ha 3MIHCHCHHA JOCYIOBHX
po3cimigyBaHp miogo HemoBHOMITHIX (m/m 10, m. 3 posmimy V  1poro
[omoxeHHs), Tak 3BaHUX IOBEHABHUX CITIIUNX.

[onokeHHsIM PO OpPraHi3allif0 isUILHOCTI MMIPO3AUTIE i3HAHHS
opraniB HarionanbHol modinii  Ykpainu, 3artBep/pkeHuM Hakazom MBC
Ykpaiun ix 20.05.2020 Ne 405, Takosx mependaueHo BH3HAYCHHS KeplBHI/IKOM
I pO3/1iTy Jli3HaBaya, CIelialbHO YIOBHOBOKEHOTO HA 3/IHCHEHHS J[I3HAHHS
1010 HENOBHOMITHIX (11. 4 po3aimy IV mporo [TonoskeHHs).

BinmoBigHO 10 BUMOT CTOCOBHO (haxiBIIiB, SIKi IPAIFOIOTH 3 TITBMH Y
ctepi mpaBocyans, Taki (axiBIi NMOBHHHI MaTH BiIMOBITHUHA IOCBiA Ta
OTPUMYBATH HEOOXiTHY MDKIUCIHILUTIHAPHY IiITOTOBKY 3 IHTaHb IpaB i
notped AiTeil pi3HMX BIKOBHX TpYN, a TaKoX MLIOAO MpPOLEAyp, SKi
ananroBaHi 10 HUX (/m 14 n. 4 KepiBnux npuniummni Komirery MiHicTpiB
Pagu €Bpormnu 1m0/10 IpaBoCyAIs, IPYKHBOTO 10 AiTeH).

BomHouac, dYepe3 psa  HECHPHUATIMBUX  (DAKTOpPIB  (HAMPHUKIA,
IUIMHHICTh Ta HEJOOIp KaJpiB, a TAaKOX MOB’s3aHa 3 MM HecTaya 4acy JJis
MIPOXO/KEHHS KBATi(iKaI[ifHUX TPEHIHTiB a00 HABYaHb, BIICYTHICTH JOCBIIY
po0OOTH 3 iTHMHU TOIIO) HA PAKTUII TaKi (paxiBIli, SK FOBCHAIBHUH CIITIHUI YK
IOBEHAILHHH JTI3HABAY, PU3HAYAIOTHCS CUTYaTHBHO i HE HA TPUBAJIHH Yac, 110
3aBaka€e HAOYTTIO MPAKTUYHOTO JIOCBILy KOHKPETHUM (DaxiBIIEM.

B Vkpaini ctBopeHo Ta obnagHaHo 34 crnemiaabHUX MPUMIIICHHS —
KIMHaT, APYXHIX X0 JiTed — [ TPOBEACHHS 13 3aCTOCYBaHHSAM
CHemiaJbHOI METOOMKH «3elleHa KIMHaTa» JONHTY HEMOBHOJITHIX
YYaCHHUKIB KPUMIHAJBHOTO MPOBA/PKEHHS. 3 YypaxyBaHHSIM II€PCIIEKTHUB
PO3BUTKY IOBEHAIBHOI IOCTHLIi B YKpaiHi, KUIBKICTh TaKuX HPUMILIEHb
MIOBUHHA 3POCTATH.
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Ha mifcraBi BHKJIAICHOTO, BUHHKAE HEOOXITHICTH pEriiaMeHTYBaTH
cepest 0COOMMBOCTEH TOMUTY MAaJIONIITHROI 200 HEMOBHOJITHBOT 0COOU Tij
4ac JI0CYJ0BOIO pO3CJ‘I1I[y'BaHH$[ (ct. 226 KIIK YKpamI/I) IIPOBEICHHS
Takoro (ZOMMTY) i3 3aCTOCYBaHHSAM CIICLiaIbHOI METOIUKH «3elieHa
KiMHaTa», fKa BKIIOYae B cebOe¢ BUKOPUCTAHHSA KIMHATH, IPYKHBOI IO
IOUTHHY, a TAKOX 3aTy9eHHS (axiBIiB y cdepi ICUXOIOTii TOMIO.

Kpim 1mporo, BBakaeTbcs 3a  JIONUIBHE Y  JOPYYCHHI
CJIiTY0TO//Mi3HaBa4a Ha MPOBEICHHS NOIUTY IIiTeH IHIIMMHU IMpamiBHUKAMHU
HarnionaneHoi mominii Ykpainu 3a3Ha4aTH OCOOJIUBICTD Mi€1 MPOIIECyaTbHOT
Jii, 1110 noTpeOye BUKOPUCTAHHS CIIEI[IalIbHOT METOIUKH «3eJieHa KIMHATay.

3a ananorieto Jo cr. 18 3akony Ykpainu «Ilpo cymoyctpiii i craTyc
cynui» Big 02.06.2016 Takoxx Bapto Oyno O mnependaduTH IMOPSIOK
BM3HAYEHHS  IOBEHAJIBLHOIO  CIIIYOro/mi3HaBadya  JUIS  3IHCHEHHS
KPUMIHAJBHOTO MPOBAKEHHS 32 YIACTIO HEITOBHOITHIX.

Cnucok eukopucmanux 0cepen

1. IIpo cxBanenus HamionanbHO{ cTpaTerii peopMyBaHHS CHCTEMH
focTHLIT moao aiteit Ha nepion no 2023 poky : Posnopsykenns Kabinery
MiunictpiB ~ Ykpainm  Big  18.12.2018 Ne  1027-p. URL
https://zakon.rada.gov.ua/laws/show/1027-2018-%D1%80#Text.

2. Ilpo 3aTBepmkeHHSA IUIaHy 3axomiB 3 pearmizamii HarionamsHol
cTparerii pe)OpMyBaHHS CHCTEMH IOCTHIII INOAO MiTel HA Tepion [0
2023 poky : Posnopsimxenns KabGinery Minictpie Ykpainm Bim 27.11.2019
Ne 1335-p. URL: https://zakon.rada.gov.ua/laws/show/1335-2019-
%D1%80#Text.

baynin Onez Bauecnasosuu,

3aBiJyBau BTy HayKOBOI AisUIBHOCTI

Ta MXKHAPOJTHOTO CHIBPOOITHUIITBA
KuiBchKOTO HAyKOBO-OCTITHOTO IHCTUTYTY
CYIOBHX eKcIiepTu3 MiHicTepcTBa FOCTHIIIT
Yxpainu, KaHauIaT IOPUANIHUX HAYK, TOLEHT

AKTYAJIBHI IUTAHHSA THCTUTYTY HOHATUX B YKPATHI

VY KkpuMiHAITEHOMY TIPOIIECi OHATHI — IIe He3aiHTepecoBaHa Ji€31aTHa
ocoba, siKa Ha 3alpoLICHHS CIIUOro, IPOKYpopa MpPUCYTHS MiJ dYac
NPOBA/PKEHHST  CINTYMX (PO3LIYKOBMX) /il 1 CBOIM IMIJIIMCOM 3acBiAdye
BIIMOBIIHICTH 3aMKCIB Y MPOTOKOJI BUKOHAHKUM [(isIM 1 BCTAHOBJICHHM (DaKTaM.

[TonaTi BimOMI HaIliOHATBHOMY KPHUMIHAJIHHOMY CYIOYHMHCTBY HE
OHE CTONITTS. BOHM € 3aJMIIKOM CTapoOJaBHBOTO iHCTHUTYTY HapOAHOI
ydJacTi y KpUMiHAJIBHOMY CYi, TIEpEepOUKEHOT0 B IHCTUTYT 3a0e3MedeHHs
JIOCTOBIPHOCTI TOTO, W10 BiAOYBAJIOCS IEpel HEBHAM OpraHOM BIIau i
3alUCyBaHUM Yy HOro mpoTokoii [1, c. 259] OerM1 HayKOBHl 1X BBa)Kajau
TPOLECYalbHUMHU  CBIJIKAMH, SIKi BIJPISHSIOTECSA BiJ 3BHYAHHMX CBiIKIB
3JI0YMHY, OCKIUIBKM TMepIli YIMOBHOBaXEHI OyTH NPHUCYTHIMHM TiJ Yac
MIPOBEJIEHHS TPOIeCyalbHUX il IS TOTO MO0 MOCHJIUTH JOCTOBIPHICTD i
IOPUAMYHY CHJIY OTPUMAaHHX JIOKa3iB, a OCTAaHHI BHIAJKOBO OTPHUMAIIH
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BIZIOMOCTI NpO MEBHI (aKkTH, IO CTAHOBIIATH NPEIMET IHTEpPECy OpraHy
JIOCYIOBOTO PO3CIiAyBaHHs i cyay [2, c. 87].

IcropruHo ckianocs Tak, 10 Ui OTPUMAaHHS TI0Ka3aHb Bijl MOHATHX
po 00CTaBMHU NPOBEACHHS MPOLECYANbHHUX Ail iX JOMUTYIOTH SK CBIJKIB.
VY rHOCeoJoriyHOMY IUIaHi MOHATI, HOPSX 31 cmigauMm, € cy0’eKTaMu
mi3HAHHA, TOOTO € Cy0’€KTaMu JOKa3yBaHHSA, B SKOMY BiIirparoTh XodY 1
JNONIOMDKHY, ajie JIyXe BaXJIHWBY pOIb, OCKUIBKH 3aCBiqUyIOTh ¥y
BiNIOBITHUX MPOTOKOJAX IMepedir i pe3yiapTaTH MPOBEACHUX 3a iX ydacTi
I, 30KpeMa THX, sIKi € HETIOBTOPIOBAaHUMH.

Yununnit KIIK VYkpaiHm MICTUTh TEBHY CYKYIHICTH HOpM, SKi
nepe,u6aqa}oTL y4acTb NOHATUX y TPOBEACHHI Oy, OOUIYKY, Yy
npea’siBIICHHI JUIs BNI3HAHHS Ta IHIIMX CIHIAYUX (PO3LIYKOBHX) [isiX,
BCTAaHOBIIOE TIEBHI OOOB’SI3KM JUIA TOHATOTO 1 BHM3Haudae ocib, sKi He
MOXyTh Oyt moHsTUMHU (1. 25 4.1 cr.3, 4. 6 cr. 104, 4.3 cT1. 66, 4.7
cT. 223), mo Aae MiACTaBH BECTH MOBY IPO HAaSBHICTH y KPHUMIHAIEHOMY
mporeci Ykpaiau iHcTuTyTYy moHITHX [3, C. 9]. [IpoTe, IboMy iHCTHTYTY HE
BUCTA4a€e CTPWIKEHS, TOOTO HOPMH, [0 BU3HA4YMiIa O NpolecyaIbHUi
craryc moHsToro. ToMmy ciij HiATPUMATH MOPOMO3MLII WIOAO0 YITKOTO
BU3HAYCHHS MPOLECYAIBHOT0 CTaTyCy MOHSATOrO, y TOMY 4YHCHT, 3
(bopMymOBaHHﬂM foro mpaB i 00OB’S3KIB Ta BUMOT 10 HBOTO y OKpeMiii
crarti KITK Ykpainn [4, c. 105].

Ilpote, nieBiCTh IHCTATYTY NOHSTHX SK TapaHTii 3aKOHHOCTI Ta
HEYINEpEeKEHOCTI  JIOCYJOBOTO  PO3CTiAyBaHHSA MOTpedye HE JIHIIE
YIOCKOHAJIEHHS TIOJIOKECHb KPHMIHAJIbHO-TIPOIECYAIFHOTO 3aKOHYy, a M
IHIIUX 3aXO0[IB.

3apa3 MOMIMPEHUMH CTAld BHUMAIKKA 3aTy4CeHHS CIIIUUMH 1
OIepaTUBHUMH CIIBPOOITHUKAMH, TaK 3BaHHUX, IITATHUXY, IIPOPECIHHUX»
MOHATHX [0 yqaCTi y TPOBEIACHHI CIIAYUX Ta HErJIACHUX CJIIIYMX
(posmrykoBux) aiii. Ilpu mpomy, C(banLHJOBaHl JTOKa3H, HIOUTO OTpUMaHi ITiJ|
Yac TNPOBEJACHHS BKA3aHMX NiH, a TAaKOX IOKA3aHHs TaKWX IOHSTHX,
JIONIMTaHMX SIK CBIAKIB Ha CTafii JOCYIOBOTO PO3CIiyBaHHS, IMOKJIAIAJINCS
B OCHOBY OOBMHYBA4€HHS 1 JIeb HE TIPU3BEIH JI0 3aCyUKEHHS HEBUHYBAaTHX
oci6. JlocraTHRO BKa3zaTH Ha BHPOK HOBOIHICTPOBCBKOTO MICBKOTO CYAy
YepHuiBenpkoi obmacti Bix 29.12.2016 p. y mpoBamkenni Ne 719/514/15-k,
SKMUM ~ Oyllo  BHUIIpaBAaHo ocoO0y, OOBHHyBaYeHy Yy  BYHMHEHHI
mpaBonopymeHHs, mnepenbadeHoro 4.1 cr. 368 KK VYkpainu, B sikomy
HaeTbCcs TpO OIUIaTy Ha MiCLi MOCHYr MOHSATHX [5], a TakoX yXBaly
ciiggoro cyani TepHOINBECHKOro MiCbKpaHOHHOTO cyny TepHOMIbCHKOT
obmacri Big 24.09.2019 p B npoBamkenHi Ne 607/22096/19 npo ckacyBaHHS
mocraHoBu ciuiggoro CY TYHII B TepHominbchkii o00macTi Bifg
21.08.2019 p. mpo BigAMOBY y 33/I0BOJICHHI KJIOIOTAHHS 3aXMCHHKA MPO
MPOBENIeHHsT ChHiaunx il y mpoBamkenni Ne 12018210000000101, i mpo
3000B'S3aHHS  CTIAYOTO 3a YYACTIO 3axXUCHHUKA JIOMUTATH TIOHATHX -
CTYZICHTIB IOPUANYIHOTO (DaKyIbTETy, SKi MPUHMaIH Y9acTh Y CIITUNX AifIX
Ak cBimkiB [6]. ®akTH  HEOAHOPA30BOTO  3aIy4YCHHSA  CIITINMHU
«npodeciifiHnX» TOHATUX (HEHCIOHEpiB, CTYJECHTIB-CTaXKUCTIB BiJIITY
MIOJIIIIT TOMIO) ISt IPOBEACHHS OOIIYKIB MPUMIIIEHb, & TAKOXK BUPOKH PO
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3aCy/PKeHHSI NTPaBOOXOPOHIIIB, sIKi Bramucs a0 (danscudikamii MaTepiaiis
KPUMIHAJIBHOTO IPOBA/PKEHHS, 10 HaOpajiy 3aKOHHOI CHJIM, MJaloTh
MICTaBU IJIs1 TBEPIUKEHHS, IO «ChOTOJHI B YKpaiHi IIPaKTUYHO HE iCHYE
He3alliKaBJIeHUX MOHATHX» [7, C. 215].

Taka curyarllis xapakTepHa He JIMIIE JJIsS HAIIoi JepKaBH, a W It
NeSKAX 1HIMWX KpaiH, mo padime Bxomwm no ckiaxy CPCP. Tak,
BiAMOBiAHO 10 Pimenns €Bpomelchkoro cymay 3 MpaB JIOAUHH (maii —
€CIUI) y copaBi «Kobiamsimi mpotu ['pysii» (Ne 36416/06) Aptnna
KoGiamBini Oyno BU3HaHO BUHHUM Yy NPUI0aHHI Ta 30epiraHHi repoiny Ta
3aCyIKECHO 710 6 pOKiB yB’s3HEHHS [8]. B oCHOBY BUpPOKY OYJI0 MOKIAaICHO
MPOTOKOJI OOINYKY, MOKa3aHHS JOMUTAHUX SK CBIIKIB 2 MOMIIECUCHKUX 1
2 nonstux. KoGiamsini cTBeprKyBaB, o HOro He OOLIYKYBau, pe4OBHHY
migkuHysia modinis. Bin ckapxwBcs mo €CIIJI Ha mimcraBi 4. 1 cT. 6
KonBeHmii mpo 3axucT npas JIOIAHA i OCHOBOIIOJIOXHHAX CBOOOI.

Cyxn 3BepHYB yBary Ha Te, IO OCKapKyBaHHI o0mIyK 3asBHUKA OyB
OCHOBHOIO I11ICTABOKO JUISl IOPYIICHHS KPUMIHAIbHOI CIIPABH NPOTH HBOTO.
Iporokon i 3asBu 0Ci0, sKi IPOBOAUIH 06111y1< Ta TOHITUX CTallU
MICTABOI0 JJIsl 3acy/KEHHs. TakuM YHHOM, Lied oOuryk OyB ciiguum
3aX0JI0M, KA 3a0e3MeyrB J0Ka3H, HAa SKHX IPYHTYBAJIOCS 3aCYIKCHHS.
Bin npoBoauBCs 33 BiACYTHOCTI CaHKLIl Cyay 3a DIlICHHSAM KepiBHMKa
BIUIUTY TOMimii, 3 JIOTPUMAHHAM TPOLEYPH 32 HEBIIKITaTHAX OOCTaBHUH.
Ane y €CIIUI Ttak i He 3HAWOUIA UX HeBl,I[KJ'IaZ[HI/IX obcraBuH. OKpemi
mutadHsA B €CILJI BUHUKIM MO0 MOHATHX, SKi MOBHHHI OyIIN CIIyTyBaTd
HE3aJIeKHUMHU CIOCTEepiradaMy 3a TPOBEACHHSAM CIIAUoi Iii i rapaHTaMu
MIPOTH MOJKJIMBUX 3JIOBKHBaHb 3 OOKY MoJilii. AJie KOJM OJWH 3 MOHITHX
OyB JONMTaHHUN B Cy[i, TO BiH 3MiHMB CBOI IOKa3aHH:, CTBEP/DKYIOUH, 1110
BiH He OyB NpPUCYTHIM Ha OOINYKY, 1 HaJaB HENpaBOuBi CBIIYEHHS IIiJ
npumycoM. HamioHanbsHi ¢y 3po0uiIM BUCHOBOK, IO 3asiBa, HaJaHa HUM Y
cymi, He € MocToBipHOI. CTOCOBHO IHIIOTO TOHSTOTO CTOPOHA 3aXUCTY
MpeCcTaBrUiIa JOKYMEHT, 3TiTHO 3 SKUM BiH OYB KOJIMIIHIM MONINEHCHKIM 1
IOCTaBUJIa niz[ CyMHIB zLOBipy JI0 HBOTO Ha i Hi,Z[CTaBi 110 BiH IisIB K
areHT 1 3'SBNSBCA SK CBIZOK |y pISHMX KPHMIHAIBHHX —CIpaBax.
HauioHaneHuii Cy/1 NpOirHOpYBaB 11i BiJIOMOCTI.

3a takux obcraBuH, 3ayBaxkuin B €CI1JI, mpucyTHICTh HOHITHX ITif
Yyac OOUIyKy 3asiBHMKA Ta iX MOJajblia y4acTh MiJ 4ac po3JIsiLy CIpaBH B
CyJli He cripusiia aJeKBaTHOMY 3’sICyBaHHIO (DakTHYHHMX O0OCTaBHH OOIIYKY.
Li Ta iHmi mpoTHpivus, WO CTOCYBadHCs (PaKTUUYHUX OOCTaBHH OOLIYKY
Kob6iamBini, namy migcTaBu s CYMHIBIB Y JOCTOBIPHOCTI OTpUMaHHX
nokasziB. OTKe, NpPH OIIHII CHPABSIIUBOCTI TPOBAKCHHSA  CIJ
BPaxOBYBAaTH SIKICTh JI0Ka3iB, BKIIOYAIOUYH T€, YN OYJIM 0OCTaBUHH, 33 SKHX
BOHU OYJIM OTpUMaHi, TAKMMH, 110 CTaBJIATH ITiJ] CYMHIB 1X IOCTOBIPHICTb.

Jlnsl yHUKHEHHS! «IITaTHUX» TOHATUX, HA HAIl IOIJIS, JAOCTATHIM
Oysno 6 3a00poHM ydacTi 0coOu sIK MOHATOrO OiNbINe HiX JBiYi Ha piK Ta
3anpoBajuTH Jlep)kaBHUII peecTp MOHATUX, O SKOrO BKIIOYAIUCS O
OpraHoM JOCYIOBOTO PO3CIiAyBaHHS BIJOMOCTI mpo o0ci0, ski Oymau
3aJydeHi sIK MOHSTI. PO3MOPSIHUKOM TaKOro peecTpy MOTJIO BHCTYIHTH
MisicteperBo toctuiii Ykpainu abo MBC Ykpainu.
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benaii Onexcandp lsanoeuu,
aJBOKaT, KaHAHUJIaT IOpI/II[I/I‘IHI/IX HayK

CYJIOBUI KOHTPO.Ib I YAC 3AIMCHEHHA 3AXO/IIB
3ABE3NNEYEHHA KPUMIHAJIBHOT' O ITPOBAIKEHHSA

Crartsa 3 Korcruryiii YkpaiHu MpoOroJonIye, mo JIFOIUHA, 11 KHUTTI
1 370pOB’A, YeCTh 1 TiAHICTh, HEMOTOPKAHHICTH 1 Oe3meKa BHU3HAIOTHCS
HAMBUIOI COLIaTbHOIO MIHHICTIO, a TpaBa i CBOOOIM JIONWHU Ta ix
rapaHTii BU3Ha4arTh 3MICT 1 CPSMOBAHICTh JisNTLHOCTI IePHKABU.

CnpaBXHbOIO COLIAIBHOIO LIHHICTIO MpaBa JIIOJMHU CTAIOTh JIMIIE
32 YMOBHM IX IOBHOTO Ta OE3MEepemKoJHOr0 BTUIEHHS Y KOHKPETHHX
cycminbHHX BigHOcWHaxX. Came IIe BHU3HA4Ya€ KIIOYOBY pOJb TapaHTIid
KOHCTUTYIIHHUX TIpaB i cBOOO] KOXKHOI 0cOOM Ta 00YMOBIIIOE T ABUIIICHUN
iHTepec o mpoOiieM iX peanizanii, 0COOJIHBO B Tally3i KPHUMIHAJIEHOTO
nporecyansHoro mpasa [1, c. 4].

[MpouecyanbHi rapanTii € yHiBepcaIbHIM MEXaHI3MOM 3aXHCTY IIpaB
Ta 3aKOHHHMX iHTepeciB Oynp-skoi mogunu. O. I1. KyunHCcbKa ciyimHO
3a3Hayae, M0 «rapaHTii 3a0e3NMedeHHs MpaB yYaCHHWKIB KPUMIHAJIHHOTO
MPOBa/DKCHHS, HAaBITh IOJAO IMiJO3PIOBAHOTO, OOBHHYBAaYEHOTO YU
MICYJTHOTO, OJHUM YHMHOM HE MOXKHA PO3IJISIIATH SIK MEPEIIKOId st
PO3KpHUTTS 350uMHYy. HaBmaku, cyBope MJOTPUMaHHS [HMX TrapaHTii
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MOBHICTIO  BIJMOBIJAa€  3aBAAHHSAM  KPUMIHAJIBHOTO  IPOBAJKCHHS,
nepenidveHuM y cT. 2 KIIK VYkpaian» [1, c. 5]. KpuminansHo-paBoBUME
rapaHTisIMA  CJIJl BB&XAaTW: 3acaJd KPUMIHAILHOTO ITPOBAKEHH,
KpUMiHaJIbHO-TIpOLieCYaNIbHY (hOpMy, BHU3HAYEHHS MPABOBOTO CTaTycy
YYacHUKIB KPHMIiHAIBHOTO TPOIECY, CyJOBHH KOHTPONb MpPU HPUHHSATTI
TpoIeCyaNbHUX pitieHs Toto [2, ¢. 105].

OTxe, cynoBHuid KOHTPOJIb € OIHIEIO 3 TApaHTIH JOTPUMAHHS IpaB i
cBOOOX JIIOOMHM Ta 3aco00M 3a0e3medeHHs 3aKOHHOCTI I dYac
KPUMiHaJIBLHOTO NPOBaKeHHs. BopHOYAc CcynoBHH KOHTPOJb € OKPEMOIO
JIAHKOIO JIISUTBHOCTI Cy/ly Ha cTajil JocynoBoro posciigyBanHs. CyTHICTh
LLOTO IHCTHUTYTY IIOJISITA€E y KOHTPOJII 3a JOAEp)KaHHSAM IIpaB i cBOOON
JIFOJIMHH TIiJT Yac MPOBEAEHHS CINIUUX (PO3LIYKOBUX) Ta HETJIACHUX CJIIIUMX
(po3mykoBHX) Ailf, 3aCTOCYBaHHSA 3aXOMiB 3a0C3MEUCHHS KPHMiHAIBHOTO
MIPOBAPKCHHS, TNPOBEICHHS IHIIMX NPOLECYaNbHUX i YU NPUHHATTS
IpouecyalbHUX pimeHb. OKpiM IbOTO, CYIOBHH KOHTPOJIb CTBOPIOE
HAJIC)KHI YMOBH JIJIs peaii3amii 3acamy 3MarajlbHOCTI MiJ 9ac JOCYIOBOTO
PO3CIiayBaHHS .

O. I. Tlomox0BUY  BBaXKa€, IO IHCTUTYTY CYAOBOIO KOHTPOJIIO
NPUTaMaHHI TakKi XapakTepHi 03HAKH:

a) perinamenToBaHicTe KoHcTHTylielo YKpaiHM Ta KpUMiHAIBHHM
MIPOLECYaIbHUM 3aKOHOAABCTBOM;

0) cipsIMOBaHICTh Ha 3a0e3IeYeHHS 3aKOHHOCTI Ta 00TPYHTOBAHOCTI
pimIeHs, iif uu 0e3isUTFHOCTI OpTaHiB JOCYIOBOTO PO3CIiAyBaHHS,

B) 30CEPEIHKEHICTh Ha BPETYIIOBaHHI KOHQIIKTY MK CTOpPOHAMH
OOBUHYBa4YCHHS 1 3aXUCTY;

I') BU3HAYEHICTh Ha 3aKOHOJIAaBYOMY PiBHI MPEIMETY i MK CYIOBOTO
KOHTPOJIIO;

1) 3aTaJIbHOOOOB SI3KOBICTh CYZIOBOTO DILICHHS, 10 NPHHHATE 32
pe3yNbTaTaMH CyA0BO-KOHTPOJIBHOI AisIIBHOCTI;

e)myg dYac 1€l JiSUTPHOCTI HE BHPINIYETHCS TMHTAaHHS MPO
BHHYBATICTh 400 HEBHHYBATICTh OCOOHW, MPHUTATHYTOI IO KPUMiHAJIBHOT
BIJITOBITQJIBHOCTI;

€) OCHOBHMM  MPEAMETOM  JISUIHOCTI  Cyqy €  HepeBipka
HpaBOMipHOCTi 3aCTOCYBAHHS JI0 oci® 3ax0/iB MPOIECYaATBHOTO MPUMYCY,
SIKI OOMEXYIOTh KOHCTI/ITyHII/IHl IIpaBa Ta cBOOOIH JIIOAMHU [3 c. 50-51].

BianosigHo 10 iHIIOL Knacn(bucauu 3anpononoBanoi H. I1. Cu3zoto,
MOBHOB)XEHHS CIIIYOTO0 CYAJI LIOAO CYAOBOIO KOHTPOJIKO Ha CTajil
JIOCY/I0BOTO PO3CIiAYBaHHS JIOPEYHO 00’ €JHATH y TaKi I’SATh TPYII:

1) BupilleHHs OHTaHb NPO 3aCTOCYBAaHHS 3aXOAiB 3a0e3ICUYCHHS
KPUMiHaJIBHOTO TIPOBA/KCHHS;

2) BUpIILICHHS IMUTaHb PO MPOBEACHHS CIiIUUX (PO3LUIYKOBHX) Iiif;

3) BUpiIIEHHS THUTaHb IIPO MPOBEAEHHS HETJIACHUX  CIITIUX
(pO3MIyKOBHX) Hiif;

4) po3rIIAz cKapr Ha pimeHHs, Ail 9u Oe3misTBHICTE cimiggoro abo
POKYPOPA I1i/{ 4aC JOCYIO0BOTO PO3CIIi1yBaHHS;

5) BUpillIeHHs [HIIMX MPOLECYaJbHUX MHTAaHb, 1[0 MOTPEOYIOTH
HeyImeperKkeHoro posrsiny [4, c. 9].
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Otxe, BUPILIEHHS IIMUTaHb PO 3aCTOCYBAHHS 3aXO0/IB 3a0€3MeUeHHs
KPUMIiHAJIBHOTO MPOBAPKEHHS BXOJUTH J0 TOBHOBa)KEHb CIIIAYOTO CYIAI
11010 3JIMCHEHHS CyJOBOTO KOHTPOJIIO MiJl 4ac JJOCYAO0BOTO PO3CIiyBaHHS.

3arajbpHe IIOJIOKEHHS LI0A0 OOOB’S3KOBOCTI CYJOBOI'O KOHTPOJIIO
3akpitureHe y 4. 1 cr. 132 KIIK VYkpai#wm, BimmoBimHO 10 sikoi 3axonu
3a0e3neueHHsT KPUMiHAIBHOTO TPOBAHKEHHS 3aCTOCOBYIOTHCS Ha MiICTaBi
YXBaJH CIITIOT0 cyami abo cymy, 3a BHHATKOM BHIIQJKiB, IepeaOadeHmX
KIIK Ykpainu.

TakuMu  BUHSATKOBUMM  BHUMAJKaMW  3aCTOCYBaHHS  3aXOiB
3a0e3rneueHHss 0e3 yXBajdM CIIIUOro Cyaai € 3aTpuMaHHS ocoOwu,
nependauene cr. 207, 208 KIIK Ykpaiun Ta THM4acoBe BHIy4EHHS MaiiHa
i yac 3MIACHEHHS TaKOTrO 3aTPUMaHHS a0o0 il Yac MPOBEICHHS OOUIYKY
gn oryany (ct. 168 KIIK Ykpainn). Bigrak, B ycix iHIITNX BHMIAJAKaX yXBaja
CIIAYOTO Cymui € OOOB’SI3KOBOIO TNPABOBOKO IIJACTABOIO 3aCTOCYBAHHS
3ax0/1iB 3a0€3MEYECHHS Ta JOAATKOBOIO FAPAHTIEI0

Takox mpaBo 0coOM Ha HEAOTOPKAHHICTh MPUBATHOTO JKUTTS MOJXKE
3a3HaBaTU CYTTEBUX OOMEXEHb M IPH 3acTOCYBaHHI 3armoODKHUX 3aXOJiB,
SIKi TakoX € MpPeJAMETOM CYAOBOTO KOHTPOJIO Ha cTaiii JOCYJOBOIO
po3ciinyBaHHs. KitomoTaHHs ciim4oro, MOrojkeHe 3 MPOKypopoM, abo
KJIOIOTAHHSI MPOKYPOpa MO 3aCTOCYBaHHS 3aII001KHOTO 3aX0/y I0JIA€ThCS
JI0 MICIIEBOTO 3arajJbHOTO CyAy, B MeEKax TEpUTOPIaibHOI FOPHUCAMKIIT
SIKOTO 3HaXOJWUTBCSI OPTaH JOCYIOBOTO PO3CIimyBaHHsS. Take KIOMOTaHHS
PO3TILIIAETECS CIIAYNM CYANCI0 HEBiOKIATHO, aje He Mi3HIle ciMIeciaTd
JBOX TOJAWH 3 MOMEHTY ()aKTHIHOTO 3aTpPHMaHHS MifO3pIOBaHOrO abo 3
MOMEHTY HaJIXO/DKEHHS KJIOTIOTaHHS 10 Cy.y.

Oxpemo Bapto 3rajgatu ct. 206 KIIK Ykpainu, sika Haaiise cigaoro
CYIUIF0 TIOBHOBR)KCHHSMH II0JI0 BJIACHOT IHII[IaTUBU 3MIHCHEHHS CYIOBOIO
KOHTPOJIIO i/l Yac 3aCTOCYBaHHS JI0 0COOM 3aro01>KHOTO 3aX0/1y Y BUIIISII
TPUMaHHS IIiJ BapToro. BimmoBimHO m0 4. 1 mi€l cTaTTi KOXKEH CIiTIHuid
Cylsl Cydy, B MeXax TEPHUTOPIialbHOI IOPHCAMKIII SKOTO 3HAXOJUTHCS
oco0a, sIKka TPUMAETHCSI T1iJ] BAPTO0, Ma€ MPaBO IIOCTAHOBUTH YXBally, KOO
3000B’s13aTH OyIb-KHI OpraH AEp)KaBHOI BIAAM YU CIYXKOOBy o0coOy
3a0e3neunTH J0JepKaHHs NpaB Takoi ocoOu. Y 4. 2 3akpilieHo, o y pasi
OTPUMAHHS CIIIYUM BIJIOMOCTEH, SIKi CTBOPIOIOTH OOIPYHTOBaHY IMiI03py
PO 1M030aBIICHHS JFOJAUHU CBOOOAM 3a BIJICYTHOCTI 3aKOHHUX MIACTaB JJIsI
TAKOro T1030aBJIEHHs, BiH IOBMHEH IOCTAHOBUTH YyXBally, SKOK Mae
3000B’s13aTH Oyb-IKHH OpraH JepKaBHOI BIAIH YU CIYXKOOBY 0coOy, IiJ
BapTOI0 SIKMX TPUMAETHCS 0co0a, HEralHO JOCTaBHTH If0 0coly 10
CHIYOTO CYIUIL AJIst 3°ICYBaHHS TiICTaB I1030aBIEHHS CBOOON.

Jo Toro x BiamoBimgHO 10 4. 3 cT. 206 KIIK Vkpainu cniguuii cymaus
3000B’s13aHUH  3BIIBHUTH 11030aBiieHy CBOOOAM 0co0y, SKIIO OpraH
JepKaBHOI BIIaAX YU CITy’kO0Ba oco0a, MiJ BapTOIO SKUX TPHUMAETHCA IS
ocoba, HE HAJACTh CYJOBE pillleHHs, sike HaOpayio 3aKOHHOI cuiH, abo He
JIOBEe/Ie HASIBHICTh IHIIMX TPABOBUX IiJCTaB JUIs M030aBJIICHHS 0ocoOH
cBoboau.

BesyMoBHO, HaBejieHI MOJOXEHHS € KPOKOM BIIEpE/ Y KOHTEKCTI
3a0e3nedeH sl NpaB JIOJUHM. AJKe HOpPMH, 3akpimieHi y cr. 206 KIIK
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VkpaiHu, CTBOPIOIOTH JOJATKOBI MEXaHI3MHM 3aXHUCTy 1 CIYT'YIOTb
rapaHTisIMA JOTPHMAaHHS 3aKOHHOCTI TPH OOMEXEHHI KOHCTUTYLiIHHHX
IIpaB 1 CBOOO/ JIFOIMHY MiJl YaC KPUMIHAIBHOTO IPOBaKEHHS.
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boiiko Onekcanop Bacunvosuu,
cynns ["oJIoCiiBChKOTO PafOHHOTO CYyay
Mmicra Knesa

3ABJIAHHS IIPE3YMITIIT HEBUHYBATOCTI SIK EJIEMEHTA
ITPABA HA CITIPABEJJINBUU CY ]

[Mpe3yMmIiiiss HEBUHYBATOCTI €  OCHOBOIIOJOXXKHOK  3aCaJio0
KPUMIHaJIbHOTO TPOBAJDKEHHS, sKa 3aKkpillieHa SK B YKPalHCbKOMY
3aKOHOJIABCTBI, Tak 1 B 0araTboX MIKHAPOJHO-TIPAaBOBUX akTax. B
YKpaiHCBKOMY ~ 3aKOHOJABCTBI ~ OCHOBHI  IOJOXKCHHS  HPE3yMIILI
HEBUHYBATOCTI BU3HaueHI y cT. 62 Koncturymii YkpaiHu Ta (QakTHIHO
mpoxyomsoBani 'y cr. 17 KIIK VYkpaiam. ne 3a3HadeHo, mo ocoba
BBA)KAETHCS] HEBMHYBATOIO Y BUMHEHHI KPHUMIHAJIBLHOTO MPABOMOPYIICHHS i
He MOXke OyTH mijJlaHa KpUMiHAJIbHOMY NOKapaHHIO, JIOKH il BUHY He Oyne
JoBeZieHO y mopsanky, mnependadeHomy KIIK VYkpaiam, i BcTaHOBIEHO
0OBUHYBaJIbHUM BUPOKOM CYIy, III0 HA0paB 3aKOHHOT CHIIH.

Y  MDKHapOAHO-TIDABOBHX  aKTax MPE3yMIINis HEBHHYBATOCTI
3akpitureHa y 4. 1 cr. 11 3aranpnoi mexmapariii mpaB i cBOOOJ JIOIMHU
BU3Ha4YeHO, m0: «KoXHa IloarHa, 00BHHYBaYeHa Y BUMHEHHI 3JI0YHHY, Ma€E
IIPaBO BBKATHCS] HEBUHYBATOIO JIOTH, ITOKH ii BUHY He OyJie BCTAHOBJIEHA B
3AKOHHOMY HMOPSI/IKY HIIAXOM MPHITIOIHOTO CY/I0BOTO POIIISLY, MPH SKOMY
iil 30e3M1eUyIOTh yCI MOKIMBOCTI JUIsl 3aXHCTY». AHAIIOTIYHE MOIOKCHHS
MiCTHTBCA 1 B 4.2 cT. 14 MiXHApOZHOTO MaKTy NPO TPOMAISHCHKI Ta
MONTHYHI TpaBa, Je BKazaHo, mo «KoxkeH OOBHHyBaueHHH Yy
KPUMIHAJBHOMY 3JI0YMHI Mae€ NPaBO BBAXATHUCS HEBUHYBAaTHM, ITOKH
BHHYBATICTh HOTO He Oyjie JoBeIeHa 3TiHO 3 3aKOHOM.
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Pazom 3 mwmMm, ciii BIAMITHTH, IO TPE3yMIIis HEBHHYBATOCTI €
CTPYKTYPHHM €JIEMEHTOM IIpaBa Ha crpaBeanBHi cya. Ha xopucth 1p0ro
CBIIYMTH T€, IO MOJOKEHHS PE3YMIILIi HEBUHYBATOCTI 3aKpIIUIEHO caMe B
cT. 6 «IIpaBo Ha crpaBeIMBUil Cya» €BpONEHCHKOT KOHBEHIIIT PO 3aXHCT
IIPaB i OCHOBOTIOJIOKHUX CBOOOT JIFOIMHHU 3aKpirieHo. 30KkpeMa, B 4. 2 CT. 6
€KIIJI HOpMi BW3HA4YeHO, IIO0 KOXKEH, KOrO0 OOBHHYBAaYeHO Yy BUMWHEHHI
KpI/IMiHaJILHOFO MIPaBOTIOPYIICHHS, BBAXKAE€ThCA HEBHHYBAaTHM JOTH, IOKH
iioro BiHY He Oyie IOBECHO B 3aKOHHOMY TOPSIZIKY.

Y npenenentHiii mpakrtuni €CILUI Takox HaronoulyeTees, Lo
«IIPaBO Ha MPE3yMIIiI0 HEBUHYBATOCTI, 3aKpilUIeHe y MyHKTI 2 cTarTi 6
KoHBeHIii € OXHMM 3 €IEeMEHTIB CIIPaBeIIMBOTO CYJOBOTO PO3IISY
KPUMIHAJBHOI CIIPaBH, KU BUMAra€ThCs BiMMOBITHO 10 MYHKTY 1 Iiei x
cratTi» (1. 47 pimeHHs y crnpasi «J{oBxeHko nmpot Yipaiam» 2012 poky,
. 81 pimenns y cupasi «lllarin npotu Ykpaiau» 2009 poky).

Ipu3HadeHHs mpe3yMImii HEBHHYBATOCTI, SK CIYIIHO 3ayBaXye
B.T. Hop, Hacammiepen, MoJsirae B TOMY, 100 MPOTHCTOSTH Y KPUMIHAIEHOMY
CY/IOYMHCTBI OOBMHYBAIBHOMY VXM, CyO’€KTHBI3MY, TCHJACHIIIHHOCTI 4H
HABiTh CBAaBULIIO BChOMY, IO IIEPETBOPIOE KPUMIHAJIBHE CYIOYHUHCTBO Y
3HapsANs PO3MpaBH HaJ OOBMHYBAauYeHHM, OTOTOXKHIOE OOBHMHYBAaueHOTO 3
BHHYBATHM, pOOHTH Horo (akTuuno GesnpasumMm [1, ¢. 3].

B pimennax €CIIJI BupoOJieHO aHAIOTIYHUH MiIXiA JO IHOTO
nuTaHHsa. 30kpeMa, y crpasi «J{oBxeHko npot Yipainum» Cynr OBTOPIOE,
mo 1. 2 cr. 6 KonBeHnii y ii BiIOBIAHOMY acIieKTi CIPSMOBAHHWHA Ha
3aro0iraHHsl HEraTUBHOMY BIUIMBY Ha CIPAaBEUIMBUHA CyIOBHIl poO3Iisin
KPUMiHaJIbHOI CIIpaBH YHEPEIKEHHUX 3asiB, 3pO0JICHUX Y TICHOMY 3B’SI3KY 3
UM CYIOBHM po3risifoM (1. 47) [2].

TakuM 4MHOM, 3aBJSKU MPE3YMIILIT HEBUHYBATOCTI 3a0€311e4y€eThCs
HeynepeszeHiCTL CyAy T 4Yac pO3Isjy KPHMIiHAIBHMX MPOBAKCHb.
AJpKe, 1eil IPUHIKI 3300poHsie (opMyBaHHs IEpeI4acHoi MO3MLi cyay,
ska O BimoOpakama IyMKy IpO Te, M0 0coda, O6BI/IHYBa‘ICHa Yy BYMHCHHI
3]I0YMHY, € BHMHYBaTOIO WIe /O TOro, Koiau ii BHHa Oyne noBeneHa
BIIMOBIiTHO 10 3aKoHYy [1, c. 8].

Oxpim uporo, O.A. banuyk Tta P.O.Kyiibiga BinmiuaroTs, IO
3aBJaHHSIM TMPE3yMIILii HEBUHYBATOCTI € HEIONYIIEHHS SK 3aBYacHOIO
BIUIMBY IIONIEpEHbOT OLIHKK (akTiB oOpraHamu poO3CIiJyBaHHsS Ha
YXBAJICHHS PIlIEHHS CY/IOM, TaK i 3ano0iranHs (opMyBaHHIO TPOMaJCbKOT
OYMKHA IIOJ0 BHHYBaTOCTI/HEBHHYBAaTOCTI OCOOM 3a  BiACYTHOCTI
0CTaTOYHOTO pimeHHs cyay [3, c. 91].

Tomy BapTO BIAMITUTH, IO JUIS peati3ail npaBa Ha CIPaBEIIHBUIA CY/I
BOKIIMBE 3HAYCHHS Ma€ HEJOINYIIeHHs (OPMYBaHHS 3aBYACHOI JIyMKH
IPOMAJICEKOCTI TIpO BHHYBaTicTb NHeBHOI ocobn. Ha me HeomHopasoBo
3BepTaiacs yBara B pimmeHHsx ECILI. 3okpema, y cripasi «KprBoamnoB npoTu
VYxpainn» 2018 poky Cya KOHCTaTyBaB, IO 3asBU MOCAJIOBUX OCI0 Jep:kaBH
CIOHYKAJIX TPOMAJICHKICTh TIOBIPUTH Y BHHYBATICTh 3asIBHUKA Ta BIUIMHYJIM Ha
OMIHKY (DaKTiB BiAMOBIJHNM CyIOBUM OopraHoM. A Tomy Cy[ JIHIIIOB BUCHOBKY
npo nopytreHss 1. 2 cr. 6 Konsenuii (mynkru 131, 132) [4].
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TakuM YMHOM, BHINEHABEAEHE JMO3BOJSIE CTBEP/XKYBaTH, IO
NPE3yMIIIlis HEBUHYBAaTOCTI € CTPYKTypHHM €JIEMEHTOM IIpaBa Ha
CHpaBeUIMBHI Cy/ Ta TapaHTi€lo peaiizauii uporo mpasa. JloTpumaHHS
BUMOT Ipe3yMIILii HEBUHYBATOCTI JI03BOJISIE 3aII00ITTH:

— OOBMHYBAJLHOMY YXWIIy Ta YIEPEHKCHOCTI MiJ Yac PO3TIAy
KPUMIHAJIBHUX TIPOBA/IKCHB;

— (hopMyBaHHIO TPOMAJICHKOT AYMKH IIIOJI0 BUHYBAaTOCTI/HEBHHYBATOCTI
0co0H 32 BiICYTHOCTI OCTaTOYHOTO PillIeHHS CY.y.

VY pasi HelOoTpUMaHHS IIMX 3aBJlaHb, CYJOBE PIlICHHS HE MOXKJIHBO
BU3HATH CIIPABEUIMBUM Ta JIETITUMI3yBaTH HOTO B CYCITUIbCTBI.
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bomnapenxo Ipuna Anamoaniigna,

CTapIINii HAYKOBHUH CIiBPOOITHHK HAyKOBOT
nmabopaTopii 3 mpodIeM MPOTHIIT 3TTOYNHHOCTI
HHI Ne 1 HamionansHOi akajgemii BHYTPIIIHIX
CIIpaB, KAHIUJAT IOPUANYHHX HAyK

JOMAIIHE HACWIbCTBO:
MHOYATKOBHUU ETAII PO3CJIAYBAHHSA

BusiBiieHHS Ta pO3CIiAyBaHHsS 3JI0YMHHUX [isiHb, IOB’S3aHUX 3
JIOMAIITHIM HaCHJIBCTBOM, 3aBXAM NMOTpedye 0coOnMBOI yBarm Ta MOBHOI
MoOimizamii mpodeciiiHUX 3HaHb, HABUYOK MPAI[iBHUKIB CIiAYUX Ta
orepaTMBHUX Migpo3aitiB. Came I NPaBONOPYLICHHS BHPI3HAIOTHCS
MiABUICHUM CTYIICHEM CKJIAIHOCTI, TPYIOMIiCTKOCTI Ta BiJIOBiJabHOCTI.

[MuTaHHO TPOTHAII JTOMAITHBOMY HACWIBCTBY TPHUCBITHIN CBOI
mpami Taki BueHi, sk A. baima, . bammypka, I. Bacucra, O. Boiiko,
B. bpmxuk, A. Bacunnes, T. Bo3na, B. I'omina, O. JIxxyxa, 1. [Ipo3nosa,
M. Crcrokosa, /[l. 3abpona, A.3amopoxues, M. 3acnasceka, A. lmrina,
A. HocumiB, O. KoBanboBa, A.Jlabyns, O.Mycienko, B. IIuBoBapos,
M. Pomka, O. Crpenbuenko, I'. Xpucrosa, O. [llanosanosa, JI. [lleBuenko
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Ta iHmwi. He mpuMeHmyroun HayKkoBHMH BKJIaJ BYEHUX Y JOCHIDKCHHS
3a3HaueHOl NPOOJIEMATHKH, 3ayBa)KMMO, IO OCOOJMBOCTI PO3CIIiTyBaHHS
KPUMiHaJbHUX MPOBA/UKEHb 32 (DaKTaMH JOMAIIHBOTO HACWIILCTBA Yy
BITUM3HIHIA IOPUANYHIN Haylll 3aJHMIIAIOTBCS 110332 YBAarol TEOPETHUKIB.
PazoM 3 THM, BpaxoBYIOUM 3arpo3JIMBY TEHICHIIIO 3pPOCTAHHS TaKHX
mposiBiB, 10 Oe3mocepenHO0 OOYMOBIIOE HEOOXITHICTE  PO3POOKH
BIINOBITHUX PEKOMEHAAIIN MO0 PO3CITiAyBaHHS IHUX 3JIOYHHIB, yKa3aHEe
MMUTaHHSA TOTPeOye PETEIHHOTO aHANI3Y Ta AOCIHIHKEHHS.

[MoyaTtkoBuii eranm  po3ciilyBaHHA OYyAb-KOTO 3JIOYHHY €
KPUMIHAICTHYHAM HOHATTAM. BOHO BHKOPHCTOBYETHCS ULl MO3HAYCHHS
nepiony JI0CYZI0BOTO PO3CIIlyBaHHs, HA IKOMY 3a JOLOMOTIOIO CIIIYMX Aii,
OpraHisalliiHUX Ta OINEPATHBHO-PO3LUIYKOBUX 3aXOAiB  (BHKOHYBAHHMX
o[pa3y Micisl BIAKPHUTTS KPUMIHATBHOTO MPOBAHKEHHS) BCTAHOBIIOIOTHCS
00CTaBHHH TOJii, SIKi MAIOTh O3HAKH 3JIOYMHHOTO MisTHHS, HEOOXITHI JJIs: a)
Opi€HTYBaHHA OpraHiB Ta 0cCi0, M0 pO3CIHIAYIOTh KpHMiHAJIbHE
MIPaBONOPYIICHHS; 0) BHUCYBaHHS BEpCiif; B) IUIaHYBaHHS PO3CIIiTyBaHHS;
) pO3IIYKY Ta 3aTPUMaHHsS 3JIOYHMHI; [) 3a0€3Me4eHHs] BIALIKOIYBaHHS
30UTKY; €) IPUITMHEHHS Ta MOoNepe/pKeHH 310uuHy [1, c. 206].

3a 3aranpHuM  mpaBwioM, 3asHadae  O.0. MineBchkuii, Ha
MOYaTKOBOMY €Talli JOCYAOBOTO PO3CHi{yBaHHS 3aCTOCOBYIOThCS TIPHIOMH,
3a JIOIIOMOTOI0 SIKMX MO>KHAa BCTAHOBHTH: «IIPOCTOPOBO-YACOBI 3B SI3KH MiXK
OKpPEeMHUMH CIilaMHU 3JI0YMHY Ta OOCTaBWHAMHM MOJii; iAeHTU(IKAIiiHI Ta
CUTYAIlifiHi BJIACTUBOCTI CIIiB Ta iXHIO JOKa30BY I[iHHICTh; NPUYHHHU
BiJICYTHOCTI a00 HasBHOCTI CIIi/iB K (PaKTiB, IO CylepedaTh IPUPOTHOMY
nepeOiry aHaJOTiYHHUX NOAiN (HeraTuBHI 00cTaBuHM) [2, c. 60].

PoGora ciiggoro Ha MOYaTKOBOMY €Tarli PO3CIiAyBaHHS 3JI0YMHIB,
[OB’SI3aHUX 3 JOMAIIHIM HACHJIbCTBOM, XapaKTEPHU3YEThCS CKIIAIHICTIO
4yepe3 CyNepewInBiCTh J10Ka30Boi iH(opManii o0 Outbimocti GakTHaHuX
00CTaBMH, MIO CTOCYIOTBCS MOJIl KPUMIHAIGHOTO TPABOMOPYIICHHS 1
BHHYBATOCTI Y HOTO BYMHEHHI KOHKPETHHX 0Ci0, MIO MOXKE BIUTMHYTH Ha
(opMyBaHHS ICTHHHOTO YSIBJICHHS ITPO BUMHEHE NPOTHIIPABHE JisTHHS.

B y3aranpHeHOMY BHTJISIII 1O OCHOBHMX 3ajlad MOYAaTKOBOTO €TaIry
PO3CIiyBaHHS JaHOTO BUAY 3JI0YHMHIB MOXKHA BifHECTH: 1) BCTAaHOBJICHHS
Micu, Jacy i 00CTaHOBKH 31I04HHY, HOTo CYTHOCTi, a TaKOX BHSBJICHHS,
¢ikcamis 1 BuIydeHHsl Horo ciuigiB (jxepen /:[0Ka3113) 2) BCTAQHOBJICHHS,
3arpuMaHHs (y TOMY YHCII PO3IIYK) 0coOwH, Hl}lO3pIOBaH01 B BYHMHCHHI
37104KHY; 3) 30upaHHs JI0Ka3iB, TOCTATHIX VISl MOBIJOMIICHHS ITPO MiI03py
(xo4a 6 10 OIHOMY €T1i30/1y JOMAITHEOTO HACHIIbCTBA).

Onpasy micis OTpPUMaHHS TOBIJIOMJIEHHS IpO BYMHEHHsS (akTy
JIOMalIHEOT0 HACWJILCTBA, NMpPALiBHHUK IIOJNiLii, Tepea BHI3OM Ha Micue
noJii, 31iHCHIOE NEpBUHHY NEPEeBIpKy: a) 3MICTy Ta MOBHOTH iH(popMarii
PO BHUKJIMK; 0) MOBTOPHOCTI BHKJIMKIB Y MHHYJIOMY; B) 3HaXO/DKCHHS 3a
aipecor0 BUKIMKY OcCi0, siki mepeOyBaroTh Ha NPOdiTakKTHIHHX 00JiKax
HamionasnsHoi nomiwii Ykpainm.

Hpn6meI/I Ha MicIle oI, IepIoYeproBUMH 3aa4amn npamBHHKa
ToJTinii € 3 HCYBaHHH a) PU3HKIB 3aIPO3H JKUTTIO Ta 310POB’I0 WICHIB CIMT;
0) HagBHOCTI JiTefl B TIIOMEIIKaHHi; B) HEOOXITHOCTI HAaIpaBJICHHA
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aBTOMOOLI  (KapeTu) WIBMAKOI MEIUYHOI JIOIOMOTH  IIOTEpIILUINM;
T') HasIBHOCTI 30poi (SIKIIO Taka €, 1 MOXKJIMBICTD 11 3aCTOCYBaHHS) Ta HIIMX
3ac00iB, 1110 3aIPOXKYIOTh JKUTTIO Ta 3/10POB 10 YWICHIB POANHH.

[ToynHaroun 3 MOMEHTY BUSBIICHHS (DaKTy BUMHEHHS JIOMAIIHBOTO
HAaCWJIBCTBA U YIPOJOBX MOTO IOCYIOBOTO pO3CIiAYBaHHS, CIiT9ni
ITOBMHEH 3aCTOCOBYBAaTH BCi HasBHI B HBHOTO 3acO0M W METOIM HE TiJIbKU
UL TOTO, 100 310paTh MOCTaTHIO JOKa30BY 0a3y, sKa O MiITBepIpKyBaia
NPUYETHICTD 1 BUHY 3JI0YMHII O BUYMHEHUX NPOTHIIPABHUX IifHb, ane i
NPUIMHUTHA HOTO 3JI0YMHHY JISUIBHICTH, @ TaKOX 3a0e3MeYUTH HaJaHHS
HEOOXI1THOT TOTTOMOTH MOTEPIIJIOMY Ta 1HIIMM YIeHaM POJUHH.

[Morepniniit 0ocobi HEOOXiMHO po3’ICHUTH ii MpaBa Ta MOXIJIHMBOCTI
IIO/I0 3aXWCTy BiJ MOJAJBIIOr0 HACHWIBCTBA, 3’ICyBaTH HEOOXIiTHICTH
3a0e3meyeHHs 11 Oe3lMeKM Ta Ha MiACTaBl IOTO BHU3HAYUTHCA 31
CHeLliaTbHIMH 3aXOJaMH IOAO0 KPHUBIHHKA, O(DOPMUTH Matepiaid Juis
NOJAIBIIOr0  MPOBEACHHS  NPOLECYaJbHUX T 1  NPHTATHEHHS
MIPAaBONIOPYIIHMKA /IO Bi/IMIOBiATEHOCTI.

[Min yac croinkyBaHHS 3 0COOOIO, TOCTPAKAAIOK BiJl JOMAIIHBOTO
HACHJIbCTBA, TPALIBHUKY TOJIIT HEOOXITIHO: a) 3aCMOKOITH MOTEPILIY 0CO0Y,
a TaKOX MITEH, O CTalM CBiJKAMH BYMHCHHS JOMAIIHHLOTO HACHILCTBA; 0)
BUSIBISITH TIOBAry, CHIBYYTTS JO MOTEPIIOI 0COOM Ta PO3YMIHHS CUTYaIlii,
HaMaraTHCs BUKIIMKATU B Hei JOBipY; B) 3alleBHUTH HOTEPIILIOTO, IO BiH Ta
foro nitm mepeOyBaloTh B Oesmemi; B) 3aIPONOHYBATH MOTEPIIIOMY
3BEpPHYTHUCS OO JIKaps 3a KBaTi(piKOBaHOIO MEIWIHOIO JOMOMOTOI0, a, 3a
HEOOXITHOCTI, U MPOBEICHHSA CyJOBO-MEIUYHOI E€KCHepTH3d abo 3HATTA
1o0oiB; T) MEepPEeKOHATH MOTEPILIOr0 B TOMY, IO 3aKOHOJABCTBO Ha HOTO
CTOPOHI 1 IIO JKOJHA JIIOJIMHA HE Mae NpaBa 3acTOCOBYBAaTH Oyab-sKe
HACWJILCTBO JIO IHILIOI OCOOHW; J) MOPaAMTH MOTEPIIOMY 3BEpHYTHCS 3a
KOHCYJIbTAI[I€l0 70 IICMXOJIOra, 3a3Ha4yMBIIM, LIO0 OPH pPOOOTI 3 HHUM
30epiraeTecsi KOH(IACHIIWHICTE; €) 3a HEOOXIMHOCTI HagaTH NOBHY
iHopMarito om0 AepkaBHUX (HEICep)KaBHUX) YCTAHOB Ta OpraHi3amil, ski
MOXYTh HaJaTH I[OTEPIIOMY IIATPUMKY Ta 3aXHCT, y TOMY YHCII
MOXIIUBICTh TIPUTYIIKY; €) Hi B SKOMY pa3i HE 3acyIDKyBaTH IOBEIIHKY
JKEPTBH, Hal04d Topajay, BKa3iBKM Towlo. KpiM ToOro, mpamiBHUKY MOJiLii
HEeoOXiZIHO YBa)KHO CIOCTEpiraTu 3a MOBEIIHKOI 0cCi0, siki nepeOyBatoTh Ha
Miclli BYMHEHHS 3JIOYMHY Ta HE OILIHIOBATH CHTYAIl0  «IEepIINM
Bpa)keHHsIM». JlOpEYHNM € POBENICHHsI OTIMTYBAaHHS CYCIJIIB 1100 0OCTaBHH
IHIUJICHTY, SIKUW CTaBCsl, a TAKOXK X HAsBHOCTI B MUHYJIOMY.

B xozi 6e3nocepeIHBOTO CITUIKYBaHHS 3 0CO0010, SIKa MiI03PIOETHCS
y BUMHEHHI HAaCHWJIbCTBA, NPAIiBHUK IOJILii MOBHHEH: a) MpPEACTaBHTHCS,
MOSICHUBIIN JIOUUIBHICTE JaHOi Oecimy; 0) po3MOBY BECTH CIIOKIHHO Ta
BPIBHOB2XXEHO; B) PO3MOBY NPOBOJUTH TaKUM YMHOM, III0O BOHA Oyna s
KPHUBJHHMKA «CUTHAJIOM», L0 BiH HE MOXXE PO3PaxOBYBaTH Ha MOMAAJBIILY
0e3KapHICTh; T) HarOJIOCHUTH, IO 3aCTOCYBaHHS OyAb-IKHX HACHIBHHIIBKHX
Jiif Mae 03HAaKM MPABOIMOPYILIEHHS, 32 SIKe YAHHUM 3aKOHOM IepeadadeHo
aJIMiHICTpaTHBHY 200 KPUMiHAJIBbHY BiIMOBITATBHICTb.

IMopsin 13 3arajgbHUMH Ta HaBEJEHHMMH BHIIE OOCTaBMHAMH, LIO
MUIATaoTh  3°CyBaHHIO, CIIAYMH TIOBMHEH, 3 MOMEHTY OTPUMAaHHSI
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iHpopMalii Mpo BUMHEHHS JOMAIIHbOTO HACUIIECTBA, BCTAHOBUTH (DaKkTH Ta
0oO0CTaBMHHM, sKi BKa3ylOTh Ha: KPUMIHAIBHUH XapakTep NPOTHIPABHUX
JisiHb 1 JIO3BOJISIIOTH NMPAaBWIIBHO iX KBamiikyBath, (GopMy HacHIIBCTBA,
MOTHUBH BUMHEHHS JOMAIIHHOTO HACHIILCTBA I10JI0 )KEPTBH, BIKTUMOJIOT14HI
pUCH TOTEPIIJIOr0, TPHBAJICTh BYMHEHHS HACWIBHUIBKUX i Ta IXHI
HaCNOKU Tomo. BomHowac BapTo mam’ATaTH, IO 32 BYHHEHHS 0CO00I0
JOMAITHBOTO HACHIILCTBA, HE3BAXKAIOUN HA HOro (opmy, OKpiM BIACTUBUX
HOMYy HACNIJKiB, TaKOX HACTAIOTh TCHXOJOTIUHI HACTIAKH, OCOOIHBICTH
SIKMX 3aJIeXKHTh BiJl popMH HacWIIbCTBa Ta Horo TpuBaiocTi [3, c. 13].

3BepTaeMo yBary i Ha Te, IO Yy AESIKHMX BHI3JKax ocoda, ska IMojae
3as1By PO BUYMHEHHS JOMAITHFOTO HACHIILCTBA, MOXKE HAZATH 3 PI3HUX HPHINH
(HampuKIIaa, oMcTa, 00pasa) HElpaB/MBI BIJOMOCTI, AW CKOMIIPOMETYBaTH
iHIoro uieHa ciM’i. Y ToMy 9HCIi, TTOBIIOMILIFOUH TIPO (HaKTH JOMAITHBOTO
HACHJIBCTBA, 3asBHUK HE 3aB)KIM Ma€ Ha METI NPUTATHYTH WIEHA CBOET POJMHA
JI0 KPUMIHAJBHOI BIATIOBITAIIBHOCTI, BIH MOXKE MATH JIMIIIC HaMip CIIOHYKaTH
KOHKPETHY 0Cco0y (WieHa ciM’i) Ha BYMHCHHS MMEBHUX [iif. B iHIINX Bumaakax
Moe OyTH 3aMOBUYBaHHS WICHOM CiM’i (Halgacrimie, Matip’10) moa0 (HaxTis
HACWIBCTBA IO BiJHOIIEHHIO N0 AiTeil. ToMmy oco0y, sika MOBLIOMIISIE PO
(aKTH HACWIBCTBA, TAaKOXX HEOOXITHO TOMEPEeAUTH TPO  HACTAHHA
KPUMIHAIBHOT BIAMOBIIATBHOCTI 33 3aBiJOMO HEMPABIMBE IOBIIOMJICHHS
(3rimuo 3i ct. 383 KpmminamsHoro Konekcy Ykpainm). JJomIbHO MOBITOMUTH
MOTepHiNi 0co0l Mpo Te, SIKe MOKapaHHS MOXKEe OyTH BH3HA4YEHO CYIOM
CTOCOBHO 3JIOYMHILI, PO3’SICHUTH 3MICT BIANOBIIHUX cTarei KpuminambHOTO
Konekcy Yxpainu.

Jus giTkoi ¢ikcarii (akTiB HACHIIECTBA HAa MICII MOJIT HEOOXiTHO
3BEPHYTH yBary Ha: a) CIiJM Ta O3HAKH HACWIILCTBA (CHHIII, MOAPSIIHMHY,
KpOB, paHu, OMiKH, BUPBAaHE BOJIOCCS, CIIJU MOOUTTS); O) CTaH y4acCHUKIB
KOHQIIKTY (eMOIfHHH CTaH, AJKOTOJBHE YW HApKOTHUYHE CIT STHIHHSA,
O3HAaKW MepeisiKy, Jkaxy, TPeMTIHHS pyK Ud Tina, eMolliiiHa
HEBPIBHOBAXKEHICTh, pPO3IpaTyBaHHS, IUIA4, KPHUK, araris); B) CTaH
YKUTJIOBOTO MPUMIILEHHS (CTiu KPOBi, po30UTI nmpuiiaan, Mebii Y BiKHA,
PO3KHIaHI pedi, po3ipBaHHU OMAT Ta iHIIE); T) BUAW 3HAPANIA UM 3aCO0H,
SIKUMHU MOTJIM OYTH CIIPHYUHEH] YIIIKOPKEHHSI.

[lig 9ac BU3HAYEHHS MOCITIJOBHOCTI NMPOBEIACHHS OKPEMHUX CIIITIHX
(po3mIykoBUX) i CHIAYOMY HEOOXIHO KEepyBaTHUCS HE TIIbKU
opraHi3aliiHUMH, a W TaKTMYHUMH MipKyBaHHsAMH. [lepeBara moBHHHa
BigaBaTUCS [isM 1 3axojaM, HECBOE€YAcCHE MPOBEICHHS SKUX MOXKe
NIPU3BECTH JI0 3HUILEHHS JIOKa3iB Ta ixHiX jpkepen. Cepel nepiouyeproBux
cmiguux  (PO3WIYKOBUX) MiH, IMO MOXyTh OyTH TpoOBeAeHi NpH
pO3CIiAyBaHHI JOMAIIHBOTO HACHWIBCTBA, HEOOXIJHO BHIIIUTH TaKi:
a) OTJISI Miclis TOJii; 6) OCBilyBaHHS; B) JAOMUT IMOTEPIIJIOTO Ta CBiJKIB;
T') JOIHT Mi03PIOBAHOTO.

[Momo anamizy marepiaiiB, OI0 MOXYTh CBIIYHTH NPO BUMHEHHS
JIOMAIIHFOTO HACWJIBCTBA, TO IICIIsI BHECCHHS BIAMOBIIHOI iH(opMaIii 1o
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€PJIP, BimoMOCTi, IO MICTATHCS B UX MaTepiaiaX, OLIHIOTHCS CIITINM
3a HACTYITHUMH KPUTEPisIMH:

a) Juxepeno iHpopMmaii (Big kKoro 0yja0 oTpUMaHO in)opMaui}o po
BYMHCHHS JIOMALIHBOTO HaCI/IHLCTBa) HOTo MOXOJKEHHS, 3B’ SI30K 3 MOJIE0,
sKa BUBYAETBHCS, HAIIMHICTb, MOXJIUBI JeQeKTH B1)106pa>KeHH$I HUM
00’eKTHBHOI NIACHOCTI (XBOPOOIHMBHHA cTaH 0coOH, AeeKTH CIPHIHATTS 1
T. iH.);

6) 3MicT iH(popMarii, ii TOBHOTA, TOYHICTH, SIKi caMe OOCTaBHHHU
oIl 1 HACKIJIFKY TTOBHO BUCBITIIIOIOTECS B MaTepianax;

B) 4M HE cymnepeuuTh iH(popMalis B HaJaHUX Marepianax OjHa
OJIHIMN.

Ha mincraBi aHamizy nepiiodeproBHX Iid HPaLiBHUKIB MOJILIT Mpu
PO3CIIilyBaHHI JIOMALIHEOTO HACH/IECTBA, JI0 OCHOBHKX 3aBJ[AHb [I0YaTKOBOTO
erary po3CIiyBaHHs MOXHA BifHeCTH: 1. AHani3 HasBHOI iHQopmauii Ta
BXKHTTS 3aXO/IB IOAO0 3a0e3nedeHHs 0e3MeKH 0ci0, sKi 3a3HaIHM JOMAIIHEOTO
HacuibeTBa. 2. OriHKa CcQOpPMOBaHOI CIIAYOI CHTyamii Ta MOCTaHOBKA
TaKTUYHHUX 3aBJaHb IOJ0 PO3CTILyBaHHS (AaKTy JOMAIIHHOTO HACHIIBCTBA.
2. Bussnenns mxepen iHdopMarii mpo po3ciigyBaHHi 3JI0YHH (MaTepiaibHi
CITiv, 3HApSAAS 3JI0YMHY, CBiAKM-oyeBHaLl Ta iH.). 3. CriiamaHHs TIaHy
pOSCJIl}IyBaHHH Ta 00paHHs HATPSMKY pOSCJ’IlL[yBaHHSI 4. OGpanns dopmu i
METO/IiB B3aEMOJIIT 3 opraHammu 1 ciryx6am, 10 31IHCHIOITE 3ax011 y chepi
3ano0iraHHs Ta MPOTUAIl JOMAIIHBOMY HAacHIbCTBY. 5. Ilomyk i oxepxkaHHs
neranpHOI iH(opMamii mpo MexaHi3M 1 0OCTaHOBKY BYHHEHOTO 3JIOUHHY.
6. 30upaHHs i BUBYECHHS BiOMOCTEH IPO OCOOHCTICTH MOTEPILIOro (Crocid
KWTTS, 3aHATTS, 3B°A3KH, 3MICT JZO3BUNIA, PUCH XapakTepy, HOTO IMOBEIiHKa
JI0, Y MOMEHT 1 Hicisl BYMHEHHS 37104nHYy Tomo). 7. [Tomyk, ogepxaHHs i
aHaJi3 iHpopMmalrii mpo ocoly, 10 BUNHMIIA 3TI0UKH, il po3IyK i 3aTPUMAHHSL.
8. HpOBe,JIeHHSI TEepIIOYEProBHX CITiTInX (p03n1y1<0131/1x) nii (ormsa mics
TOJIii, IOMHT MOTEPIIIOrO T CBI/IKIB, JOIHT Mi/I03PIOBAHOTO, OCBII[yBaHHSI)

Omxke, IOYATKOBUI eTam pO3CIiAyBaHHsS 3JI0YMHIB, TOB’SI3aHUX 3
JIOMaIlIHIM HAaCHJILCTBOM, CIIPSIMOBAHHMH, IepeayciM, Ha OTPHUMAaHHS BUXiJTHHUX
JaHUX PO BUMHEHE MPaBOIOPYIICHHS, 30KpEMa, OLIHKY BiZOMOCTEH mHpo
00CTaHOBKY BUMHEHHS 3JI0YMHY, CIOCI0O HACWIBHHUIBKHAX [, 00’ €KT
37I0YMHHOTO TIOCSTaHHs, 0CO0Y MOTEPHIJIOro, 0co0y KPUBJIHNKA TOLIO.

HacamkiHeup BiIMITHMO, [0 TOYaTKOBUI €Tam pO3CIijyBaHHS
3JI0YMHIB, TMOB’S3aHMX 3 JOMAIIHIM HACHJIBCTBOM, 3aiiMae y CTPYKTypi
cim4oi MisUIPHOCTI BaroMe MiCIe, OCKUIBKHA CaMe TYT 3aKIIaJaloThCs
OCHOBOIIOJIO’KHI 3acaJd It BCTAHOBJIEHHSA OO’ E€KTHMBHOI ICTMHH B
KpPUMiHaJIbHOMY IIPOBa/UKEHHI, BUSBIISIETHCS 1 30MPAETHCS 3HAYHA KIIBKICTh
JIOKa30BUX JoKepen. ToMy Bif mpaBHIIBHOCTI H e()eKTUBHOCTI il CIiT40TO
Ha IbOMY e€Tami 3aleXHWTb NOAAIBIINH ycHmiX Ta eQEeKTUBHICTH
PO3CITiIyBaHHS KPUMIHAIBEHOTO TPOBa/DKEHHS.

Cnucok eukopucmanux ocepen
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2. Minescekuii  O. O. TIlouaTkoBwii eTam  JOCYIOBOIO
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MixcnapoOnuii  OpuOuuHUlL  BICHUK:  30IDHUK — HAYKOBUX — Npayb
Hayionanvroeo ynieepcumemy OepoicasHoi nooamxosoi ciyscou Yrpainu.
Bum. 1 (2). 2015. C. 108-114.

3. Tymennukoa T.P., Merimb A.C. XapakTepucTuka
JOMAIIHFOTO HACWIIBCTBA: BIATIOBIAANBHICTH 1 HACHIOKA. Haykosuil 8iCHUK
Miscnapoonozo eymanimaprozo yHigepcumemy. Cepis: HOpucnpyzneHiis.
2018. Ne 35. Tom 2. C. 12-14.

Bypax Mapia Bacuniéua,

CTapIIMi HAYKOBUH CIiBPOOITHUK HayKOBOT
naboparopii 3 mpo0ieM NPOTH T 3T0YUHHOCTI
HHI Ne 1 HarionanbHOT akajemii BHYTPIIIHIX
CrpaB, KaHIUJAT FOPUIMYHHUX HayK;

Jakin Apocnae Onexcandposuu,

MIPOBIAHNH HaYKOBHH CIIiBPOOITHUK HAYKOBOL
naboparopii 3 mpoOreM MPOTH Il 3TOYNHHOCTI
HHI Ne 1 HamionanbHOT akazeMii BHYTPIIIHIX
CTpaB, KaHJUJAT FOPUIMYHHUX HAyK

ITO3AIIJIAHOBA IIEPEBIPKA SIK 3ACIb 3BMPAHHS IOKA3IB
CTOPOHOIO OBBUHYBAYEHHH ITIII YAC IOKA3YBAHHS
B KPUMIHAJIBHUX ITPOBAKEHHSAX ITPO 3JIOYUHU,
HOB’A3AHI 3 HE3AKOHHHMM 3ABOJIOAIHHAM 3EMEJIb

3emMisi BHW3HAETHCS OCHOBHHUM HAI[IOHAJIBHAM 0araTcTBoM Ta
TIPUPOIHUM PECYPCOM, 110 MepeOyBae il 0COOTHBOK OXOPOHOIO ICPIKABH.
Bucoka mHiHHICTE 3eMeNb SK TOBapy B PUHKOBIH CKOHOMINI poOWTH i
HpI/IBa6HI/IBI/IM 00’€KTOM 3JI0YMHHHUX TOCATaHb. Bijbll TOr0, 00 €KTHBHUUN
npupicT 001iKOBaHMX KPUMIHAIBHUX IPOBAKCHb 3a3HAYCHOI KaTeropii, o
JMCOHY€E 31 3MEHIICHHSIM IIOCTAaHOBIICHHX OOBHUHYBaJbHHUX BHPOKIB,
CBIIYUTH TPO HEOOXIJHICTh YJOCKOHAJEHHS MpPOLEAYpPH JOKa3yBaHH:
00CTaBMH BUMHCHHS KPUMIHAIBHOTO MPABOMOPYIICHHS, OPSAKY 30UpaHHI
JIOKa3iB, X JOCIIKEHHS, IEPEeBipKU Ta BUKOPHCTAHHS TOIIO.

Tak, aHaNi3 KpUMiHANGHUX NPOBAKEHb Yy CIIPaBaX MO 3JIOYHHHU,
IIOB’s13aHi 3 HE3aKOHHUM 3aBOJIOJIHHSAM 3€Mellb CBIIYHTBH, IO ITO3AIDTaHOBA
nepeBipka € e(eKTHBHUM 3aco00M OTpHMaHHS JOKa3iB. BiacHe ToMy,
BaroMiCTh Pe3yJIbTaTiB M03aIIaHOBOI MEPEBIPKH JUIsl JOKa3yBaHHS y CIpaBax
NpO 3JIOYUHH, TOB’SI3aHI 3 HE3aKOHHUM 3aBOJIOJIHHSM 3€Mellb, HE MOXKHA
HenooMiHoBaTH. J[OCiKeHHS 3aB/aHb, SIKi BUPIIIYIOTh OI[IHOYHO-3¢MeIIbHa,
3eMeJIbHO-TEXHIYHA Ta IHII eKCIIePTU3H, SIKi MOXKYTh OyTH BHKOPHUCTaHI MiJ(
Yac JI0Ka3yBaHHs JJAHOTO BHJY 3JI0YMHIB, CBIIUUTH, 110 BOHM HE OXOILTIOIOTh
co00r0 BHPIIICHHS THX IUTaHb, SIKI MOXYTh OyTH BHpIIIEHI B pe3yibrari
NIPOBEJICHHsT TIepeBIpKH. 30KpeMa, eKCIepTH3a He MOXKE BCTaHOBUTHU SIKi
MOPYLICHHST 3€MEJIbHOTO 3aKOHOABCTBa OYJIO JOMYIIEHO, B YOMYy came
TIOJISITANIM TIOPYILIEHHS Ta BCTAHOBUTH PO3MIp 3aBJIAHOI MarepiaibHOT IIKO/H.
ToMmy pe3ynbpTaTd MO3AIJIAHOBOI MEPEBIPKA € BAKJIMBHM JIOKa30M JIJIS
BCTaHOBJICHHsI 00CTaBUH KPUMIHAJIBHOTO MPOBA/KEHHSL.

Binnosigxo, norpedye 3akoHOIaB4OrO BPCTYIIOBAHHS  [HTAHHS
BIZITHECEHHS PE3yJbTaTiB MO3aIUIAaHOBHX IEPEBIPOK Ta PEBIi3id 10 pKepena
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nokaziB  (ct. 84 KIIK Vkpainm). Pasom 3 TuM, aHamizyroum 3MiCT
M03aITAaHOBHX nepempox SKI  OPOBOIATBCS Y  KPUMIHAIBHHUX
MIPOBAPKCHHAX, MOB’SI3aHUX 13 HE3aKOHHMM 3aBOJIOAIHHSM 3€Mellb, BOHH
JI03BOJISIIOTh BCTAHOBHUTH KIIIOYOBI MOMEHTH, SIKi CBiA4YaTh NMPO BYMHEHUI
37m09YrH. 30KpeMa, MO3aIUTaHOBI MEPEBIPKH TAIOTh MOXKIIMBICTh BCTAHOBUTH:
MiACTaBH AT BUKOPUCTAHHA 3€MEIBbHOI MISIHKH; IOy 3€MEIbHOI
IOUITHKY, sIKa HE3aKOHHO BHKOPHCTOBYETHCS; CyMy 30WTKIB, CHPHYHHEHIX
HE3aKOHHUM 3aiHATTAM 3EMENbHOI INSIHKH; HAasSBHICTH JOKYMEHTIB, IO
MOCBIAYYIOTh MPABO BJIACHOCTI YW MPaBO KOPHUCTYBaHHS 3E€MEIbHHMHU
JUISTHKaM¥U 3 KaJIacTPOBMMH HOMEpaMH; JOTPUMaHHS BHUMOI 3€MEIBHOTO
3aKOHO/IaBCTBA Ta BCTAHOBJICHOTO MOPSAKY HaOyTTs 1 peainizauii mpaB Ha
3eMeNIbHY AUISHKY, BUKOPUCTAaHHS 3€MENBHOI IUISHKHM; YU JIOTPUMAaHO
BUMOTHU 3€MEIBHOTO 3aKOHOIABCTBA IPH Tepenadi, BHIYYEHHI 3€MEIbHOI
JUISTHKY, JOJACP)KaHHS IUIbOBOTO TPH3HAYCHHS 3E€MENbHOI IUITHKH; CTaH
(haKTUYIHOTO BUKOPHCTAHHS 3€MENBHOI TUITHKN HA Yac BUMHEHHS 3JI0YHHY;
(akTH MOXJIMBOTO 3allONiSHHSA IIKOAW TEPHUTOpiaNbHIA TpoMajai MicrTa,
iHTepecaM Jep)KaBH, YH CYMDKHMM 3E€MJIGKODUCTyBauaM; IOBHOTY
HapaxyBaHHS Ta CILIATH IPOIIOBOTO 3000B’sI3aHHS 33 OPCHAOBAaHI 3eMeJIbHI
JUISHKY (3eMEeJIbHUN TTOIaTOK Ta OPEH/IHA IJIaTa).

VYb6adaeThest, 10 MO3alJIaHOBa MEpeBipKa CIIpSIMOBaHa Ha 30MpaHHs
JI0Ka3iB — a caMe BOHA JIO3BOJISIE BCTAHOBUTH OOCTaBMHH, SIKI CBITUYATh IIPO
HasSBHICTh TOPYIICHh 3aKOHOAABCTBA, SKi BIJHECEHI OO TPEIMeTy
JIOKa3yBaHHS Ta 3AIHCHIOETHCS B paMKax KPHUMIHAJIBHOTO IIPOBADKCHHS.
Pesynbratn mosarraHoBoi peBi3ii UM TEPEBIPKM BHKOPHCTOBYIOTHCS SIK
JI0Ka3, IO IO CBIAYMTH aHali3 MPaBO3aCTOCOBHOI MpakTHKH. Kpim Toro,
MPOBEICHHS I03aIUIAHOBOI IEPEeBIPKM Y PEBi3il NOCUTH CHOpiJHEHE i3
METOIO Ta MPU3HAYCHHIM EKCIICPTH3H, SKa € CJIIIU00 (PO3IIYKOBOIO) €0,

TakuM 4MHOM, JOXOAMMO BHCHOBKY, LIO 33 CBOEK IPOLECYAIbHO0
IPUPOJIOK0 MO3aILIAHOBA [EPEeBiPKa € CIiA40I0 (PO3LIYKOBOK) M€K0, a He
3aX010M  3a0e3ledeHHs KPUMiHaJIbHOTO ImpoBa/pkeHHs. [losaruianoBy
IEPEBIPKY, PEBI3iF0 JOLUIBHO BIXHECTH 1O JUKepeNa JO0KasiB, BHICIIA
BimnoBigHi 3MiHHU 110 cT. 84 KIIK Ykpainn.

BupimmBimM  MUTaHHS OO  NPHHAIEKHOCTI  MO3aILIAHOBOT
nepeBipky, peBi3il 10 cniguux  (PO3UIYKOBHX) Mii, HPOINOHYEMO
pPO3MVIaZIHYTH  MOXJIMBUIL  TIpOLECYyaJbHUM  MOPSIOK  TPH3HAYSHHS
no3ariaHoBoi  nepeBipku. Ha cphorogHi IpaBo3acTOCOBHA IIpaKTHKa
MICIICBHX CYIiB HE BUPOOMIIA €TMHOTO ITiJXOAY MO0 IHOTO MUTAHHS.

Sk BxKe 3a3HAYANOCS, HA CHOTOHI CIIAYHUI Ta MIPOKypop Mo30aBiIeHi
MOBHOBA)XEHb IOA0 TPH3HAYEHHS [03aIuIaHOBOi nepeBipku. Coimunit
Cy1Jsl HE HAJUICHWH MOBHOBAXEHHSIMHU IIOAO BHPILICHHS NMUTAaHHS MPO
HaJIaHHS [O3BOJY IPO NPOBENEHHS MO3alJIaHOBOI MepeBipku. Y pasi
3aKOHOJIABUOI'0 3aKPIIUICHHS] aKTa I[O03aIIaHOBOI MEPEeBIpKU SK JpKepela
JIOKa3y, BHHUKA€ HEOOXiTHICTh HaJaHHSI Cy0’€KTaM MOBHOBaXEHb IIOI0
IHIIIIOBaHHA Takoi MEpeBIpKM Ta NPUHHATTA pilleHHS PO HaJaHHI
JI03BOJIY, MOTpeOye BHPIMIEHHS IUTaHHS NP0 JOUUIBHICTE CYIOBOTO
KOHTPOJIIO 338 NPUHHATTSAM PIIICHHS PO CYIOBUI KOHTPOJIb.

[HiniroBaTH MpOBECHHS MO3AIIAHOBOI MEPEBIPKH, Ha HAIy TYMKY,
Ma€ CTOpPOHAa OOBWHYBAa4Y€HHS — CIIIYMH UM TPOKYpOp, YINOBHOBaKEHI
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3nidicHroBatH 30ip Ta (ikcamilo J0Ka3iB B paMKaX KpPUMIHAJIBHOTO
NPOBAPKCHHS, [UIIXOM TIOJaHHS KJIOMOTaHHA ciigaoMy cymmi. Jus
3a0e3reyeHHs] PIBHOCTI YYaCHHKIB KPUMIHAJIBHOTO NPOBA/UKEHHS, TaKi K
MIOBHOBA)XCHHS JIOLIJIBHO HaiaTh 1 cTOpoHi 3axucty. IIpo HeoOXimHiCTh
HaJlaHHS TaKorOo IpaBa CBIMYMTH PSAA TEOPETHUHHX IOCIHIIKEHb, 30KpEMa,
I. B. Topa [1, c. 88], B. B. PoxxoBa Ta iH.

HpuiiHsTTs PillIeHHs! OO0 HaJaHHs J03BOJY Ha MPOBEACHHS TaKOi
nepeBipku Mae OyTH IOpydeHo ciigdomy cynni. Kimroosa pomb ciigdoro
CyAl y MNpUMHATTI pilleHHs NP0 HAJaHHA JO3BOdY CIiA4OMY CYLA
00yMOBIICHA THM, IO, HA HALIC MEPCKOHAHHA, Taka MepeBipka MoTpebye
30IHCHEHHs CYJ0BOIO KOHTPOMIO. Takum YMHOM, CIIJYOMY, IPOKYpPOPY Ta
CTOPOHI 3aXHMCTy NOLIIBHO HAJaTH IOBHOBAXCHHS IIOJO 3BCPHCHHS JO
CHIAYOTO CyAJi 3 KJIONMOTaHHSAM MO NPH3HAYCHHS MEPEBIPKH, a CIITIOMY
Cyail HaAaTH TOBHOBAXXEHHS INOJO NMPUHHATTA PIIICHHSA IIOAO HaJaHHS
JI03BOJy Ha TIPOBEJCHHS  MO3AIUIAaHOBHX  MepeBipok. HanminenHs
MIOBHOB&)XCHb CIIITYOTO, MPOKypopa Ta CIIIYOTO CyAJl IIOAO MPOBEICHHS
MMO3aIJIAHOBOI MEPEBIPKH  JOLIIBHO 3MIHCHUTH MNUISXOM JOMOBHEHHS
raBu 20 KIIK VkpaiHu crarTero, fka perlaMeHTye IpolecyanbHUR
MOPSIIOK TPU3HAYCHHS 103aIUIAHOBOI MEpeBIpKU YK peBi3ii. Y cTarTi Mae
OyTH BU3HA4YEHO METy MO03aIlJIaHOBOI MEPEeBIPKH YW peBi3ii, Cy0’ €KTiB, sKi
YIIOBHOBaXKEH] 3[1MCHIOBATH II03aIlIAHOBY IIEPEBIPKY, BUMOTH /0 TaKOTO
KJIOIIOTAaHHs, CTPOKM TIPOBEICHHS, NEpENiK IHTaHb, $Ki HEOOXiTHO
BUPIMINTH Ta YCTaHOBY, SIKiil JOPy4Ya€eThCs IPOBEICHHS.

AHamni3 TpaBO3aCTOCOBHOI IIPAKTHUKH CBIAYUTH, IO OCHOBHHUM
Cy0’€KTOM, YIIOBHOBa)XEHHM 31HCHIOBAaTH TEPEBIPKH B cdepl 3eMeNbHHX
BITHOCHH, Y TOMY YHCIIi 1 NO3aIIaHOBI, € iHCIeKkTop Jlepkreokamactpy Ta
JlepxaBHOT 1HCIEKI{ CUILCBKOIO TOCIOJAPCTBA, IOBHOBAKEHHS SIKHX
BU3HAYEHO HOPMATHBHUMHU JIOKYMEHTaMH, SIKi PErIaMEHTYIOTh IOPSI0K
MIPOBEIECHHS TUIAHOBHX Ta I103aIIAHOBUX TIEPEBIPOK.

Tomy BOauaeThcs HE MOUUTPHUM BH3HAYaTH IEPETiK CYO’€KTiB B
KIIK Vkpainu, skuM Moxe OyTH JOPYYEHO IPOBENECHHS I03aIIaHOBOI
peBi3ii, OHAK MOUITHHO MOKJIACTH HAa CIITYOr0 UM MPOKypopa 0OOB’SI30K
3a3HaYaTH TAKOTO CYO’€KTa B KIONOTaHHI PO NPU3HAYCHHS I103aILIaHOBOT
nepesipky. Taka HeoOXiAHICTE 0OYMOBICHA B3a€EMOAIEI0 MiXK IHCIIEKTOPOM
Ta CII4MM, sKa BifOyBAa€ThCA HA IArOTOBYOMY eTalli MPU3HAYCHHS
103aMIaHOBOI TepeBipKy, pesisii. IIpn BUPICHHI NUTAaHHS PO HALAHHS
JI03BOJTy Ha TIPOBEIICHHS MO3aIUIAaHOBOI NEPEBIPKM OCTATOYHE PIillIeHHS 3
I[LOTO MPUBOAY NPUIMAE CIIAIUH CyAnsl, BUXOIIYM i3 OOIPYHTYBaHHS
HeoOXiZTHOCTI BUOODY cy0’€KTa B KIIOTIOTAHHI.

Bingrak, mnpouecvambHUH TODPSAAOK TNPH3HAUYEHHS I103aIUIAHOBOT
MepeBIiPKU IOMiNBHO BU3Ha4MTH B okpemiil crarti KIIK Ykpainu. ne cmin
BU3HAYHUTH MOBHOBAKEHHS VYAaCHHKIB KDPHMIHAJIBHOTO IPOBA/KEHHS Ta
CITITYOTO CVAMI IIOAO BUDINICHHS IUTaHHA MPO HAJAaHHS JO3BOIY Ha
MPOBEICHHSI 03aIJIAHOBOT MEPEBIPKH.

Cnucok guxopucmanux ocepe
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bypnaxa Bnaoucnae Bacunvoseuu,
HavyalIbHUK BiAiy ["og0BHOTO Citiuoro
ynpagiinas HanionansHoi nominii Ykpainu

3AJIYUEHHS MMPAIIBHUKIB KIBEPITOJIIIL B MEKAX
JOCYIOBOT O PO3CJIAYBAHHSI HE3AKOHHOTI'O
IO3BABJIEHHS BOJII ABO BUKPAJIEHHS JIIOAUHHA

Koncrurynieto YkpaiHi BCTAHOBIIOETHCS OJTHE 3 OCHOBOIIOJIOXKHHX Ta
(hyHIAMEHTAIBHUX TPaB OyIb-SIKOTO IHMBUTI30BAHOTO CYCITIIBCTBA — IPABO Ha
CB060,uy Ta 0COOHCTY HEIOTOPKAHHICTS, YTBEP/DKCHHSL AKOTO Ta JOTPHMAHHS
Horo BciMa WICHAMM CYCIUIBCTBA € HEBIJ€MHOKO CKIIAJOBOK MPHHLMITY
BEPXOBEHCTBA IIPaBa Ta €JIEMEHTOM OCHOB IIPABOBOI JIEPKaBHOCTI.

BonHouac, kpuMiHaJIbHE 3aKOHOAABCTBO YKpaiHu, crarrero 146
KpuminanpHOTO KOAEKCY VYKpaiHM Tepembadae BiAMOBIAAIBbHICTH 3a
HE3aKOHHE 1030aBJICHHS BOJII a00 BUKpaJCHHS JIOJUHU. A 3 ypaxyBaHHAM
CTPIMKOTO PO3BHUTKY iH(QOPMALIHHIX TEXHOJOTiH, crmocoOn BYMHEHHS Ta
BapiaHTM TPHUXOBAaHHSA BINNOBITHUX 3JIOYMHIB 13  3aCTOCYBaHHSIM
€JIEKTPOHHO-00YHCITIOBAILHUX MAIIMH 1 KOMII IOTEPHHUX MPHUCTPOIB CYTTEBO
YPI3HOMaHITHUJIUCH.

B cucremi HamionampHoi momimii  Ykpaiau — (yHKIIOHYE
Henaprament kiGepnominii HamionansHoi mominii  YkpaiHu, mo €
MDKPETiOHAIIbHUM ~ TePHTOPIiaNbHAM ~ OPTaHOM, SIKHH  BIATOBIAHO  JI0
3aKOHOZ[ABCTBA YKpaiHu 3albesmedye peam3au1}0 JIEp>KaBHOI TOJIITHKH y
rally3i mpOTHAii Kibep3Io4MHHOCTI, 3IiHCHIOE lH(bOpMaLIlI/IHO aHAJITHYHE
3abe3neueHHss KepiBHHMITBa HarionampHOI mominii YkpaiHum Ta oprasis
JICp’KaBHOT BIagM NPO CTaH BHPILICHHS IUTaHb, BIJIHECEHHX [0 IOTO
xomnereHii [1].

SIK migKPeCIIOTh BYEHI, KIOEP3JIOYMHHICTD — 1€ 3JI0YHMHHICTD Y TaK
3BaHOMY BIPTyaJbHOMY MHPOCTOPI, 10 BU3HAYAETHCS K 1H(OpMAIHHUN
MPOCTIp, IO MOJENIOETECS 33 JIOIOMOTOI0 KOMIT'IOTepa, Yy SKOMY
nepe0yBalTh BiIOMOCTI Tpo ocoOy, mpeaMeTH, (aktw, mozii, sBuma i
TIPOLIECH, MIPEACTABICHI B MATEMaTHYHOMY, CUMBOJILHOMY a00 Oy/b-sIKOMY
IHIIOMY BHJi, & TAKOX PYXH, IO IepeOyBarOTh y MPOIECi, Y JOKANBHUX i
rI00AbHUX KOMIT FOTEPHHUX MEpekax, abo BIIOMOCTI, 10 30epiraroThCs B
mam’ati Oyap-sKoro (i3udHOro abo BIPTYyaabHOrO MPHUCTPOIO, a TaKOK
IHIIIOTO HOCIS, CHCIiaJbHO MPHU3HAYCHOTO Ui IXHBOTO 30epiraHus,
00po0OKkH i mepenaui [2, c. 32].

Y Toli ke dYac, BIAMOBITHO 10 TOJOXKeHHS mpo JlemaprameHT
kibeprominii HarionameHoi mominii YkpaiHu (3aTBepIKeHE HaKa30M
Hamionanenoi momimii Vkpainu Bim 10 smmcromama 2015 poky Ne 85),
JenapTaMeHT KiOeprominii Oepe y4dacth y (opMmyBaHHI Ta 3a0e3rnedeHHi
peamizamii JepXKaBHOI TONITHKH INOJO NONEPEDKEHHS Ta MPOTHIIl
KPUMIHAJBHUM IPABOMOPYIICHHSM, MEXaHi3M IiJrOTOBKH, BUMHEHHS a00
NPUXOBYBaHHS  SIKUX  Hependavyae  BUKOPUCTAHHS  EJIEKTPOHHO-
00YHCTIOBATFHUX MAIINH (KOMII FOTEPiB), CHCTEM Ta KOMIT IOTEPHIX MEPEX
1 MEpEeK eNeKTPO3B’ A3KY.
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I3 HaBeneHOro Ta y B3a€MHOMY 3B’SI3KYy 31 BKa3aHUM IIOIIEPEIHbBO,
HaJaHHA CIIJYUM JIOpYYeHb Ha Oynbp-sSKOMY eTali JOCYIOBOTO
PO3CIIiyBaHHS 3JI0YMHIB OB SI3aHUX 13 HE3aKOHHUM M030aBJICHHSIM BOJI
a00 BHKpAJCHHSIM JIOJMHU € HAJ3BUYAHO €(PEKTHBHUM 1 JOIILHUM,
0CO0AMBO, SKIIO BIAMOBIAHMI 3J0YMH BYMHABCI 3a JOIOMOIOIO
€JIEKTPOHHO-00YNCITIOBATIHHOT TEXHIKH.

Bueni migkpeciroioTh, mo cnennika JAHOTO BUAY 3ITOYHHHOCTI
TIOJISITAE Y TOMY, IO TOTYBAaHHS Ta CKOEHHS 3JI0YHHY 3MiHCHIOETHCS, KOIH
3JI0YMHENb NPAaKTUYHO HE BIAXOAMTH BiJ poOOYOro Micus, a BUMHEHHS
3JI0YMHIB € JOCTYITHUM JUISl IIUPOKOTO KOJa 0Ci0, OCKIIBKHM KOMII I0TepHA
TEXHiKa MOCTiiHO nemieBiiae. Taki 3TOYUHA MOXKHA CKOIOBATH 3 OYIb-SIKOi
TOYKH 3€MHOI Kyni i B OyAb-sIKOMY HacCeJICHOMY HyHKTi a o00’extn
3JIOYMHHHX 3a3iXaHb MOXKYTh IepeOyBaTh 3a THCAYI KiTOMETpIiB BiX
3104HMHISA. KpiM TOro, 10BoJi CKIaHO BUSABHTH, 3adiKCyBaTH i BHJTY4HTH
KPUMIHAJICTUYHO 3HAYYIIy iH(pOpMAIilo MPU BUKOHAHHI CIIMIMX Iiil Ayt
BHKOPHUCTAHHA ii K PeYOBOT0 JOKa3y. Yce 1e, 0e3yMOBHO, € IMepeBaraMu
JUTs Kibep3iaouuHIB [3].

Ha wnHamy ayMKy, B3a€MOIOB’SA3aHICTh KiOEP3JIOUMHHOCTI Ta
HE3aKOHHUX 11030aBJeHb BOJII a00 BUKPaJEHb JIOJIUHH, MOJATa€E Mepll 3a
BCE B TOMY, LIO 32 JIONIOMOIOIO EJIEKTPOHHO-OOYHCIIOBAJIBHOI TEXHIKH
BHJIAETBCS MOXUIMBHM BHMAraHHs BHKYIy 33 IOBEPHCHHS BHKDAJCHOI
JIOAMHH B il POAMYIB 3 MOXIMBICTIO He OyTH IICHTH(IKOBAHHM 3a
rOJIOCOM, ~ HEMOXJIMBICTIO ~ BCTAHOBHTH — MICIE3HAXOJUKCHHS  OCOOH,
BlZ[CJ'IlZ[KYBaTI/I KIHIEBHI paXyHOK, Kyau Oy nepepaxosam KOIIITH B 6y/:[1,-
sAKOMY iX ekBiBaneHTi. CyTT€BO ypi3HOMAHITHIOIOTBCS i CIIOCOON BUMHCHHS
3JI0YMHIB 110JI0 HE3aKOHHOTO M030aBJICHHS BOJI, OCKIJIBKH 33 JJOIOMOT'OIO
KOMIT'FOTepa  IiJI’€IHAHOTO JI0 IHTEPHET-MEepexi, MOXHAa YMOBHO
«BUMaHUTH» 0CO0Y, BOJIIO SKOI IUIAHYETHCS OOMEXKHUTH 3 MICLSI MacoOBOTO
CKYIUeHHS Jro/ielt a0o iMoBipHOTO TiepeOyBaHH ii poaudis. [lops i3 1M,
cepell CIocO0iB MPUXOBaHHSI, HAa HANIy AYMKY MOXe OyTH BHKOPHCTaHO
omepariiHe TporpaMHe 3a0e3leueHHs, MOI0 O3BOJSIE JUCTAHIIIHO
BHIANATH iH(OPMAIIIFO 3 CepBepiB KaMep BiJCOCTIOCTEPEIKEHHS B YMOBHOMY
«KBaJIpaTi» BYMHEHHS 3JI0YHHY.

Bci nepepaxoBaHi opranizaifiiiHi Ta TeXHIYHI 0COOJIMBOCTI BIACTHCS
3aJIOKyMEHTYBaTH Ta  JOJYYUTH JO MarepialiB  KPUMIiHAIBHOTO
MPOBA/PKEHHSI BUKIIIOYHO 32 JONOMOTOI0 3ajy4eHHs OCi0, 110 BOJOAIIOTH
cneuudiyHUMHU Ta BY3bKO-CIIEI[IaJIbHUMH 3HAHHSMH Y BIATOBIIHIN raiys3i,
SIKUMH ¥ € TIPAI[iBHUKH MiAPO3AUTIB KiOepHomiIIii.

Tomy, Ha Hamry JIyMKy 3alydeHHsS NpaliBHUKIB KiOepromimii B
KOHTEKCTI JIOCY/IOBOTO PO3CIiyBaHHS HE3aKOHHOTO Mo30aBieHHs Boiii abo
BUKPAJICHHS JIIOJVHHU € HaJ3BHYAHO BAKIMBUM KPOKOM, IO YMOKJIMBHTH
BHUKOHAHHS TOKJIaJeHNX KprMiHaMBHUM NpOIeCyabHUM KOAEKCOM YKpaiHH
3aBJlaHb [4] Ha CITIUOTO, a TAKOXK JIO3BOJIUTH TMPOTUIIATH, B X0 JOCYIOBOTO
PO3CIiTyBaHHS CY9aCHUM 1H(OPMAITIHTHO-TEXHIYHAM BUKJTKAM.
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Bonobyese Anamoniii @edomoguu,

npodecop kadeapu KpUMIHATEHOTO TPOLIECY
Ta KPUMIiHAJIICTUKU JIOHEFKOTO I0PUANIHOTO
inctTutyTy MBC YXpaiau, TOKTOp FOPHINIHAX
HavK, Ipodecop;

Basicanwk Bacunv Bacunvosuu,

acmipaHT J[OHebKOTrO FOPUINYHOTO IHCTUTYTY
MBC Vkpainu

BUKOPUCTAHHS ITIOJITPA®A B KPUMIHAJIBHOMY
MHNPOBAJI’KEHHI TA JOTPUMAHHA ITPAB JIIOAUHHU

Jnst po3ciigyBaHHS KPHMIHAJIbHUX IPABONOPYIICHb THIIOBOIO €
CUTYyAIlisl BUSBICHHS PO30DKHOCTEH B TOKa3aHHSIX IMOTEPIUINX, CBIAKIB 1
migo3poBaHuX (OOBHHYBaueHHX). Y 3B’S3Ky 3 IIMM TIOCTa€ 3aBIaHHS
BU3HAYCHHS NMPUYMH TaKUX po30DKHOCTEH Ta ix ycyHeHHs. | nmocuTh 4acTto
NPUYMHAMHU PO30DKHOCTEH B TNOKa3aHHSAX BUSBISETHCS HENPABIUBICTD
OKPEMHX YYaCHHKIB KPUMIHAJIBLHOTO MPOBA/KEHHSI, IX HAMaraHHs BBECTH B
OMaHy OpraH JI0CYJOBOT'O PO3CIilyBaHHS 1 cyl. Y 3B’sI3KY 3 IMM BUHHKAE
IUTAHHS TPO MOXIIMBICTH IICHXOJOTIYHOTO J1arHOCTYBAaHHS TaKHX
YYaCHUKIB KPHUMIHAJIBHOTO TPOBADKCHHS 1 BHMKOPHCTaHHSA IS IOTO
CIemianbHUX 3HaHb. Y TOW ke 4dac B 4. 2 cr. 28 Koncrurymii Ykpainu
3a3HAYA€THC, MO JKOIHA JOAWHA Oe3 ii BUIBHOI 3romu HEe MOXe OyTH
mijiJaHa MeIMYHUM, HAYKOBUM YH THIIHUM JIOCIi/IaM.

B 0Oarath0X CydacHHX MyOJIKAIliIX BII3HAYAETHCS JIOCHUTH IIMPOKE
3actocyBaHHs mojirpaga B Oarateox kpaiHax (CLHA, Kanani, I3paini,
VYropumni, Pociiicekiii ®@enepanii Ta iHIINX) Ui OTPUMAaHHA JaHUX, SKi
JO3BOJIIIOTh BH3HAYWTH KOJIO 3aIliO3PEHMX Y BYMHEHHI KPUMIHAIBHHX
TIPaBOIIOPYIICHb, OTPUMATH 1HIII JIaHi, [0 MAlOTh 3HAYEHHS Y KPUMIHAIEHOMY
nipoBa;pKeHHI. [IpakTrka 3acTocyBaHHS ToJirpada IPyHTYEThCS Ha TOMY, IO
BiH JI03BOJIIE BHSBHTH MHMOBLUIBHI PEaKilii OpraHi3My JFOJMHU Ha IICBHI
TIO/IPA3HUKH (3aITUTaHHs, TIPeA’ IBIICH] IPEIMETH).

Meroauka MPOBENEHHSI TaKMX JOCHTI/DKEHb BKIIOYAE B cebe JBa
OCHOBHI €Taly, Ha MEepUIOMY 3 SKHX BCTAHOBJIOETbCS HOPMaJIbHUI
(OHOBHMI piBeHB NCHUXO(i310JIOTIYHOT AKTUBHOCTI OpPTraHi3My JIOAWHH, IO
peecTpyeTbes nomirpadgom. [t BCTAaHOBICHHSI (JOHOBOTO PIiBHS CTABIISTHCS
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HEWTpanbHi 1 HENmpueMHI Ui O0coO0M 3amuTaHHis. TakuM YHHOM
BCTAaHOBJIIOETbCS MPUPOIHS (OHOBa TcuxodizionoriyHa peaxiis JIOJUHA
SIK Ha HEWTpalbHI NMUTaHHS, TaK 1 HAa NMUTaHHS, IO 1 HENPHEMHI 1 BOHA
BOJIiE TIPUXOBaTH CBOE MpaBIWBe cTaBieHHs. Ha apyromy erami
JiarHOCTYBaHHS 0C00i CTaBIATHCS NEPEBIPOYHI MMUTAHHS, SIKi B)KE TIOB s3aH1
3 IPEIMETOM JIOKa3yBaHHS y KPUMIHAIFHOMY NPOBAKEHHI. 3apeecTpoBaHi
moJirpagoM peakmii Ha TEpeBipOYHI NHUTAHHSI BUKOPHCTOBYIOTHCS IUIS
MTOPIBHSAHHSA 3 PEaKIlisIMH Ha HEHTpaNbHi i KOHTPOJIbHI TUTAaHHS, HA TiICTaB1
SIKMX E€KCIIEpPT POOUTHh BHCHOBOK NPO Cy0’€KTMBHY 3HAUyLIiCTh ISl AAHOT
0CcO0M THX YM IHIIMX MMUTaHb, IO CTABWJIMCS MiJ Yac A0ciikeHHS. ToOTo
METOJIMKa JiarHOCTYBaHHSI OCOOM € JOCHUTh CKJIaJHOK 1 TOoTpedye
pETeNBHOT MiArOTOBKH.

Ha i mikHapomHoi HpakTHKH 3acToCyBaHHA mojirpada B YkpaiHi
3’SBWIAcS BENMKAa KUIBKICTh TNPUXWIHHUKIB BIIPOBA/DKCHHA Toiirpada B
OTIEPaTUBHO-PO3IIYKOBY 1 CIiqUy AisUTBHICTE [1]. B Toit ske yac icHye ¥ JOCUTH
KpUTUYHE CTaBIECHHA [0 MOXJMBOCTEH 3acToCyBaHHA momirpajga B
KpPUMIHATFHOMY MPOB3/DKEHHI 1 BHUKOPUCTaHHS IOro pe3yJbTaTiB B
nokaszyBanHi. Tak, A. AnTekMaH 3a3Hayae, 10 B I3paini pe3ysbTaTUBHICTH
HOro BUKOPHCTaHHSI B KPHMIHAJIBHOMY NPOBA/PKEHHI MOB’S3aHA HE CTLIBKH 3
OTPUMAaHHSAM JIOKa3iB 3a HOTO JIONIOMOTO0, CKUIBKU 33 PaxyHOK 3IiHCHEHHs
TICHXOJIOTTYHOTO BIUIMBY CaMOT0 (paKTy MO>KIIMBOCTI 3aCTOCYBAHHS «IETEKTOPa
opexHi» [2, c. 152-153]. Oxpemi ykpaiHCBKi IOCITITHHKH OOIPYHTOBaHO
3a3HAYAI0Th, M0 [IaTHOCTYBAHHA TNCHMXO(i3IONOTIYHNX TIPOIECIB JFOAWHH
moTpedye OCOONMMBHIX YMOB, sIKi 0 BHKITIOUAITM BIUIMB HA JIFOAMHY 30BHIITHIX
MO/IPa3HUKIB (LIyMH BYJIHMIN, PO3MOBH B KOPHJIOpI, CTYKIT MiJOOpIB TOIIO).
Tomy omuTyBaHHs i3 3aCTOCYBaHHAM MoJirpada MOXKIIMBE JIHIIE B CHELIATHLHO
00J1aJIJHAHOMY 3BYKOHETIPOHHKHOMY MPHUMILIEHHI — B yMOBaX EKCIEPTHOI
naboparopii abo crierianpHOro 60kcy [3, ¢. 13].

BucHoBkH TICUXOJIOTIB 1010 MOXJIABOT e(heKTUBHOCTI
BHKOPHUCTAHHS MoJirpada y KpIMiHATEHOMY TPOIIECi TAKOXK HEOTHO3ZHAYHI.
Bonn 3BepraroTh yBary Ha Te, IO JOCTOBIPHICTH BINOBiJCH, OTPHMAHHX
mijg gac BUKOPHCTAHHS nomrpa(ba 3QICKHTE BiJl NPABHUILHOCTI 3MICTY
IUTaHb, TEXHIKH iX (POPMYIIIOBAHHS, MiArOTOBICHOCTI i BMiHHS eKcrepra
BU3HAYUTH KOJIO THUX YM IHINIMX NHTaHb Ta iX YEproBOCTi, a TAKOXK BiA
HaJAITYBaHHS arapaTrypu i mporpamHoro 3abesneuenns [4, ¢. 40-41].

OueBuaHO, 1IO caMe 3 ypaxyBaHHSIM KPUTHYHOTO aHaJi3y
MPOBEJCHHS TICMXO0(]i310JIOTIUHIX EKCIIEePTU3 3 BUKOPUCTaHHAM moJiirpada
Ta HAYKOBHX po3po0ok (myOmikaniil) MiHicrepcTBoM tocTumii Ykpainu
Oy BHeceHi 3MiHM B po3ain VI «Ilcuxonoriuna excrnepruza» Haykoso-
METOIMYHHUX PEKOMEH/Ialliil 3 IMTaHb I JTOTOBKH Ta MPHU3HAYEHHS CYJOBUX
eKCIIEPTU3 Ta EKCIEPTHHUX JOCTi[PKeHb. BiH OyB JONOBHEHHH HOBUM
myHKTOM 6.8 3rimHo 3 Hakasom MinictepcrBa toctumii Ne 1350/5 Bin
27.07.2015, BiAMOBIMHO 1O SKOTO MiJ Yac TCHUXOJIOTiYHOI €KCTIepTH3U 3
METOI0 OTPHUMAaHHS OpiEHTYBaNBHOI iH(OpMamii MOXe MPOBOIUTHCS
ONWTYBAaHHSA 13 3aCTOCYBaHHSAM CIICI[iAIbHOTO TEXHIYHOTO 3acoly —
KomI'rorepHoro nosmirpada. IlpeameroM omMTyBaHHS i3 3aCTOCYBaHHSIM
KOMIT'IOTEpHOTO moiirpadga € OTpUMaHHS OpieHTyBaJdbHOI iH(pOpMarii
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mIOZI0: CTYHNCHS WMOBIPHOCTI MOBIJOMJICHOI OIMUTYBAaHOK  OCOOOIO
iH(bopMauﬁ' MOBHOTH HaJIaHOi ONMHUTYBaHOI 0c000I0 iH(popMalii; JoKepena
OTPUMAHOI ONHTYBAHOI0 0COGOK0 IH(OPMAllii; YSIBICHL ONUTYBAaHOI 0COOH
IpoO TEBHY MOAI0; iHINOI OpieHTYBAIbHOI 1H(bopMau11 HEeoOXiTHOT st
KOHCTPYIOBaHHS BEPCii pO3CIilyBaHHS NMEBHHUX MOAIHA. Taki OMUTyBaHHS
MOXYTh HPOBOINTHCH TIILKM 32 HAsSBHOCTI MHCHMOBOI 3TOIHM 0COOH, siKa
MIPOXOAUTHME OTIUTYBaHHS [5].

Ha ocHOBi aHamizy HOpMaTHBHO-TIPABOBHX AaKTiB, IO PETYIIOIOTh
BUKOPHCTAaHHS CHELiQIbHUX 3HaHb B KPHUMIHAJbHOMY MPOBAJKEHHI,
YHUCENPHUX ITyOJIiKaIiii HAyKOBLIB 1 IIPAaKTUKIB INOJO 3aCTOCYBAaHHS
noJirpaga MoXHa 3pOOUTH HACTYITHI BUCHOBKH.

1.Tlpu pmocnipkeHHI B KpPUMIHAJBHOMY IPOBa/DKEHHI 0co0H,
MOKa3aHHA $KOI BUKIMKAIOTH CYMHIBH, IS i1 ONHMTYBaHHA Ta 3a Ii
MIICBMOBOIO 3T0JIOI0 MOKE OyTH BHKOPHCTaHMH CHELiaJbHUH TEXHIYHHUN
3aci0 — KOMIT FoTepHHI nomirpad.

2.OnuTyBaHHA  JOCHIMKYBaHOI  OCOOM i3  3aCTOCYBaHHSIM
KOMIT FOTEPHOT0 ToJjirpada Moxe 3IiHCHIOBATUCS TUIbKH B ME¥XKax CYI0BO-
NICUXOJIOTIYHOI ~ €KCHEePTH3W 3 METO OTPUMAaHHS  OpIEHTYBAJIBHOT
iHpopMmarii, HeoOXigHOT s (bopMymOBaHHﬂ BHUCHOBKY €KcCIepTa II0JI0
MTUTaHb, MOCTaBJICHUX iHiniaTopom MIPOBECHHS eKCIIePTH3H
(mcuxodizionoridyaa ekcrepTu3a BiIACYTHA B PEECTPI METOIUK MPOBEICHHS
cymoBHX ekcriepTn3 MiHicTepcTBa focThIlii YKpainu [6]).

3. 3acTocyBaHHS KOMII IOTEPHOTO Iojirpaga Ta OIiHKa OTpHMaHUX
pe3yNbTaTIiB  3IIHCHIOETHCS EKCIIEPTOM-TICHXOJIOTOM, SIKHHA BIiIIOBiZae
BHMoOTraMm, BuzHaueHuM y cT. 10 3akony Ykpainu «IIpo cynoBy excrepTusy»
(3 orsigy Ha L€ MOJIOXKEHHS HEKOPEKTHHUM € BHKOPUCTAHHS TEPMiHY
«eKcrepT-noirpadosor», OCKIIbKH Taka CHelialbHICTh BiACYTHS B peecTpi
aTECTOBAHUX CYJOBUX eKCIlepTiB MiHicTepcTBa rocTuilil Ykpaiuu [7]).

4. BUCHOBKH  €KCIIEpTa-TICHXOJOra  MOXYTh  OyTH  TUTBKH
HMOBIPHICHUMH, OCKIUIBKH OITUTYBAaHHS NPOBOIUTHCS ISl OTPUMAaHHS
OpieHTYBaJIbHOI iH(OpMAaIii Ta € cy0’€KTHBHOIO OIMIHKOIO (pi3iororigHmx
peaxmii manocmigHOI OcoOM Ha Ti UM iHIN 3amMTaHHSA, 3adikcoBaHi
noJirpagom.

TakuM YMHOM TPU BHUPINICHHI MHMTAHHS IIOA0 JOIIBHOCTI
TPOBEJICHHS  TICHXOJIOTIYHOI  SKCIISPTH3H i3  3aCTOCYBaHHs moiirpaga
MOTPIOHO  BPaxOBYBAaTH CKJIAAHICTh i HII[FOTOBKI/I i TpOBEJCHHS,
HMOBIpHICTh pe3yNbTaTiB, iX poiii B JIOKa3yBaHHI, a Tak0X MOXJIHUBOCTI
JIOIIMTY €KCTIepTa y Cy/i CTOPOHAMH KPUMiHAJILHOTO MPOBAPKEHHSI.
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Taspuniok JIwomuna Bonooumupiena,
CTapIIMii HayKOBUH CIiBPOOITHUK HAYKOBO-
JociaHol tabopaTopii mpobieM npaBoBOro

Ta OpraHi3amiifHoro 3a0e3neueHHs qisUTbHOCTI
Minicrepcrea JHAI MBC Vkpainu, kKaHoumaT
IOpUIMYHNX HAyK

IIPABOBA PEIVIAMEHTANIA ITIOKA3AHD 3 UYKUX CJIIB
Y KPUMIHAJIBHOMY ITPOLECI YKPAIHHA

JocuTh IUCKYCIHHMM Ha CHOTOIHI B KPUMIHaIBHOMY Mpoleci
VYkpaiHu € TUTaHHS BU3HAHHS II0Ka3aHb 3 YYXKHX CIIB J0Ka30M, M0
3YMOBJICHO OCOOJIHMBOCTAMU MexaHi3My (GbopMyBaHHS TaKHX I1OKa3aHb.
Bnache, sk 1 3acTOCYBaHHS Ta PO3yMiHHS CaMOTO TOHATTS «IOKa3aHHS 3
YY)KHUX CIIBY» Ma€ psifi PO30DKHOCTEH y IPaBO3aCTOCOBHIi JIisUIBHOCTI.

Y 3B’SM3Ky 3 UMM, Ha II0YaTKOBOMY €Tami 3alpoBa/UKEHHSI
KpuminaapHOTO TIpotiecyanbHOro Koaekey Ykpainu (nam — KIIK Ykpaiam)
npoekToM 3akoHy Ykpainu «IIpo BHeceHHs 3MiHM 10 KpumiHambHOTO
IpoIeCyalbHOTO Komekcy Ykpainu» Bin 28.01.2013 Ne 2112 (mami —
3akoHOTIPOEKT Ne 2112), Gymo 3ampormoHoBaHo Bukmountu cT. 97 3 KIIK
Vkpaian. Sk Hachmimok mnepepbaganocs, MO MPUAHATTS Ta peaizaiis
3aKOHOMPOEKTY N03BOJUTh BUKIIOUMTH i3 KITK Ykpainu momoxeHHs, sKi
(aKTHYHO  JIO3BOJIIIOTH  3JIMCHIOBATH  KPHUMIHaJIbHE  IPOBAJKEHHS
6a3yrounch, B TOMY YHMCII, Ha YyTKax Ta muritkax [17].

[lpaBHUKM aKIEHTyBalM yBary 1[I0 ICHYBaHHS 3a3HauyeHOl
3aKOHOJIaBUOi KOHCTPYKIII:

CTBOPIOE TOTEHHIWHY BPA3NUBICTH TpaB 1 CBOOOA JIIOIWHH,
rapanToBaHux KoHcTuTyIi€ro YKpaiHu, 3arainbHOIO AEKIapalliero ImpaB
monuHY, KOHBEHIIEI0 MPO 3axXHCT MpaB JIOAWHH 1 OCHOBOIIOJIOKHHUX
cBobon [1];
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MOKa3aHHs 3 YY)KUX CIiB, HE CIPHUAIOTH BCTAHOBJEHHIO ICTUHH Y
crpaBi, OCKIIBKU 0co0a, sKa jaBaTuMe MOKa3aHHS 3 YYXKHX CIIiB, HE MOXKe
HECTH BIINOBIIAIbHICTh 32 X HEMIPABIUBICTH;

BUKOPHCTaHHS YYTOK, SKMMH 32 CBOEIO CYTITIO MOXYTh OYTH
MOKa3aHHA 3 YY)KUX CIiB, € HENPUIIYCTUMHM IIPU PO3CIIAYBAHHI 3JI0YHHIB,
OCKIIBKM ~ OOBMHYBau€HHA IIOBHHHO IPYHTyBaTHCA Ha  JOKa3ax,
JOCTOBIpHICTB SIKMX MOXIIMBO IepeBipuTH [2].

HesBakaroun Ha Te, 10 HOPSAIOK BUKOPUCTAHHS ITOKAa3aHb 3 UyXKHX
CNIIB Mijl Yac J0CYIOBOTO PO3CIiJyBaHHS Ta PO3MIALY CHpPaBH B CYAi Mae
P HEY3TOPKEHOCTEH, M0 30KpeMa BUKIMKAE DS IMHUTaHb B NMPAKTHYHIN
JISIBLHOCTI COigumX, 3aKOHOMPoeKT Ne 2112 Ha ToM yac OYB mepeayacHuii.
IIpo mio 3acBiguye 3mict ct. 97 KIIK Ykpainu B sikiii nependayeHo, 1o npu
TIPUAHSTTI PIIICHHSI PO JOIMYCTUMICTh JOKa3iB MMOKa3aHb 3 UY)KHX CIIB CY/I
3000B’s13aHAI BPaxOBYBATH PsIII IOJATKOBUX OOCTABHH.

Hanpuxman. CBATommMHCHKHMH palioHHHMH cymx Micta KueBa BH3HAB
JOIYCTAMHM JIOKa30M ITOKAa3aHHS 3 UYXKHX CJB CTOCOBHO iH(OpMAIIii, SKY
HOMy MOBIJIOMHB CBiZIOK, @ camMe MNpO Te, W0 BiH BHUIIyCTHB raMaHelb Ta
CHrapery cam, a XTO 3a0paB IX HOMY HE BiJJOMO, OCKUIBKH IIi TOKa3aHHS
MOTEPIIUIOTO 3i CJIiB BKa3aHOTO CBiJKa 3HAMIILTM CBOE MiATBEPIHKEHHS i Yac
0e3mocepeIHbOrO JOIHUTY CYZIOM IIbOTO CBiIKa (q 2 c1. 97 KIIK Ykpainn).

Haromicts, Cyz OLIHUB KPHTHYHO, a BIATAK BIIXHIMB IOKAa3aHH: 3
4y)KHX CIIiB IIOTEPIILIOr0 Ta CBijKa PO Te, IO HIOMTO B MallIMHI Y4aCHHKIB
KOH(ITIKTY 6yn1/1 BusiBiieHi HanesxkHi OCOBA 55 ramanenp Ta CJICKTPOHHA
CHrapeTa, OCKUIBKH Il IIOKa3aHHs BKa3aHHMH ocobaMu HajaHi 3 YyKHX CITiB
i CBOrO JOKYMEHTAJIBHOTO IiATBEPIKEHHS IOINYCTUMHMH J0Ka3aMH He
sHaim (4. 6 cr. 97 KIIK Ykpainn) [3].

B iHmoMy BHIaaKy Cy/ BpaxyBaB OCOOMCTY 3alliKaBJEHICTh OCOOM Y
HaJlaHHI NoKa3aHb 3 uyxux ciiB. Tak, llleBueHkiBcbkuid paifoHHMI cyn MicTa
3anopixoKs y 3B 13Ky 3 THM, III0 CBLAKM B KPUMiHAJFHOMY NPOBAKCHHI HE €
OYEBH/ILSIMH IO/ 37I0YHHY, a MOBIJJOMJICHI HUIMU OOCTaBHHH € TIOKa3aHHIMH 3
gyxkux cmiB, B cwiry cr.97 KIIK Vkpainm npuiiHIB pilieHHS TIpo
HEJIOMYCTUMICTh IMX JOKa3iB, OCKUIGPKH BOHH € TOXITHAMH BiJ 0COOH, sKa
NpUYeTHA 10 3JI0YMHY, MaJjla MiJCTaBH OOMOBJISATH OOBHHYBa4ye€HY 3 METOIO
YHUKHYTH BiIIOBITATBHOCTI 3a CKOeHe [4].

B pimenni €Bponelicbkoro cyny 3 npas jtoannu (nani — €CIUI) y
cnpaBi «KaBaa mnporm  TypeuuuHW»  3BepTacTbcs  yBara, IIO
HEO/IHO3HAYHUI XapaKTep TaKUX CBIIYEHb Ta PU3MK TOTO, IO 0c00a MOXKe
OyTn 3BUMHYyBaueHa Ta 3aapeliTOBaHa Ha OCHOBI HeNEepeBipeHHX
3BHHYBaueHb, SKi HE OOOB’SI3KOBO € HEyNEepeUKEHHMH, He CIiJ
HEJIOOLIHIOBAaTH. 3 NIMX IMPUYMH MOKAa3aHHS 3 YYXHUX CJIiB MOBHHHI OyTH
MiATBEPIXKCHI 00’ €KTUBHUMH JOKa3aMH, IO OCOOJIMBO aKTyalbHO, KOIU
MIPUHMAETHCS PILIEHHS PO TPOJOBXKEHHS TPUMAaHHS ITiI03PIOBAHOTO IIiJ
BapTOIO 10 CYAOBOTO PO3IIIANy. XOdYa MiZO3pIOBaHUKA MOXe OyTH IifiCHO
3aTpUMaHUM Ha TOYAaTKy KPHMIHAJIBHOTO IIPOBA/KEHHA HA IIiJICTaBi
TOKa3aHb 3 4Yykux ciiB. [IpoTe Taki mokazaHHS 000B’SI3KOBO CTAIOTh MEHIII
aKTyaJIbHUMH 3 IUTMHOM dYacy, OCOOJIMBO, KOJHM B XOAi PO3CIiAyBaHHS He
OyJI0 BUSIBIICHO JKOJHUX JOAATKOBHX J0Ka3iB [5].
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Otxe, K 6a4MMO B yKpailHCbKOMY CYAOUYMHCTBI ITi/l 4ac NPUHHATTS
pilIeHHS TIPO BU3HAHHS TOKa3aHb 3 UYKHX CIIB JIOyCTHMHM JOKa30M
CyIli MOTHBYIOTH CBOI pIlICHHS HAsBHICTIO IHIIMX JOKa3iB, SKi iX
MiATBEPIKYIOTh, 1 SIKi BIATIOBIIHO BW3HAHI JOMYCTUMHMH 3TiTHO 3
MpaBWJIaMHY, BiIMIHHMUMHU Biag monoxkenb 4. 2 cr. 97 KIIK VYkpainu.
BusHaHHS CyZoM MOKa3aHb 3 UYKHX CIIB JOITyCTUMHM JOKAa30M € CKOPIII
3a BCE BUHITKOM 3 ypaxyBaHHsSIM [IEBHUX YMOB a He 3arajbHe IIPaBuiIo, Ipo
mo 3a3”Hayeno 1 B pimenni €CIIJI. 3okpema ciig BpaxyBaTH, IO
JIOCTOBIPHICTh TOKa3aHb 3 YY>KUX CIIB «3aJIe)KaTh HE JIMIIC BiJ[ 3MICTY
MEPBUHHOrO JDKEpENa, a M BiJ 3araJbHUX 3aKOHOMIPHOCTEM Ilepemadi 1
CIpuiHATTS iHdopMallii Ha KOKHOMY erami perpancisiii. [Ipu mepegaui
(haKkTHYHUX NaHUX BimOyBaeTbes iX dinmpTparis i 3mina. Binrak, y ix 3micTi
HE BHKIIFOYAETHCSI HAJIMIpHA YacTKa Cy0 €KTUBHOCTI» [6].

3 mnpuBogy TOro, SK BHU3HAYUTH, YH € TIOKA3aHHA, B SAKHX
NepelaloThCsl BUCIIOBIIIOBAHHS 1HIIOT O0COOM, MOKAa3aHHSIMHU 3 YYXKHX CJIiB
BepxoBuuii Cyn mpu posrisai copaBu Ne 441/845/17 waromocuBs, mio
HEOOXiTHO BCTAHOBUTH, 4YHM HAJAIOThCS ab00 BHKOPUCTOBYIOTHCS 1ii
BHCJIOBITIOBAHHS 1HIIOT OCOOM IS TOBEIEHHs iCHYBaHHS TOTO (hakTy, Ipo
SIKMH CTBEPIKYETHCS B IbOMY II€pEJaHOMYy BHUCIOBIIOBaHHI. Tak sk
MOKa3aHHs, SKI MICTATh BHCJIOBJIIOBaHHS 1HIIOI 0coOM, HamaHl 3 IHIIOKO
METO0, HANpHKJIA, JJsl JTOBEICHHS TOro, MO iHIIA 0coba BHCIOBMIACS
caMe Tak 3a TMEBHUX OOCTaBHWH, HE MOXYTh BB@KATHCA IMOKA3aHHAMH 3
yyxux ciiB BignosigHo mo0 cT. 97 KIIK, ockinbku y TakoMy pasi BOHHU €
MOBIZIOMJICHHSIM TTPpO (PaKT BUCJIOBJIIOBAaHHS, SIKMH CBIIOK Oe3mocepeqHbo
crnocrepirasy [7].

Takox 3BepTaemo yBary, mo crarreio 97 KIIK Vkpainu BusHaueHO
MiCTaBU BU3HAHHS CYIOM JOITyCTUMIMH JOKa3H MOKa3aHHS 3 Uy)KUX CIIIB.
[pore, ciin 3a3HaYUTH, IO 3HAYHA YACTHHA JIOKA3iB M0 KPHUMIiHAJIBLHOMY
MPOBaDKCHHIO  (hopMye HOKa3oBy ©0a3y came I dYac JOCYIOBOTO
PO3CITiIyBaHHs, BiNOBIIHO, B MOJAANBIIOMY, SIKIIO CYJA NpUiiMe pillleHHS
PO BHU3HAHHA MOKAa3aHb 3 UYXKHX CIIB HEJOMYCTHMUM JOKa30M, IIe MOXKE
MPU3BECTH 0 BU3HAHHS HEAOMYCTUMHMH IHIIMX JOKa3iB, sIKi 310paHi mif
4ac JTOCYIOBOTO PO3CIIAYBaHHS MPH MPUAHATTI CIIIYAM IPOIECyaTbHOTO
piIIeHHs.

Ha cporoani B KIIK Vkpainu BincyTHs HOpMa, sika 0 BH3HaJaia 3a
SAKAMHU KPUTEPiSIMHU CIITIN TOBHHEH OI[IHWTH MTOKAa3aHHA 3 UyXKUX CIIB K
JI0Ka3 3 TOYKH 30py HAIEKHOCTI, AOIyCTUMOCTI, ocToBipHOCTI. Cynsun 3
nosioxkeHHs ct. 94 KIIK Ykpainu, 3a 3araJlbHAM MPaBUIIOM SIKE€ CTOCYETHCS
yciX JOKa3iB 110 KPUMIHAIBHOMY IIPOBAJDKEHHIO, CIIMYMH 3a CBOIM
BHYTPIIIHIM TEPEeKOHAHHSM TMOBHHEH BH3HAYWUTH Taki KpuTepii sk
HaJIeKHICTh, JOIYCTUMICTB, JOCTOBIPHICTh ITOKA3aHb 3 YY)KUX CIIiB.

[ligBoasiuM MiACYMOK BBa)Ka€MO, IO 1HCTUTYT IMOKa3aHb 3 UYKHUX
CliB B KpPUMiHaJbHOMY Ipoueci YKpaiHi y BHHATKOBHUX BHIIQJKaX €
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JOLIBHAM 1 MOXJIMBUM 3 YpaxyBaHHSAM HOro JOONpalOBaHHA i
YIOCKOHAJICHHS. Y 3B’SI3Ky 3 YUM IPONIOHYEMO:

1. KIIK YKpalHI/I JOTIOBHHUTH CTAaTTE0 97" TaKOro 3MICTY:

«Cmamms 97'. Ymosu ma niocmasu 6UKOPUCMAHHA NOKA3AND 3
yyscux cnig¢ cniouum AK 00KaA3y Npu RPURHAMMI HUM RPOUECYATbHUX
Ppiwens

Criduuii mae npago UKOPUCMOBYBAMU NOKAZAHHS 3 UYICUX CILiG K
00KA3 HA NOYAMKOBOMY emani 00cy008020 pO3CaiOY8aAHHSL.

ITiocmagoio Onst GUKOPUCMAHHSA NOKA3AHL 3 YYICUX CIi6 AK O00KA3
0715 CIOY020 MOdICe CIAMU:

HeoOXiOHICmb y BIOULYKYBAHHI NEPEUHHUX OOKA316,

mepMiHO8a HeOOXIOHICIb Y NPULIHAMMI NPOYECYANbHO20 PIULEHHS. NO
KPUMIHAILHOMY NPOBAONCEHHI, 30IUCHUMU OOUH i3 3aX00i8 3a6e3neueHHs
KDUMIHAILHO20 NPOBAONCEHHS, 00pamu  3ano0idcHull 3axio, NPUuuHsIMu
pileHHss Npo O0OPAHHA MUMYACOB8020 3ANO0OINCHO20 3aX00y y 6uUenadi
3AMPUMAHHA OCOOUY .

2. Yactuny 1 cr. 97 KIIK VYkpaiHu HOMOBHUTH a03allOM TaKOTO
3MICTY:

«lIpu  eiocymnocmi  moxcausocmi  donumamu  0coby, fAKA HAOAN
NepBUNHI NOSICHEHHSI CHIOYUll MAE Npaso GUKOPUCINOBYBAIMU NOKAZAHHA 3
YYIICUX CIB AK O00KA3 HA NOYAMKOBOMY emani 00cy008020 PO3CNiOVEAHMHSL.
Ilpome 6 nooarvuiomy nio uac nposaodxHceHHs 00CY008020 PO3CHOYEAHHS
NOKA3AHHAL 3 YYIHCUX CJII6 NOBUHHI OYmuL NIOMBEPONHCEHHT IHUUMU OOKA3AMUY.
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I'anazan Onexcandp leanosuu,

npodecop kadpenpu KpHMlHaJ‘ILHOI‘O npouecy
HanionansHOT akazeMii BHyTPIlIHIX CIIpaB,
KaHIuIaT IOPUIMYHUX HAYK, TOLCHT;
Hucomennuii /Imumpo Ilemposuu,
npodecop kadheapu KpUMIHATFHOTO IPOLIECY
HarmioHansHOI akageMii BHYTpINTHIX CIIpaB,
KaHIUIAT IOPUINIHIX HAYK, Ipodecop

IMPOBJIEMHI IIMTAHHS 3AKOHOIJABYOI'O PEI'YJIIOBAHHSA
JOCYAOBOI'O PO3CIIIIYBAHHSA

Hi onHe KpuMiHaJbHE NpPOBA/UKEHHS HE OMHHE MOYATKOBY CTail0
KPUMIHAILHOTO MPOLIECY — JOCYIOBE PO3CIiTyBaHHSA. 3HAYAMICTD IIi€l cTaii
TIOJIATAE Y TOMY, IO B Hilf BCTAaHOBJIOIOTHCS BCi OOCTABMHM KPUMIHAIBHOTO
TIPABOTIOPYIICHHS 1 POOUTHCS BUCHOBOK TPO HEOOXIHICTH HOTO PO3MIILY Y
cymi abo #oro 3aBeprreHHA (y BHIAQAKY 3aKPUTTA TIPOBAIKCHHS).
Permamenrariss 1iei cramii y KpumiHampHOMY mpoliecyalbHOMY KOJIEKCI
VYkpaluu gocuTh netaibHa. IIpoTe He MOXKHA MependadyrTH BCi acreKTd
3aKOHOJJABUOTO PETYIIFOBAHHS JOCYI0BOTO PO3CII TyBaHHSI.

Tomy 3 mMomenty mnpuiHATTS umHHOTO KIIK Vkpaimm (2012 p.)
[OCTa€ OJHE NHTAHHA: SKUM Mae OyTH KpUMIHAJIbHE MpOleCyalbHe
3aKOHOJIaBCTBO YKpaiHM, MO0 BOJHOYAC BIJNOBIIATH €BPONCHCHKUM
CTaHAapTaM i pa3oM 3 THUM CIIYI'yBaTH HaJIHHUM 3acCO00M 3aXHCTy MpaB,
cBO0OJI Ta 3aKOHHUX 1HTEPECiB KOHKPETHOTO TPOMA/IAHHHA HALIOT JIEPIKABH.
Ha me opieatye i cr.2 KIIK VYkpaiam, B sKiid Hepez[6aquo o
3a0e3nedeH sl NIBUJKOTrO, MOBHOTO Ta HEYNEpeIKeHOro poscm,uyBaHH;{ i
CYJOBOrO pO3MJIAAY € YMOBaMH TOTO, W10 KOXHHUH, XTO BYHMHHB
KpUMiHaJlbHE NPaBONOPYLIEHHS, OyJe NPUTATHYTHH 10 KpPHUMiHAJIBHOT
BiNOBIJAJIFHOCTI B Mipy CBO€i BHHM 1 JKOJIEH HEBHHYBaTHil He Oyne
00BHHYBaueHHH ab0 3acy/DKeHUIl. AKIEHTYEThCA, IO JKOAHA ocoba He
Moxe OyTH mijiaHa HeoOIPYHTOBAaHOMY HpoOlieCyabHOMY HNPUMYCY, a JI0
KOXKHOTO YYacHHMKa KpPUMIHAIBHOTO TIPOBa/UKEHHS Oyae 3acTocoBaHa
HaJle)kHa TpaBoBa npoueaypa. Came Takoi TOUKH 30py HPUTPHUMYETHCS Y
CBOIX pilIEHHSIX €BPONEHCHKUIA CY/ 3 TIpaB JIFOJIUHU.

KpuminanapHe mpomecyaiabHEe MpaBO SK ramy3b MyOIidHOrO mpaBa
XapaKTepU3yEThCsl CHEU(IYHAM THUIIOM TNPABOBOIO PETYJIOBAHHS, SKHii
MOJIATAaE Y CHEMiaIbHOMY JO3BUIBHOMY PETYNIIOBaHHI 3a (OPMYIOIO:
«I03BOJICHO JIMIIE T€, IO MPSAMO NependadeHo y 3akoHi». B mpomy ioro
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ICTOTHA BIAMIHHICTB BiJl 3arajJbHOTO THILy IPABOBOTO PETYJIIOBAaHHS 3
(OpMYJIOIO «I03BOJIEHO BCE, 1[0 HE 3200POHEHOY.

HaykoBa oOrpyHTOBaHICT, HOpPM IpaBa B3araji 1 KpHMiHaJbHO
NpOLIECYaJIbHUX, 30KpeMa, IMOBHHHA BIINOBIIaTH BHPOOJIEHUM TEOpI€lo i
MPAaKTUKOI0 BUMOraM. Jl0 HHX BiTHOCSATHCS HAayKOBa OOIPYHTOBAHICTE,
HaJIe)KHA SKICTh 3aKOHIB Ta IHIIMX HOPMATHBHO-TIPABOBUX aKTiB, IX
CHCTEMHa  Y3TOIDKEHICTh, 3a0e3ledeHHs peanizamii  3aKOHOJAaBCTBA
BiNIOBITHAMH TapaHTiAMH Ta MEXaHi3MaMH TOIIIO.

CTabuIpHICTh KPHUMIHAJIBHOTO IPOIIECYAILHOIO 3aKOHOJABCTBA €
3anopyKor0 eeKTUBHOCTI (PYHKIIOHYBaHHS OpraHiB Jep)kKaBH, Ha SKHUX,
30KpeMa, MOKJIaJeHO 00OB’SI30K MPOBEICHHS JOCYJIOBOTO PO3CIIiyBaHHS.
[Mpotunexxne Oyne o03Ha4YaTH MOPYIIEHHS MHOrO CHUCTEMHHX 3B SI3KiB,
peamizamito B TOBHIH Mipi 3acaj BEpXOBEHCTBAa IpaBa, 3aKOHHOCTI Ta
CIPaBEUTUBOCTI H MOXKe 0OYMOBITIOBATH HHU3bKY €(DEKTHBHICTH ITPABOBOTO
PpETYIIOBaHHS.

Boporpba 31 3JIOYMHHICTIO BHMara€ Ha IIOYaTKOBOMY eTamli
KpUMiHaJIbHOI ~ TpolecyaldbHOi  JISUIBHOCTI ~ BU3HAYUTH YU €
MIPaBOIOPYIICHHS KpUMiHAILHUM. B Toi e yac Bi}lHOBi}lHO nou. 1cr. 214
KIIK Ykpainn B €xunuii peecTp 10Cya0BOTO po3cn1,uyBaHHa IIPOTArOM
24 rogMH BHOCATBCS BIJJOMOCTI, SIKi BijioOpakeHI B 3asBi IPO BYMHEHE
KpUMiHaJIbHE IIPAaBONOPYIICHHS, HE3BaKAlOUM Ha Te€, IO OJpa3y MOXKHA
3pOOMTH JIOTIYHUI BHCHOBOK TIPO BiACYTHICTH B IIOBIIOMIICHOMY
KPUMIHAJIBHOTO TIPaBOMIOPYILICHHSI.

Ha wnHamy pgyMKy, NEpCIEeKTHBHHUM HAlpsIMOM BIOCKOHAJICHHS
NpoLeCyaJIbHOT periaMenTalii Mo4aTKy JOCYI0BOTI0O PO3CiyBaHHs € YiTKa
BKa3iBKa B 3aKOHI MiACTaB JUIS BiJMOBH BiJI BHECEHHs BIIOMOCTEH 10
€PJIP. VsBuseTbcs, MO0 JO HHUX CIIJ BiJHECTH AOCTATHHO OOIPYHTOBaHi
JlaHi TIpO Te 10 B 3asBi UM NOBiioMIIeHHI: 1) He Oy0 noAil KpUMiHAIBHOTO
MIPAaBONOPYIICHHS (3I0YMHY YH KPUMIHAJIHHOTO HPOCTYIIKY); 2) MisHHS HE
MICTUTh CKJIQZly KPUMIHAJIBHOTO HPaBONOPYHICHHS; 3) 0CO00I0 BUMHEHO
cycminpbHO HeOe3ledHe [isSHHS, SKii Ha dYac HOro BYMHEHHS HE
BHITOBHIIIOCH 11 pOKiB; 4) BiICYTHS 3asiBa MOTEPITLIIOTO, KOIM KPUMiHAIEHE
MPOBA/PKEHHSI MOXKe OyTH TOpYyLIeHe He IHaKIe sSK 3a HOro 3asBolo;
5) HasiBHMI BHPOK CY/y, 0 HaOpaB 3aKOHHOI CHJIM, 3a (PAKTOM IO SKHUii
Haginuia iHpopmaris; 6) 3asBa 4u MOBITOMIICHHs B)ke BHeceHi 10 €PJIP
110 (aKTy, Ipo AKMiH Hajiinua iH(bopMauiﬂ

IIpo BlI[MOBy y BHeceHHi Bijjomoctei 1o €PJIP 3a Bkazanumu Buiie
nijcTaBaMH Ji3HaBad, CIix4uii  abo TPOKYPOP 3000B’s13aHI BHHECTH
BMOTHBOBaHY IIOCTaHOBY IIpO BiIMOBY B Takiil aii. Kormis mocraHoBu Mae
BpydaTHcsi ocobi ((i3uuHiii abo rOpUAMYHIA) BiJ iMEHI sKOi HazidIIa
iHpopManis Npo KpUMIHAIBHE IPAaBONOPYLIEHHsS, Ta ocodaM, iHTepeciB
AKHUX BOHA cTOCyeThCs. CItif mepe0auyuTH TaKOK MOKIMBICTD OCKapKECHHS
Takoi IIOCTAaHOBHM BiATOBIAHOMY TPOKYpOpy, 3 HOro pilleHHsSIM IIpo
MOJUIMBICTH 3aJOBOJIEHHS a00 BIAMOBH Yy 3a/J0BOJICHHI CKapru y
CEMUJICHHHI CTPOK 3 000B’I3KOBUM ITOBiJOMJICHHSM iHII[iaTOpa CKapru.

VSBISETHCS, 1110 BHECEHHSI TAKMX 3MiH JI0 YHHHOTO 3aKOHO/ABCTBA Y
YacTHHI BHU3HAYEHHS IIACTaB Ul BIIMOBHU BiJ BHECEHHS BIJIOMOCTEH 10
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€PJ/IP mpusBene 10 MOKpamiaHHS SKOCTI Ta €(EeKTHBHOCTI JOCYIOBOTO
PO3CITiIyBaHHS TSHKKHX Ta 0COOIMBO TSDKKUX 3JI0YMHIB Y CTUCI CTPOKH.

3aKOHOJIaBCTBOM (cT.221KIIK) nepenbdadeHo MOXITHBICTh
O3HAaHOMIICHHST 3 MarepialaMi JOCYJOBOTO PpO3CIiIyBaHHS 10 HOTo
3aBepIICHHSA. Take IOJIOKEHHS 3aKOHY € JOJAaTKOBOIO TapaHTIEI0 OXOPOHH
IpaB Ta 3aKOHHHUX IHTEPECiB YYAaCHUKIB KPUMIHAJIFHOTO MPOBAKECHHS.
Bkazano 1 komo oci0, sfKi MOXYTb 3asBISTH KIOMOTAHHS IIPO Take
O3HAOMJICHHSI, a caMe: CTOpOHA 3aXHCTy, MOTEPIIHNA, MpPeACTaBHUK
topuandHoi ocobu. Ilpore, B pesynbrati BHecenHs 3MiH 0 KIIK 3’sBuBcs
TaKUi Y4aCHMK KPUMIHAJIBHOI MPOLECYabHOI JisUTbHOCTI K 1HINA 0co0a,
npaBa YW 3aKOHHI iHTEpecH sSKoi OOMEXyBaJMCS Wil Yac IO0CYA0BOTO
posciigyBaHHA. B camiii  Ha3Bi 1poro cy0’ekta  KpUMIHAIBHOI
MpoIleCyallbHOI  MisSUTBHOCTI BiOOpa’keHO TMOpYMICHHA WOTO TpaB Ta
3aKOHHHUX IHTEPECiB IUIAXOM iX oOMexeHHs. ToMy, Ha Haml MOTJN, IS
ocoba abo HOro 3aKOHHUI IPENCTABHUK TAaKOX IOBHHHI OyTH HamieHi
NPaBOM 3asBISITH KJOMOTaHHSA NP0 O3HAHOMIJIEHHA 3 MaTepiajaMu
JIOCYJTIOBOT'O PO3CITiAyBaHHS.

3 nosiBoro y KpuminanbHOMY npolecyalbHOMY KojeKkci YKpaiHu
rmaBu 43, IO PEryjoe HaJaHHS MIDKHapOJHOI NPaBOBOi JOINOMOTH Yy
KpUMiHaJbHUX TPOBAKCHHAX 3’SIBUBCS HOBUH CyO’€KT IpolecyalbHOT
JISTIBHOCTI — TPEICTaBHUK KOMIIETEHTHHUX OpPTraHiB 3alHUTYI040i CTOPOHH.
Bin He Mae mpaBoO caMOCTIIfHO IPOBOAWTH HA TEPHUTOPii YKpaiHU OYyIb-sIKi
mporecyansHi mii. I B Tol ke 9ac Moxe OyTH MPUCYTHIM IIpH TIPOBEACHHI
takux miid. B c¢r.563 KIIK Bka3aHO sIK mpaBa Takoi 0coOW: criocTepiraTu 3a
MPOBEJCHHIM MPOLECYABHHUX il Ta BHOCUTH 3ayBa)KEHHsI Ta IPOMO3MUIIT
1I0/I0 1X MPOBEAEHHS, 3 JI03BOJIY CJII4Oro, MPOKypopa abo cyny CTaBHUTH
3allMTaHHs, a TaKoX POOMTH 3alMCH, Y TOMY YHMCII i3 3aCTOCYBaHHSIM
TEXHIYHMX 3aco0iB; Tak 1 OOOB’SI3KM: JOTPHUMYBATHCh BHMMOI 3aKOHIB
VYkpainu. Buxoasdu 3 boro Mo>kHa 3poOHUTH BUCHOBOK, IIIO TaKa 0co0a €
aKTMBHHM Y4YaCHHKOM TIIpolecyanbHoi aii. B Toit e wac HI cepen
YYaCHUKIB KPHUMIHAJILHOTO IPOBAKEHHS, Hi Cepell yYaCHHKIB CYIOBOTO
npoBapkeHHS, ski mepemiveHi B c1.3 KIIK Vkpainm Ttaka ocoba He
3ragyerbcsi. TakuM UYMHOM, MPEACTABHUK KOMIIETEHTHHUX OpTaHiB
3alUTYI0401 CTOPOHM HE BH3HAYEHHWH K CYO’€KT KpPUMIHAIBHOI
MPOIECYalbHOI MisTIBHOCTI 1 HE BIOMO Ha sIKi¥ migcTaBi BiH MOXe OyTH
MPUCYTHIM TIPU MPOBEJEHHI NpPOLECYalbHUX i Ta BHKOHYBaTH BKa3aHi
panimre nii. Tomy, Ha Haml MOTJISIA, CNiJi 3aKOHOJABUO BU3HAYMTH TaKy
oco0y sIK Taky, 10 NMPUHMAE y4acTh Yy KPUMIHAJIbHOMY Ipoleci YKpaiHu.
s poro HeoOxinHO y ¢1.3 KIIK BHEeCTH BiAMOBIIHI TOMIOBHCHHSI.

OpnHi€lo 3 TapaHTii TOTpUMaHHS KOHCTHTYLIHHMX TpaB Ta cBOOOA
TpPOMaJIIH € 3AIHCHEHHS CyJOBOIO KOHTPOJIO 32 MisJBbHICTH OpTaHiB
JIOCYZIOBOTO PO3CIiyBaHHS, IO MPOSBISIETbCS Y (HopMi HATaHHS CIigUYUM
CyIICI0 [I03BOJYy HAa MPOBENEHHS OKPEeMHX CIiAUuX (PO3IIYKOBHX) IiH,
30kpeMa 00myky. 3akoHoMm (4. 5 ct1. 236 KIIK) nepenbadaeTncs, mo Tixa
yac 0OITYKy B JKUTJII UM 1HIIOMY BOJIOJIIHHI, SKHHA ITPOBOIUTHCA HA IIiJICTaBi
yXBaJIM CIIJYOTO CYJAi, 32 PIMICHHSM CIIJUOTO YU IIPOKYpopa Moke OyTH
NPOBEJICHO OOIIYK 0ci0, sKi HepeOyBaloTh y LBOMY JKUTIL UM IHIIOMY
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BOJIOJIIHHI, SIKIIO € JOCTATHI IiJICTABH BBAXXaTH, IO BOHH IIEPEXOBYIOTh
npu cobi mpenmerd abo JIOKYMEHTH, S$IKIi MaiOTh 3HA4YeHHS IS
KpUMiHaJIbHOTO TpoBajyKeHHs. [Ipore Taka Jist € CyTTEBUM OOMEKEHHSIM
HeJIOTOpPKaHOCTI ocobu, ska nependadena Koncruryniero Ykpainu. SIkiio
MIPOHUKHEHHS [0 KUTJIAa YH IHIIOTO BOJIOMIHHS 3MIHCHIOETHCS 32 YXBAaJIO
CTYOTO CYAi, TO YOMYy OOWmyK ocoOm BimOyBaeThCs 3a PIMICHHIM
cimigoro M mpokypopa? B Toif e yac mpakTHKa CIHiTINX CYANiB Hae mo
INULIXYy HaJaHHA yXBaJl HA TPOBEICHHSA OCOOHCTOrO OOIIYKYy B TaKOMY
BUNAJKY. YSBISETHCS, O TaKe PIMICHHS € ONTHMAIBFHUM 1 BOHO NMOTpeOye
3aKOHOJIaBUOTO O(hOPMIICHHS.

BkazaHi JOMOBHEHHs 3aKOHOIABCTBA, Ha HAII MOTJIAM, OyAyTh CIPHATH
YIOCKOHAJIECHHIO HOPMAaTHUBHOI MOJIEJ JIOCYJJOBOTO PO3CIiJyBaHHS, IO
TIPU3BEE /10 MiABUIICHHS e(peKTUBHOCTI HOTO (PyHKITIOHYBaHHS.

I'nuncexa Hamania Banepiiena,
3aBigyBadKa BiIiIIOM JOCIIKSHHS TIpo0IeM
KPUMiHaJIBHOTO MPOIECY Ta CYIOYCTPOIO
HaykoBo-70CiiIHOrO IHCTUTYTY BUBUSHHS
mpo0JIeM 3JI0YMHHOCTI IMCHI aKajeMika

B. B. Crammca HAIIpH VYxkpainu, 70KTOp
IOPUANYHUX HAyK, CTAPIIUKA HAyKOBUI
CHiBPOOITHUK;

Knenka /ap’a Izopisna,

HAYKOBHH CIIBPOOITHUK BIIMITY TOCIiIKCHHS
po6IeM KPUMiHAIBHOTO MPOIECY

Ta cygoycrporo HaykoBo-gociifgHoro
IHCTUTYTY BUBYEHHSI IPOOJIEM 3JI04MHHOCTI
imeni akagemika B. B. Cramuca HATIpH
Ykpainu, KaHAUAAT IOPUANIHUX HAYK

JESAKI ITPOBJIEMHI IIUTAHHSA 3ABE3INEYEHHS ITPABA
HA OCKAPXEHHSA YXBAJI CJII1AYOI'O CY I
g 9AC 10CYA0OBOI'O PO3CIIAYBAHHSA

Baxxnuoro rapaHTi€lo 3a0e3necueHHS 3aKOHHOCTI Ta
OOTPYHTOBAHOCTI yXBaJ CIIJUOr0 CYIJi € 3aKOHOJABUYHI MeXaHi3M
aneNsuiitHoro ockapeHHs takux pimenb (§2 ri. 26 KIIK), mo € aieBum
IHCTPYMEHTOM YCYHEHHsI Je(EeKTHOCTI YXBaJ€HUX CYJOBUX pillleHb, a
3HaYUTh ¥ 3aXHCTy IIpaB, CBOOOA Ta 3aKOHHHUX IHTEpPECiB YYaCHHKIB
nporiecy. Y TOM e 4ac, aHaji3 KoHCTpyKitii 4. 3 c¢t. 309 KIIK cBiguuts mipo
Te, W0 BOHa IO0YyAOBaHA BUXOJAMYM 3 (HOPMAJIBHOrO MIAXOAY MO
CHPUHHATTS CHCTEMH PIllICHb CJIIAYOTO CY/Jl SK TaKMX, HaliMEHYBaHHS Ta
MICTABM TPUHHATTS SKUX NPSMO 3a3HayeHi B 3akoHi. BTiM B ymoBax
Cy4acHOTO  IIPAaBO3AaCTOCYBaHHS,  CIPSIMOBAaHOTO  HAa  BpaxXyBaHHI
IHAMBiqyanbHOI crierudiky mpaBoBoi cuTyalii, cpopMOBaHOI B KOKHOMY
KpUMIHAJbHOMY TIPOBaDKEHHI, CyZAAs He JHWIIe Mae TIpaBo, a H
3000B’3aHUI TPUAMATH piulenHs, sKe Xoya U NpsamMo He nepeddaueHo
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3aKOHOM, 6MIM € PO3YMHUM MA OYIKY6AHUM 3 OTJSIy Ha HEOOXIIHICTBH
BUPIIIEHHS 3aBAaHb KOHKPETHOT'O KPUMIHAIBHOTO MTPOBaPKEHHSI.

Y 1npomy ceHCi edeKTUBHMM 3acO00M YCYHEHHsS Je(eKTHOCTI
3aKOHY Ta 3a0e3Me4YeHHsI €IHOCTI CyJI0BOI MPAaKTHKH IOJO OCKap>KCHHS
yXBaJ CIIYOTO CYIJi € peleBaHTHI MpaBoBi no3umii Bepxosroro Cyny.
Tox, BaYUIMBUM U BUPIMICHHA HPOOJIEeMH OCKap>KEeHHS yXBal CIIiTIOTO
CyIIi, TIOCTaHOBIICHHS SKuX He mependadeno ynHHENM KIIK crama mpaBoBa
MO3WIIsA, BHUKIAJIeHa Yy mocTaHoBi BepxoBHoro Cymy Vikpainum Bix
12 xoBTHs 2017 p., y sKii 3pOoOJEHO BHCHOBOK NP0 HEOOXIAHICTH
3a0e3neueHH s IpaBa Ha OCKap KEHHs yXBaJl CIITYOTO CyJIi MOCTAHOBJICHHS
skux He nependaveno ynHHUM KITK. AHanoriyHa moswuilis BUKJIaacHa 1 B
noctanoBi Benukoi ITamatu Bepxoshoro Cyay Bin 23 tpaBus 2018 p. y
copaBi Ne 243/6674/17-x. BriMm anami3 cynoBoi MPaKTUKHA CBITYHUTH IIPO
BIICYTHICTb €IHOCTI Yy BHpINICHHI NHTAaHHSI INOJO OCKAp)KEHHS TaKHX
pillIeHs HaBiTh HA PiBHI HAHBHUILOTO CyIOBOTO OpTaHy.

VY mocmimkeHiii mpaktuii BepxoBHoro Cyay MOKHa TIPOCTEKHUTH
KpuTepil NojiTy pillieHb CIAYOro CyAJ Ha: a) pillieHHs, IPUHHATTS SIKUX He
Nepe10aueHOI0 YKOAHOIO HOPMOIO KIIK; Ta 6) piIHeHHSI NPUMHATTS SIKUX HE
nepedaueHo Ul KOHKPETHOI Cy/0BO- KOHTPOJIBHOI mponeaypH. I skio npu
BHDIIICHH] [TMTAHHS 1010 OCKAPXCHHs IEPIIOl TPYIH PilllCHh MO3HILis
BHIIOTO CYZ0BOTO OPraHy € BU3HAYCHOIO, TO MOKIIMBICTh OCKap KECHHSI PIllICHb,
110 BXOZATH JI0 APYToi TPy Ha NPAKTHII BUPIIIYETHCS HEOXHO3HAYHO. TOX 3
METOI0  BIHECECHHS piI.HeHB CIIUOTO CyIUli, MOCTAHOBICHHSA SKHX HE
nepen6aquo JUIsl KOHKPETHOI CyZI0BO-KOHTPOJIBHOI NPOLEAYPH JI0 TPEIMETy
anesiliiHOT0 OCKAPXKCHHs BOAYAETHCA HEOOXIIHMM BHOKDEMHTH BiITOBI/IHI
KpuUTepii, SKUM Ma€ BIJIIOBIIATH CYJIOBE PIILICHHSI.

Tak, 3 anHamizy mnpaktuku BepxoBHoro Cymy MokHa 3poOHUTH
BHCHOBOK, 1110 NEpIIUM € GpopMalIbHUN KpHUTepiil, TOOTO nependavyBaHicTh
pimenHs cmiggoro cynmi HopMmamu umHHOTO KIIK. Bomnowac Bapto
BIIMITHTH, IO X0Ya KPUTEPid (OPMATHHOTO BU3HAYCHHS B 3aKOHI BUAY Ta
MICTaB TPUHHATTS KOHKPETHOTO  IPOLECYaTbHOIO PIlIEHHS CIII40TO
Cyaui 1 € BHUIPaBIaHUM JUIS BCTAaHOBJICHHS IIPEIMETY OCKap>KCHHS,
BOJIHOYAC BiH HE BIAINOBIJa€ CYTHICHOMY MiAXOAY /0 BHU3HA4YEHHS IpaBa Ha
anensuiitne ockapykeHHs. OTKe Uil BUPILIEHHST MOMJIMBOCTI 1 JIOLIBHOCTI
OCKapEHHs PIllICHb CJIY0TO CYAIi BUAAETHCS HEIOCTATHHOIO OPIEHTAIlS
nuiie Ha (GOpMaNbHUH KpHUTepid mnependavyyBaHOCTI TAaKOro pillleHHS
yuaHUM KIIK. ¥V 3B’s3KY 3 4MM HEOOXIJHHM € BHOKPEMJICHHS CYTHICHOTO
(3MICTOBHOTO) KpHUTEPIIO.

Bunaetscs, 1m0 CyTHICHAM KPUTEPIEM BIAMOBIIHO IO SIKOTO yXBalld
CHIZYOTO CYAJI, NMOCTaHOBJIECHHS sKMX He nependadeHo umHHMM KIIK, B
TOMY YHMCII U1l KOHKPETHOI MPOLEAypH, HOBHHHI MIAJISraTH OCKap>KeHHIO,
€ BUpIIIEHHS TMUTaHHS L[OJ0 MOTEHIIHHOTO CTYINEHI0 BILIMBY TaKOTO
CyIOBOTO pimeHHS Ha OOMEXEHHS KOHCTHTYLIHHHX mpaB ocobu abo
3MiACHEHHS €(eKTHBHOTO IOCYIOBOTO pO3CiimyBaHHA. Bbawaerbcs, mo
came Taka Jorika i Oyna 3akiageHa y BucHoBKy BII BC, BukmameHomy y
3rajlyBaHoMy pinreHHi Bix 23 tpaBus 2018 p., y sskoMy cyn 3a3Hauae, II0
3BKAIOYHM Ha BAXIMBICTH U1 CYO’€KTIB, MIOAO MISUTBHOCTI SKHUX CIiYi
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CyJJli HaJAIOTh J03BOJM Ha IPOBEJICHHS I03aIlIAaHOBHX NEPEBIPOK, IPas,
yeraHosnenux cr. 8 Kousenuii Ta cr. 1 Ilepmoro nporokoiy 1o Hei, Ta
BPAaxXOBYIOYH BiJCYTHICTb HaJiHMX NPOLECYAIbHHX MEXaHI3MiB 3aXUCTY
IpaB Mij yac MigroToByoro MPOBAIKCHHS, BII BC BBakae mpakTUYHUM Ta
e(EeKTUBHMM IpPaBO HA AaNeALIMHMI Teperisiy TakuX yxBal y CTamii
JOCYIOBOTO po3ciigyBaHHs. Toxx HaBiTh BepxoBHmit Cyn akIeHTye yBaru
He Jymme Ha (QOpMaibHIH BiACYTHOCTI IIOBHOBaXCHb CIITYOTO CYAII
BUHOCHUTH Taki pilIeHHSd, a ¥ Ha 3HAYYIIOCTI pIMIEHHA Yy NHUTaHHI
00OMeKeHHSI ITpaB Ta 3aKOHHHUX IHTEpEeciB 0coou.

ExcTpanomrooun No3HaueHWH CYTHICHUE KpuTepiii Ha IpuKiIazi
pIIICHHS CNIAYOTO CYJIJi MPO TOBEPHEHHS KIIOMOTAHHS NP0 CKacyBaHHS
apemiTy MaifHa (ke He TmepeadadeHe Ul Takoi NPOLENypH), CIif
3a3HAYUTH HACTyNHE. 3a CBOEI IIPAaBOBOI0 TPHPOAOI Ta CYTO
MpoueAypHUM (YHKIIOHATHHUM NPU3HAYCHHSIM, TaKa yXBaja CIIiII0TO
CyoAl He TMOpYIIye IMpaB Ta 3aKOHHUX IHTEpeciB 0coOH, KpiM Toro ii
BUHECCHHS JKOJHMM YHHOM HE BIUIMBAE Ha 3iHCHCHHSA €(QEKTUBHOTO
JOCYZIOBOTO  poO3CiigyBaHHsA. Ha WIITPUMKY Takoro  TBEpXKECHH:
3a3HaYMMO, II0 MMOCTAHOBJICHHS LILOTO PIllIEHHS MOB’53aHO 3 Je(eKTHICTIO
KJIOMOTAaHHS [P0 CKAaCyBaHHSA apelTy MaiHa abo i3 Oe3mocepeaHiM
BOJICBHSIBJIGHHSM  ajpecata KIonoTaHHs. KpiM TOro, mOBepHEHHS
KJIOIIOTAHHS HE MEPEUIKOKae IIOBTOPHOMY 3BEPHEHHIO J0 CIIIUOTO CYIIi
3 IICHTHYHUMH BUMOTaMH, a OTXKE NPHHUHATTSA TAKOTO PIIIEHHI HE €
TNEPEIIKOI0I0 JUIS peani3allii 10CTyIy ocobu 0 CyZOBOIO 3aXHCTY CBOI
TpaB, CBOOOX Ta 3aKOHHHX iHTepeciB. Ha mincTaBi 3a3Ha49eHOro HiTKOM
JIOTIYHAM BUIAETBCS BHCHOBOK, LIO Take plIlIeHHSI CIIAYOTO Cynnai He
BIZIMIOBIIa€  CYTHICHOMY KpHUTEpil0, a OTXKe HOro OCKap»KeHHs B
amesisUiiHoMy — TIOPSJKY — BHIAETbCs  HepouinbHuM.  Ipuknazgom
NPOTHJIEHKHOTO MOXKE CIIYTyBaTH PillICHHs CIiA4Or0 CyUli PO TIOBEPHEHHS!
KJIOIOTAHHS MPO MPOJIOBXEHHSI CTPOKIB TPUMAaHHS IIiJ BAPTOIO, 3 MiJCTaB
YCYHEHHsI HEJIOJIKIB Yy HbOMY, SIK€ TaK CaMo € PIIICHHSAM, HOCIMAHOBNEHHS
K020 He nepedbauero yunnum KIIK 0ns koHKkpemHOol cy0080-KOHMPOIbHOL
npoyedypu. BomHodac 3 orisiy Ha BayKJIMBICTh BUPILIYBAaHOTO IHTAHHS Ta
TOW (haKT, IO CTOpOHA OOBMHYBAadeHHs MOBHHHA PETENIbHO MiJIXOIUTH 10
HIIrOTOBKY TaKOT'O KJIONMOTAHHSA, a CIIUUM CyAJs IpU BUPIIICHH] MUTAHHA
PO TMPOJOBXKECHHS CTPOKIB Jii 3amoObKHOrO 3axoay Mae OyTu
0e3CTOpOHHIM Ta 00’€KTHBHHM, BHJAETHCS, L0 TaKe PIIICHHS MMOBHHHO
HiIAraTd anessiniiHOMY OCKap)KeHHIO CTOpPOHOIO 3axucTy. Kpim Ttoro, y
BUIIAJKy MOBEPHEHHS KJIONOTAHHS IPO INPOJOBKEHHS CTPOKIB TPUMAHHS
Il BapTOI0 MOXXE BHUHHMKHYTH IIpaBOBa CHTYallis, KOJIM CIiI4uM Oyrie
nopymeno 4. 1 cr. 199 KIIK. A ne y cBow uepry Moxe NpHU3BECTU A0
TPUMaHHS MiJ BapTo0 ocobu Oe3 BiAmoBigHOT mpaBoBoi mincraBu. Tox
yXBaJla CIIYOTO CY/UIi TIPO MOBEPHEHHS KJIOMOTAHHS MPO MPOJIOBKEHHS
CTPOKIiB TPUMAaHHSA T BapTOI0 MOXE BHABHTHUCS IOTEHIIIHO
«He0e3MeYHOI0» 3 OIVISIY Ha TOTPUMAaHHS KOHCTUTYLIWHHUX MPaB Ta CBOOO
ocobw, a 0T)Ke BiIOBIga€e K HOpPMaNTEHOMY TaK i CYTHICHOMY KpUTEpIIO.

Tox Ha miACTaBi BHILE BHKJIAJACHOTO MOXKHA 3pOOMTH BHCHOBOK, IO
aneyroBaHHs CyIy HPH BIMOBI Y BIIKPHUTTI NPOBA/UKEHHS 33 CKapromo Ha
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pilieHHs  cimigyoro  cyami  Jmme g0 (OpPMaIBHOTO  KpUTEpiro
Herepe16a1yBaHOCTI TaKoro pi3HOBI/II[y TPOLECYaTbHOTO pILIEHHS CIIA40ro
Cyami came Juist KOHerTHOI cy)10301 npoue/ypu (B Toi1 yac six KITK JoIycKae
YXBAJICHHS aHAJOTIYHOTO DIIIEHHS B MeXaX IHIIUX MpOLEayp, 3a1<p1rmem/1x
3aKOHOM) HIBEJIOE CaMy CyTh IpaBa Ha OCKap)KCHHS Ta CYIEPEUHTh CydacHii
JNOKTPHHI peayizamii mpaBa 0coOM Ha IOCTYN IO NpaBocyqus. PimmeHHs
CITITIOTO CyJIi, TIOCTAHOBJICHI B MEXaxX MPEIMETHOI KOMIICTEHIIIl, OHAK He
niepenOadeHi A1 KOHKPETHOI CyJOBO-KOHTPOJIBHOI TPOIEAYPH MOXKYTh OyTH
OCKap)KeHI 3a yMOBHM IIO€IHAHHS JIBOX KpuTepiiB. BBaxaemo, mo came
noeqHaHHg (opmansHoro (Henepenbauysanicts B KIIK Takoro pizHoBumy
TIPOLIECYaILHOTO PIIIEHHS CIITYOTO CYJUIi B MEKax BiMOBIIHOT IpoLielypH) Ta
CYTHICHOTO KPUTEPif0 (CYTTEBOCTI MPOIECYATbHOTO PIIICHHS B KOHTEKCTI
00MeXeHHsI KOHCTUTYIIIHHUX TpaB 0coOM ab0 MEperiKoDKaHHS 3IiHCHEHHIO
e()eKTHBHOTO IOCYIOBOTO PO3CIiAYBaHHSI) MAlOTh 3aCTOCOBYBAaTHCS IIPH
BUPIIICHH] THTAHHS IMOAO0 MOXJIMBOCTI ANEJAIIMHOTO OCKAp)KEHHS YXBall
CIIYOro CyImi, IOCTAHOBJICHHS SKUX He mepexdadeHo ynHHMM KIIK s
KOHKpPETHHX CYJOBUX MNpouenyp. BOadaerbes, mo came Takuid Mmigxia Moxe
3a0e3neynTH OamaHc MDK 3a0e3MeueHHsM IpaBa OcoOM Ha  aressiiHe
OCKap)KeHHsl yXBaJl CIIA4Oro Cy[Ii Ta palliOHAJbHUM HaBaHT)KCHHS Ha
CY/IOBY CUCTEMY.

TI'opa Ipuna Bimaniiena,

MIPOBIAHNIN HAYKOBHH CIiBPOOITHUK HAyKOBO-
opraHizatniitHoro neHTpy HarionansHo{
axagemii Ciyx0u Oe3rekn YKpaiHu, JOKTOp
IOPUIMYHUX HAYK, Tipodecop

CYYACHI TIPOBJIEMH THK-AHAJII3Y B IIPAKTHUIII
JOCYAOBOI'O PO3CJIIIYBAHHSA

JKUTTs ¥ 310pOB’SI JIFOIUHM € HE JIUIIE OCOOMCTHUMH, a W CIITBHUMHU
OnaraMu, IX OXOpOHA BCTAaHOBJICHA SIK HAI[IOHAJBHUM 3aKOHOJABCTBOM, TaK
1 aKTaMM MIDKHApOJHOTO IIpaBa. BU3HAYaNBHOIO CKIAJ0BOI0 CHCTEMH
3ac00iB 3aXWCTy MpaB IIOJUHH Y KOXHIH JEMOKpPaTHYHIA JIepiKaBi €
HayKoBe 3a0e3ledycHe, OpraHi3amiifHo 30anmaHcoBaHe, (YHKIIOHAIHHO
noctynHe i eextuBHe TpaBocynasa. Cepenl MUTaHb HAAIMHOTO HAYKOBOTO
3a0e3neueH sl PaBoCyAlsl, y HIMPOKOMY PO3YMIiHHI LBOTO CJIOBa, Mepiie
Miclle IOcCija€ CHCTeMa HOPMATHBHUX IHPHIUCIB 1 KPUMIHATICTUUHHX
pexoMeHaaniif moao eheKTHBHOTO BUKOPHUCTAHHS y TPOLECi TOKa3yBaHHS
B KpPHMIHalbHHUX TPOBADKCHHAX CHEHialbHUX 3HaHb. Jlocymose
pO3CIiyBaHHS 3JI0YMHIB NHPOTH JKUTTS W 3]I0POB’Sl JIIOJAMHH, IPOTH
IPOMaJICHKOi Oe3nekn Ta 6araThbOX IHIIMX 3JI0YMHIB HE MOXKHA YSBUTH 0€3
BUKOPHCTAaHHS CIIAYMM 3HaHb Yy rajy3i cynoBoi menuuuHH. BogHouac
BCTAHOBJICHHSI TSDKKOCTI TUIECHUX YHIKOKEHb Ta IIPUYMH HACTAHHS CMEPTI
3YMOBIIIOE TOTPe0Y 0OOB’SI3KOBOTO 3Iy4EHHSI CTOPOHOIO OOBHHYBAUCHHS
eKCIiepTa Uil TPOBEACHHS CYA0BO-MeAMYHOI ekcrmepTusu. OO0’eKToM
CYJIOBO-MEUYHOT eKCIIEPTH3H YacTO CTAIOTh TPYNHU HE BCTAHOBJIEHHX OCIO,
cepel SKUX TPaIUISIOThCS Tila y CTaHi BUPa3HOI THIIBHOI TpaHCc(opMarlii,

97



OOBYTJIIOBaHHS, CKEJICTYBaHHS, PO3pi3HEH] (hparMeHTH JIFOACEKUX TUT TOLIO.
O)IHI/IM i3 FOJIOBHUX MHUTaHb, IO CTABUTHCSA EKCIEPTY CyOBOMY MEIHMKY Ha
BI/IpIIlIeHHH € meHTI/I(blKaum 0co0u, Jie BAXKJIMBE 3HAYCHHS JIJIs POBEACHHS
IOCIIOKEHHS 1 OTPHMAHHS TPABHIILHIX pe3yabTATIB Ma€ 3aCTOCYBaHHS
010I0TIYHHX METOIIB.

MonexyIIpHO-TEHETHYHA €KCIIEPTH3a € HaWOIBII TPYIOMICTKAM 1
MePCIEKTUBHUM BHIOM pociaimkens. Y JIHK-inentudikalii BUKODHCTOBYIOTH
METOAM DI3HOMAHITHMX HAyK: MOJIEKY/ISPHOI Ta IONY/IALINAHOI T'€HETHKH,
Oloximii, MareMarvku, IHGOPMATHKM Ta IHIIMX, OPOTE BCl I METOIU
MIEPETIOMITFOIOTECS. KPi3bh MPU3MY BHUPIIICHHS CYJIOBO-CKCIIEPTHUX 3amad. [lin
Yac MPOBEICHHS  CYIOBO-MEIAMYHOI  CKCHECPTH3H  pPEYOBHX  JIOKAa3iB
JIOCTIKYIOTBCSL Pi3HI 00’€KTH SIK OI0NOTTYHOTO MOXOKEHHS (KpOB, CliepMa,
BOJIOCCS, CIMHA, CeYa, MIT, BUIUICHHS 3 TPYIHHX 3703, KICTKH, OpraHd H
TKAaHWHH TOIIO), TaK i pi3HOMaHITHI MpenMeTH (0T, 30posi, 3HAPSAII TPABMH,
TpaHCHOPTHI 3aco0u Tomo). O6’€KTH OIONOTIYHOTO MOXOHKEHHS Ta MPEIMETH
3 iX cIimaMu OBOJI 9acTO BHKOPHUCTOBYIOTHCS SK JDKEpEa OpIEHTOBHOI Ta
Joka30Boi iH(opmanii. BoHM naroTh 3MOry BHUCYHYTH OOIpYHTOBaHi Bepcii
IIOJI0 XapaKTepy MO/Iii, BIATBOPUTHA OOCTAHOBKY, B SIKiif OyJ7I0 CKOEHO 3JIOYHH,
3HAa4YHO 3BY3HUTH KOJIO 0Ci0, SIKi MOXYTh OYTH TIPUYETHI A0 HOro BUMHEHHS, a B
OKpEMUX BHIIQJKaX — BCTAHOBUTH KOHKPETHY 0co0Y, siKa CKoina 3JI04MH, abo
BUKITIOYMTHA TIEBHY OCOOy 3 4YHClIa I03PIOBAHMX. 3a MEBHUX OOCTaBHH
3aBJISIKU BHKOPHCTAHHIO BiZIOMOCTEH TPO 00’ €KTH OI0JIOTIYHOTO MPOXOIKECHHS
BIAETBCSA BCTAHOBHTH OCOOy TOTEPIIUIOro, SKIIO BOHA 3aJIMIIAETHCS
HEBIZIOMOI0O Ha MOMEHT IIOYAaTKy DO3CIIAyBaHHA. B pasi, SKI0 0co0y
MiJ03PI0BAHOr0 a0 MOTEPIIIOro He BCTAHOBJIEHO, KOJH CIPABKHI BiJOMOCTI
PO TAKMX OCI0 MPUXOBYIOTHCS 200 ¥ CIIOTBOPIOIOTHCS HABMUCHO, IMOTYKHHM
IHCTPYMEHTOM OTPHUMAaHHS BasKIMBOI OKA30BOi iH(OpMAIli MOKE BHCTYNATH
reHeTH4HA ineHTudikaiis ocoon.

IIpouenypa cynoBo-menuyHoi igeHTHdikamii ocoOu ImoJjsarac y
BCTaHOBJIEHHI TOTOXKHOCTI HEB1ZIOMOTO YKHBOTO UM IIOMEDPJIOTO IHIUBIAYYMY
3 KOHKPETHOIO 1 BIJOMOIO OpraHaM JOCYIOBOI'O PO3CIITyBaHHS JIFOIAHOIO.
InnuBinyaneHICTE 00’€KTIB MaTEpIaIbHOTO CBITY, IX B3a€EMO3B’S30K Ta
B3a€MO3AJIEKHICTh, 00 €KTHMBHUN XapakTep 3MiH Ta BiJHOCHA CTaJliCTh €
IEpEeaYMOBAMH, KOTPi BH3HAYAIOTh MOMUIMBICTH imeHTHMIKALII DI3HUX
00’€KTIB MaTepiaabHOro CBITY i JIOAMHHM B TOMY YHCHI. 3 I[I€}0 METOIO IS
ineHTHdiKamil JIOAUHU AK 00’€KTa >KUBOI IIPUPOAU BUKOPHUCTOBYIOTH
010JI0T1YHI METOAM JOCIHIIKEHb, 3aCHOBaHI Ha BUBYEHHI JOBIOI MOJIIMEPHOT
MOJEKYIH nae3okcupudonykieinooi kuciotu (JHK) — ommoro 3 mBox
THUIIIB NPUPOJHMX HYKJIEIHOBMX KHCJIOT, II0 3a0e3mneuye 30epirads 1
mepeadyy HACTYINHHM MOKOJIHHAM HAamaJKiB TE€HETHYHOI IPOTpaMu
PO3BUTKY ¥ (hVHKIIIOHYBAHHS JIIOAMHU SIK )KUBOI iICTOTH.

B mHaykoBHMX JDKepenax 3 IpoOJeM CYI0BO-MEIUYHOI €KCIIEPTU3U
chopMYIEOBAHO BJIACTHBOCTI JIHK, KOTDI JIar0Th MO>KJIUBICTE
BHUKODHCTOBYBATH i1 [T BHUPIIIECHHS 1A€HTHGIKAMIMANX Ta KiacubikariiHux
3a7a4 CYIOBOi €KCIIEPTH3H, Y TOMY UYHCII 3 METOI BCTaHOBJICHHS
IHIUBIAYaIbHO-KOHKDETHOI TOTOXKHOCTI JIFOJMHW/TBAPUHH, BCTAHOBJIEHHS
TaKCOHOMIYHOI HaiexHOCTI TBapuH, pociuH. [lo BiactmBocreir JIHK
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BIZIHOCATB: IHIMBiNyaJbHICTH, TOOTO VHikanmbHicTs JIHK: craGinbHicTh i
CTaNiCTh 10 BIUIMBY 30BHIilIHIX (hakTopiB, ToO6TO0 JHK HE 3MiHIOETBCS
NIPOTATOM TPHBAJOTO Yacy; YYTIUBICTb, TOOTO MOXJIMBICTH OTPHMAaHHS
Pe3yJIbTaTy JOCIHIJDKEHHS 32 MIHIMaIbHOI KUIBKOCTI OIOJIOTTYHOTO Marepiary
[1, c. 7]. Croromni mocmimkenrto JJHK mpumiiieHa migBuIneHa yBara, OCKiIbKH
MOJIEKYJIAPHO-TCHeTHIHIH  imeHTHdikamifanii aHami3, abo sk 1me ioro
HA3UBAIOTb — TCHOMHA (TCHETHYHA) INCHTH(IKALIS UM TCHOTHITyBaHH,
CNpSIMOBAHMIT Ha BUSIBJICHHS 0COOMMBOCTEH iHMBINY. Taka ineHTnikartis
MOXKJIMBa Ha OCHOBI yH1KanLH01 TOCIIOBHOCTI YePryBaHHs HYKICOTHIIB Y
manurory JIHK  koxHOi 0COGH, CBOEPIIHOIO TEHETHYHOTO BIAOMTKY, IO
3aUITMIIAETHCS lH,ElI/IBl):[yaJ'ILHI/IM 1 HE3MIHHUM TPOTSIOM YCHOTO JKHTTA JFO/IHHH.
Kooxwiii Jouni ipuTaMaHHmii xapaKTepncquI/m theroTHIT (HaGip 30BHILIHIX
1 BHYTpIIIHIX O3HAK 1 BIaCTHBOCTEH), SIKUH € BIIMIHHUM B iHIIMX TOJIOHMX
iii  oprami3MmiB. BiaMiHHICTP ToOIsTae B YHIKAIBHOCTI  OyIb-SIKOTO
IHIMBIyaIbHOTO TEHOTHITY, IO TOTO K, TCHSTUYHNI MaTepiai, SKUA MICTHTHCS
B PI3HMX KJIITHHAX i TKaHWHAX ONHOTO IHAWBIIyyMa, B HOPMi € OIHAKOBHM.
Omke, OCHOBHa KOHIEMIIS MOJEKYJIIPHO-TEHETUYHOI  HMBITyasizanii
MICTHTBCSI B JBOX OCHOBHMX NPHHLMIAX: IHAMBIAyaJbHa T€HETHYHA
YHIKaJIBHICTh KOXKHOTO OpPTaHi3My; TeHETHYHa 1ICHTUYHICTh BCIX HOTro KIIITHH i
TKaHuH [2, c. 89].

OCHOBOIOJIOXXHUHA ~CMHC TEHOMHOTO aHali3y — BCTAHOBJIICHHS
IHIVBIAyaTbHUX TEHETHYHUX BiIMIHHOCTEH a00 TEHETWYHOI MOAIOHOCTI MiX
0ioTOTIYHIME 00’ €KTaMH, Pe3yIIbTaTOM YOro € iX BCTaHOBJICHA BiIMIiHHICTH
a00 TOTOXKHICTB, YW TEHETHYHA CIIOPITHEHICTh. MOJEKYIAPHO-TCHETUIHOMY
JOCII/DKEHHIO MOXKE IMJUIaBaTUCS MPAaKTUYHO BECh CIEKTP 00 €KTIB
0i0JIOTTYHOTO MOXOKEHHs. be3yMoBHO, 110 MOIHBICTh 3ilcHenHs JJHK-
ineHTHdiKalil 3aNekuTh Bin Oarathox QakTopiB. Tak, Hanpukiag, TPyn
JIOpOCyIOl JIFOJAMHU MOXKHA ieHTH(IKYBaTH 32 KOMILUIEKCOM I1HIMBIyaJbHHUX
03HAK, SIKi MICTATBCS B PI3HOMAHITHHUX JDKEpeNax, a Uil iqeHTu(iKaii Jitei ix
YUCIO JO0BOJI oOOMexeHe. Y 3B’SI3Ky 3 IIMM, 3aCTOCYBaHHS TEXHOJOTIH
ortotokHeHHs auTuaE 32 JJHK BKpail HeoOXiqHEe, OCKUTHKH IIPH OTOTOXKHEHHI
TPYMIB JITEH JPKEPEIOM OTOTOXKHEHHS BHUCTyNae MaTH. HaykoBOIO OCHOBOIO
TaKoi iieHTrUdiKalii CTaB MOJIEKYJSIPHO-TeHETHYHHIN aHalli3 MITOXOHIPUaIbHOT
JHK, KoTpa NpHHIMIIOBO BiAPI3HSETHCS THM, IO YCIaJKOBYETHCS BUKIIOYHO
3a KiHO4o JiHier. Mitoxonnpuansia JJHK Bin marepi nepenaersest JiTsm
000X cTaTel, a MOTIM BiJl JOHBOK X JITSM. Y 3B’SI3KY 13 THM, 110 T'eHH 0aThbKiB
B JIAHOMY BHIIJIKy HE 3MILIYIOThCS, TO JUIsl MiToXoHApuansHoro JIHK-anamizy
HEOOXiTHUM € JIUILIIC OMH POJIMY 32 JKIHOYOHO JiiHiero [3, ¢. 1085].

Oxpim Ttpaguuiitnnx wmeroniB [IHK-anamisy ocrtaHHiMH poOKaMu
OTPUMaJI PO3BUTOK TakKi CYJOBO-EKCIIEPTHI HANpsMHU K (hEHOTHUITYBaHHS
JOHK (Forensic DNA Phenotyping) Ta ekcmpec-ananiz STR-mapkepis
(Rapid DNA). denorunyBanns [IHK- me iHCcTpyMmMeHT, KOTpuil Hamae
MOXKJIMBICTh BU3HAUUTH BiK, 30BHIIIHINA BUTIISAL (3piCT, KOJIp OYeid, BoJoccs
i mKipu) # GioreorpadidHe MOXOPKEHHS IHIWBiAyyMa 3a HOTO 3pa3KoM
JHK. Pe3ynpraTé Takoro aHamily € WMOBIpHHMH, TOOTO MOXKHA JIHIIE
BUBECTH IM€BHY ()CHOTHUIOCKOIIYHY O3HaKy 3 IEBHUM CTYIEHEM
nmoBipHocTi. Cuctemu ekcnpec-aHaniz STR-mapkepiB  aaioTh 3Mory
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orpumatu npobins JJHK menie Hixk 3a a8i rogunu. [ xoua 1eil MeToa Mae
MeBHI OOMEXEHHs, aje BiH MO)Ke IIMPOKO 3aCTOCOBYBATHUCS OPraHaMu
JIOCYIOBOI'O PO3CIIIIYBAaHHS JUIS ONEPAaTHBHOIO OTPUMAaHHS iH(GOpMaLii 3a
npodbinem JTHK B peansHOMY yaci i IIBUAKO IIEPEBIPUTH ii 3a 6a3010 JaHUX
JHK. Oco0nauBo akTyaabHUM € Led METOH MpH iJeHTHbIKAIil KepTB
aBlakatactpo®, B wmicugx mnpoeaeHHS OOC, OCKINBKM € MOYKIMBICTH
MIPOBOJIUTH AOCIIPKEHHS V TIOJIbOBIUX YMOBAX.
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B.0. KepiBHHKa CriemiasnizoBaHol
AaHTHKOPYIIIiHHOI pokypaTypu Ykpaiau OI'TI,
acmipaHT 3axiTHOYKpaiHCHKOTO HaIliOHATBHOTO
YHIBEpCHUTETY

HE3AKOHHE 35ATAYEHHSA KPI3b ITPU3MY IPAKTUKHA
€BPOIIEMCBKOI'O CYAY 3 ITPAB JIIOAUHHU

OcraHHIM 4YacoM BEIEThLCS aKTHBHA po0OOTAa 3 IPUBEICHHS
AHTUKODYILINHOI MOJNITUKA YKpalHU y BiANOBIAHICTE A0 MIKHAPOIHHUX
cranaapTiB y cdepi 3amodiragis Ta 60poTHOH 3 KOPYIILIEI0, B TOMY YHCHI YV
chepl mpoTuali HE3AKOHHOMY 30aradeHHIO IOCaAOBHX OCIO, 1[0 3HAMIILIO
CBO€ BiIOOpaXCHHS Y KPUMIHAJIHHO-TIPABOBHX HOpPMax. BimcmiakoByroun
PETPOCIIEKTUBY KpHMiHaTi3alii He3aKOHHOTO 30aradeHHsl, 3BepPHEMO yBary
na BucHoBku O.3. ['mamyna, sikuil Bif3HaYae, 110 MOYATOK I[HOMY IMIPOIECY
Oyno moknaneHo npuiHATTIM 11 uepBHs 2009 poky 3akoHy YkpaiHu
Ne 1508-VI «IIpo BHECeHHs 3MiH JI0 JESIKUX 3aKOHOJABUMX aKTiB YKpaiHu
1010 BiAMOBINAIBHOCTI 3a KOPYMIIiiHI MpaBONOPYIIEHHS», BiIMOBIIHO 10
sikoro Kpnminansamii kogeke (KK) Yipainu 6yi10 gomoBrero cr. 368, mo
BCTaHOBJIOBAJa BIANIOBIJANBHICTh 32 OJAEPXKaHHS CIIy)KOOBOIO 0C00010
HETpPaBOMIpHOi BHTOAM abo Tepenayy HEK TakKoi BHUTOMU OJIU3BKUM
pomuuam (He3akoHHeE 30aradcHHs). BueHuil 3ayBaxye, MO BKa3aHa CTATTA
BTpaTWJIa YMHHICTh BXKE HA 5 JCHb MICJIs BBEACHHA ii B Jif0 — 5 CivHA
2011 poxy [2, c. 79].

Haromicts KK Vkpainm Gymo jomoBHeHo crarrero 3687
«He3akonHe 30araueHHs"» 3rigHO i3 3akoHOM YKpainu «IIpo BHECEHHS 3MiH
0 JIeSKUX 3aKOHOJABUMX aKTiB YKpaiHH IOJO BiAMOBIMATBHOCTI 3a
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KOpymuiiHi mpaBomopymenus» Bix 07.04.2011 p. Ne 3207-VI i3
MOJaNbIIMMH 3MiHAMU T4 JOHMOBHEHHSMH [8], BIAIOBIIHO 0 SKOI Kapaaocs
«HA0YTTA 0c00010, YIIOBHOBAXKEHOIO Ha BUKOHAHHA (DYHKLIN nepxaBu abo
MICLIEBOTO CaMOBDSAYBAHHs, V BJIACHICTH aKTHBIB Y 3HAYHOMY DO3MIDI,
3aKOHHICTb IMZCTAaB HAOVYTTS SKMX HE MATBEPIHKEHO JOKAa3aMH, a TaK caMo
rnepenada HEIO TaKWX aKTHUBIB OyIb-sKii 1HIIH 0cobi» (4. 1), a TakoX «Ti
caml OISTHHS, BYMHEHI CIIV:KOOBOIO 0C000r0, sKa 3aiiMac BiAIOBimaJIbHE
craHoBHILE (4. 2) Ta «BYMHEHI CAYKO0BOIO 000010, sIKa 3aiiMae 0COOIMBO
BignoBinaneHe craHoBuie» (4. 3) [4]. 3a TBepmkennsm JI.B. I'Oypa, Taka
3aKOHOZ[aBYa HOBENA CHPUYUHCHA HeOﬁXi[{HiCTIO Y3rO/DKEHHS HOPM
HaHlOHaHLHOFO 3aKOHO/[ABCTBA i3 HOpMaMH MIKHAPOIHOTO npaga_ 1o/10
BIJINIOBIJAILHOCTI  MOCAJ0OBUX OCI0 y chopaBaX, IO TMOB’si3aHi 13
KOPYNIIHHAME CXEMaMW; HAsSBHICTIO 3HAYHOTO TIPOIIApKy HACEJCHHS 3
(iHAHCOBUMH UM MaTepiaJbHIMH aKTHBaMH, IO 3HAYHOIO Miporo
MIEPEBUIIYIOTh MOJIIHBI cyKynHi JOXO/IH; HOTp€60}0 OHOBJIEHHSI YHHHOI'O
3aKOHOJABCTBA Yy YaCTHHI BI,E[HOBILIaJ'ILHOCTl 3a KopynumHl KpUMiHAIbHI
TPABONOPYLICHHS; BUCOKHM IHJEKCOM KOPYIIi B YKpaiHi, MiATBEPIKCHUM
Ha M1>1<Hapo,uH0My piBHi [1, c. 154].

B Toi#i xe wuyac, cTarTa 3682 «HesakoHHe 30araueHHs» HEIOBIO
periiaMeHTyBajla  KPUMIHAJII3AI[I0  HE3aKOHHOTO  30aradeHHs, OCKUIbKH
Pimenrsm  Koncturymitinoro Cymy VYxpaiam (KCY) Big 26.02.2019 p.
Ne 1-p/2019 y cripaBi 32 KOHCTHUTYLIHHMM MOJAHHSM 59 HApOJHKX ACIyTaTiB
YKpalHH 110710 BimmoBigHOCcTI KoHcTHTymii VYipaiHH (KOHCTHTYIUHHOCTI)
crarti 3687 KpI/IMlHaJ'IBHOFO KOJIeKCy YKpaiHu (Ne 1- 135/2018(5846/ 17)) Oyma
BU3HAHA HECKOHCTHUTYIIHHOI Ta, BIAMOBIJHO, BTpaTWiIa YHHHICTH 3 JHSA
yxBajienas Kouctutymiiinum Cymom Ykpainu mworo Pimrenns [10]. Tak, v
PilleHHi HAroJOIIVETHLCS, IO KOPVIILIS — II€ OJHA i3 KIIOYOBHX 3arpo3s
Hal[lOHANLHINA Oe3mneri YKpainu, IpoTe HPOTUIis JaHOMY SIBHILY € OJIHICIO 3
OCHOBHHX 3arpo3 HalllOHaJbHIN Oe3reni YKpaiHW; NPOTHAII0 KOPYIIII Ciig
3IIMCHIOBATH BHKIIIOYHO 3a JIOIIOMOI'OIO IIPABOBHX METOIB 3 JOTPUMAaHHSIM
KOHCTUTVIIHHAX TPUHIUIIB Ta TMPUIKCIB 3aKOHOAABCTBA, YXBAJICHOTO
BimmoBimHO 10 Konctutymii  Ykpaimm. BomHowac — oOTpyHTYBaHHSIM
JIEKpUMIHaITI3a1ii HE3aKOHHOTO 30ara4yeHHs! CIYTyBajo AEKUIbKa apryMEHTIB,
10 0a3yI0ThCS HA KOHCTUTYIIHHUX MOJIOXKSHHSX Ta MPAKTHIl €BPONEHCHKOTO
Cyay 3 npas moauau (€CIIIT), 30kpeMa: HEBIAMOBIAHICTE BUMOI'aM YiTKOCTI,
TOYHOCTI ¥ OJHO3HAYHOCTI, @ BIATAK, CYIEPEYHICTh MPUHIMIY FOPUIAUYHOL
BU3HAYCHOCTI 5K CKJIQJOBI MPUHIIMITY BEPXOBEHCTBA MpPaBa, 3aKPIIUICHOTO Y
cr. 8 Koucrurymii VYkpainw; HeIOTpUMAaHHS MPUHIUITY HEBHHYBATOCTI;
HasBHICTb O€3I0CEPENHBOI 3aJIEXKHOCTI KPUMIHAJIBLHO-IIPABOBOI KBajidikarii
TAKOro [ISHHSA BIJI PE3YIbTAaTiB CYO €KTHBHOI MISUIGHOCTI 4YM HAaBITH BIJ
0e31ISUIBHOCTI CTOPOHHM OOBHMHYBAYEHHS; MOKJIMBICTh IPUTATHEHHS OCOOH 10
KPUMIHAJIBHOI BIAMOBIOAJILHOCTI 3a HISTHHS, BUMHEHI 10 HAOpaHHS YHMHHOCTI
3aKOHOM, SIKHM IIi JISSHHS KPHUMIHAJII30BaHO; CYIIEPEYHICT 3 KOHCTUTYIIHHUM
MPUIKMCOM IIO0 HEMPHUITYCTUMOCTI MPUTATHEHHS 0COOM 0 BIAIOBIIAIBHOCTI
3a BIMOBY JaBaTU ITOKa3aHHsS a00 IOSCHEHHs IIOAO ceOe, YieHIB CiM’1 UM
ONM3BKUX POAMYIB (IIPaBO OCOOM HE JaBaTH IIOKa3aHb a00 MOSCHEHDb MO0
ceOe, YIeHIB ciM’1 9r OU3bKHX poudiB)» [11].
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3a pe3yiabTaraMy PO3IISLY JAHOI CIIPaBH aHTArOHICTHYHA IIO3HIIIS
pucaosieHa cyaaero KCY C.II. T'onoBarum vy Po30DKHIN ayMmil, SIKUH He
IIOrOAUBCS 13 BUCJIOBJICHOIO B PillIeHHI IOPUAMYHOKO IMO3HULIECI0 OLIBIIOCTI
CYIIIB 4Yepe3 BIACTUBY 1M «BHYTDILIHIO CYIIEPEWINBICTh, XUOHE Ta HAITO
cita0Oke, 3 GaxoBOro MOTJIAAY, FOPUINYHE OOTPYHTYBAHH, a MICIIMH — OpaK
TaKoro» Ta «BHOIPKOBE BHMKOPHCTaHHsA NpakTuku CtpacOyps3pkoro Cymy
BCyIEeped HOro IMOo3MIlisgM VvV mux nuraHasax» [11]. Sk apryment
C. I1. T'onmoBarwuii HaBoauth pimenas €CIIJI B cipasi The Sunday Times v.
the United Kingdom (1979) [12], Ha sixe Takox nocunaersbess KCY 3 ormsany
Ha Te, L0 «...HOpMa HE MOXE DO3IILAATUCA K «IpaBO», AKIO il He
chOPMYIIBOBAHO JOCTaTHBO YIiTKO, II0 JAa€ 3MOIY TI'POMAaAsSHUHOBI
DPEryIIOBAaTH CBOKO MOBEMIHKY» (IIVHKT 49)...», IpoTe cyaas MPUHIIOB 10
MPOTHJIEKHOTO BHCHOBKY, HAroOJIOLIVIOYH, IO JMCIIO3MIIIO OCIIOPIOBAHOI
HOPMH «C(OPMYJIEOBAHO JOCTATHRO 3PO3YMUIO M IOCTAaTHRO YITKO; Ii
dbopmyaroBaHHS LIIKOBHUTO Biamosinae FODUINYHIA MO3HIIT
CrpacOyp3pkoro Cyny 3 mpaB JIOJMHH, BHCJIOBJIEHIN y PIIIEHHI B CIpaBl
The Sunday Times v. the United Kingdom (1979) crocoBHO NpUHIUIIB
JIOCTYITHOCTI 3MIiCTy HOpMHU TpaBa Ta il nepeadaynocti» [11].

Oxpema nymka mmono maHoro Pimenus KCY Oyna BuciosieHa i
cyamero LJI. CoigeHKOM 13 3amepedyeHHsIMH II0J0 CamMol KOHIIEILIl,
METOI0JIOTI, MOTHBYBaJIbHOI Ta DE30MIOTHBHOI yacThH Pimenas. I[Ipu
LIFOMY BKa3aHO Ha «HeaJeKBaTHE 3aCTOCYBAaHHS MPAKTUKUH €BPOIEHCHKOTO
CYIy 3 IIPaB JIOJAMHU Ta JOBIIBHE 1 CBaBUIbHE TIYMA4eHHS IDUHIIMITY
BEPXOBEHCTBA IIPaBa», a TAKOX Ha Te, MO «...pimenas €CIIJI B Ourbmmii
Mipi CTOCYIOTHCS IIEBHUX MOMEHTIB «cCIeliaabHoi KoH(pickawii maiHa» vy
BUIIAJKY HAsABHOCTI KPUMIHAJIIBHUX IPOBAKEHb 3a MIE€BHI 3JIOYUHU, B TOMY
yuci, 3a He3akoHHe 30arauenus. 3okpema, €CIII y crnpasi «I oritiaze Ta
iHmi npotu I'pysit»y ((3asBa Ne 36862/05) CrpacOypr, 12 tpasBusa 2015
poky) v nyHkri 101 3asHaumB, mo: «CTOCOBHO 3aKOHHOCTI METH, sKa
nepeciigyBajgachk KoH(MIickalli€r, M0 craja npeamMeroM ockapxeHHs, Cyn
3a3Hayae, 110 3aXiJ OyB YaCTHHOIO IIMPIIOTO 3aKOHONABYOro IakeTa, KM
OVB cOpsIMOBaHHMM Ha IOCHJIEHHS NPOTHUIil Kopymuii v cdepi aepaBHOI
CIYKOH...; «..TArap JOBEICHHS 3aKOHHOCTI ITOXOJDKEHHS MaiHa, sKe, K
CTBEDJUKYBAIOChE, OYI0 OTPMMAHO HE3aKOHHHM IIJISAXOM, Mir OyTu
3aKOHHUM 4YMHOM IIEPEKJIAJCHUII Ha BIANOBIZAYIB LMX HEKPUMIHAIBHUX
NIPOBAJPKEHb 1I0/I0 KOH(IcKallil, y TOMY YHCIi [UBUIBHUX MPOBAPKEHDb in
remy (m. 105)...» [13].

3araom jgane Pimenns KCY BuKIMKano XBWIO 0OypeHHS
TPOMAJISTHCHKOTO CYCITUTBCTBA, a TAKOXK aKTHBHE OOTOBOPEHHS TPOOIEMATHKA
cepell HayKOBI[IB Ta MPAKTUKIB Ta, (JaKTUYHO, PO3KOJ SKCIIEPTHOI CIUTBHOTH,
OCKLITBKH BTpata YMHHOCTI AaHol Hopmu KK YkpaiHu cipuuiHIOBAIIO 3aKPUTTS
ycix BimmoBimHux kpuminaneHuX cnpas [3]. Tak, v pesyibrari 3akputo 65
KPUMIHAJIBHUX IIPOBADKEHD I[0I0 HAPOAHUX AEITYTATIB, MIHICTPIB, KEPIBHUKIB
JICP)KYCTAHOB,  IIPaBOOXOPOHIIB Ta IHIIMX TOM-YMHOBHMKIB,  SIKi
[T I03PIOBAIIUCS B KOPYIIL{IMHKX [IiSX Ta HE3aKOHHOMY 30arauenni [14].

3a  TBepmkeHHAM  3actynHuka TosoBu  Komirery — AITY
B.C. T'anaifuyka: «KCY He BpaxyBaB NpH NPHUUHATTI pillleHHS TOW (aKT,
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110 HaliOHAJIIbHE 3aKOHOJABCTBO JIEPKAaBU HE MOXE OYTH MOSCHEHHSM IS
HEBUKOHAaHHS HEI MIDKHApOAHUX 3000B’s3aHb... He € abcomoTHuUM vy
npaktuii €CIUI i npe3yMmnis HEBHHYBATOCTI... amxke npaktuka €CI1JT
3Hae Bumaaku, konmu Cyx Hajgae mepeBaru CyCHuIbHIM HeoOXimHocTi i
iHIIUM (QaKTopaM B IbOMY IHUTaHHI...» [7].

Omxe, SK KpUMiHAM3aWis, TaKk 1 JEKpUMIHAI3AI(S MiTHHSA 3
HE3aKOHHOTO  30aradeHHs  CYyNpPOBO[UKYBANACh  HEOMHO3HAYHICTIO  Ta
JCKYCIMHICTIO. 3amuT CYCHUTGCTBA HAa BHUKOPHUCTAHHS >KOPCTKHX METOZIB
TIOKapaHHs 3a MPOTHIPaBHE HAOYTTs AKTUBIB 3aJIMIIABCS HEBJIOBOJICHUM, a
BijiTak, 3akoHOM Ykpainu «I1po BHeCeHHs 3MiH JI0 JeSKUX 3aKOHO/IaBYMX aKTiB
VYkpainu mono koH(icKaiii He3aKOHHMX aKTHBIB 0Ci0, YIOBHOBaXKCHHX Ha
BUKOHAHHS (DYHKIIIH Aep>kaBK a00 MICLIEBOTO CaMOBPSITYBaHHSI, 1 TIOKapaHHs 32
HaOyTTs Takux akTuBiB» Big Ne 263-IX i 31.10.2019 p. KK VYkpainu Oyno
JIOTIOBHEHO CT. 368™ 3 aHANOTIYHOIO HA3BOIO Ta BCTAHOBJICHO ITOKApaHHS 3a
«HAOYTTS 0CcO00I0, VIIOBHOBAXXCHOI0 Ha BUKOHAaHHA (DVHKIIA mep:kaBH abo
MICIICBOTO CaMOBDSITYBAHHS, aKTUBIB, BapTICTh SKUX OUTbIIE HDK Ha IIICTh
THUCSY I'SITCOT HEOTIOAATKOBYBAHUX MiHIMYMIB JJOXOJiB TPOMAISIH TIEPEBUILYE
ii 3akonHi nmoxoaw» [9]. 1 Tyr mocrae IJIKOM JIOTiYHE 3alMTAHHS ILNOJO
JIOLUILHOCTI BBEJICHHS CTaTTi-«IBIMHHKa» 10 KPUMIHAJIFHOTO 3aKOHOJABCTBA
VYKkpaiHu, 3a JisHHS, sIKe BXKE 3a3HAJI0 JeKpUMiHaNi3alii y pe3yabrari PimeHHs
KCY Big 26.02.2019 p. Nel-p/2019, Big MOMEHTYy yXBaJeHHS SKOTO He
TIPOHIIIIIO 1 OJTHOTO POKY.

Jlana o6cTaBuHa CIyTye HPEIMETOM JIOCIIUKCHHS 0araThoX BYCHHX-
HpaBHI/IKlB Tak, B.I. Ocaguuii, npoaHaJI13yBaBHm 3MicT KpI/IMlHaJ'ILHO-
npaBoBoi 3aGoporn 3a cr. 368° KK Vkpainm 3 ermmonoridsoi Ta
IOPUANYHOT ~ MO3MINH, OOIPYHTYBaB  MPOMO3UINi 3  JOIILHOCTI
«KOperyBaHHs KoJia Cy0’€KTIB 3JI0YMHY Ta MOXIIMBOCTI IPUTATHEHHSI OCOOH
JI0 BIJIINOBIANBHOCTI 3a HE3aKOHHE 30aradyeHHs: a came: 3a OTPUMaHi
(HabyTi) HEW aKTUBU HEBIIOMOTO TIOXO/KCHHS, BapTICTh SKHX Y
BU3HAUYEHOMY 3aKOHOM p03Mipi nepeBHuLye ii 3aKOHHI TOXOII [6, c. 133].

O.3. I'tanyn Brasye Ha ICTOTHI Bajn 3aKOHOTBOp‘{01 TeXHIKH y cdepi
KpHMiHATI3a1[] HE3aKOHHOTO 30aradeHHs y cT. 368, 30KkpeMa Ha MOPYIICHHS
NPUHIMITY OCOOMCTOI BIMOBIAANILHOCTI y BUIAJIKY HE3aKOHHOTO 30araueHHs
4yepe3 TpeTiX oci0 — «HaOyTTsl aKTHBIB Yy BIACHICTH IHIIOK (i3UYHOI abo
FOPUIIMYHOIO 0CO0OI0 3a BINOBITHUX YMOBY». HaykoBellb BBaKa€e HEJIOLUIBHUM
3aKpilUIeHHs]  OOOB’SI3KOBOIO ~ O3HAKOK  CKIIAY 37I0YMHY  OKPEMHX
NPOLIECYaIbHUX ~ aCIeKTiB JIOKa3yBaHHsl Ta TPONOHYe IHIIy pelaKiio
BUKJIQIEHHS JUCIIO3MIIIT CTaTTl 368° KK VYkpainu [2, c. 78—85]

A.l. MuxaiinmH akleHTye yBary Ha HeJOTPHUMaHHI 3aKOHOJaBLIEM
NPUHLOUIY «Ipe3yMInii HEBHHYBAaTOCTI», IO aBTOMAaTHYHO 3YMOBIIIOE
ICTOTHE 3BYXEHHS TPaJULiHHUX KOHCTUTYLIHHHX Ta KpI/IMiHEU'H)HO-
MIPaBOBUX MPHUHIUIIB 1 HE MOXeE 6yTI/I 0oOTpyHTOBaHMM Hi 3a AKUX
00cTaBHH, a TakoX BOadae MOJITHIHHUHA KOHTEKCT BBE/ICHHS CT. 368° KK
VYxpainn 3aMiCTh aHanoriunoi  cr. 3687 JeKpUMiHai30BaHOT
Koncruryniitnum Cymom Vkpainu [5, ¢. 29-30].

OnHak,  TPaBOOXOPOHHMMH  OpraHaMH  pO3MOYaBcsl  IPOIEC
NPaBO3aCTOCYBaHHS BKa3aHOI HOPMH. AHa&I3 JaHUX €AMHOTO 3BITY MIPO
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KpPUMIHAIBHI NPAaBONOPYIICHHS, PO3MIIIEHOr0 Ha odiuiifHOMy BeO-caiTi
Odicy I'enepanbHOTO MPOKYpOpa, CBIAYUTE HPO TE, IO YacTKa KpUMiHAIBHUX
IPAaBOIIOPYLICHb BKA3aHOI KAaTeropii y 3aralibHiil 3M0YMHHOCTI € HE3HAYHOIO.
Tak, y mpoBapkeHHI jaetekTHBiB HarionanbHoOro aHTI/IKODVHHII/IHOFO 6ropo
Vkpainn nepeGyBae 4 KpUMiHATBHAX NPOBAKEHHs 3a cT. 368° KK Vikpainm, a
3arajioM B TIPaBOOXOPOHHMX opraHax 6ym3pko 10 mpoBamwkens [15].

Otxe, BpaxOBYIOYH O3HA4YeHi TEHICHIIIi KpHMiHAJi3aIli He3aKOHHOTO
30aradueHHs, BWIIEBKAa3aHI HAayKOBO-TIPAKTHUYHI IAXOMH JO PO3YyMIHHSA Ta
OaueHHsT AHOTO TPOLECY Ha TNpeAMET BpaxyBaHHS NPHUHLMIIB TIpaBa Ta
npaktikn €CI1JI, Moxkemo 3poOMTH BHCHOBOK, 110 KBastiikaliro JaHOTo
JISTHHSI SIK KPUMIHAJIBHO KapaHOTo MO)KHA BBXKAaTH OOIPYHTOBAHOIO, CYCIUTLHO
3aTpe0yBaHOIO Ta BHIpaBaaHowo. besymoBHo, mpuitnste Pimenns KCY Bin
26.02.2019 mHakmanmo BeNWMKWA HETATUBHUM BITOMTOK Ha BCIO pPoOOTYy
AQHTHKOPYNIIHHAX OpraHiB, a TOMY JIMIIE aKTUBHE 3aCTOCYBaHHS IN€l CTaTTi
TpaBOOXOPOHHUMH OpraHaMU Ha MPAKTHIL CIPHATHME 3aI00iraHHIO Kopyrmi'l'
B IIOMY, @ TAKOXK BJIOCKOHAJICHHIO MEXaHI3My NPUTATHCHHS /10 KPUMIHAIBHOT
BI/INIOBIZIAJILHOCTI 32 HE3aKOHHE 30arayeHHsl.
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T'yporciit Onvea bopuciena,

TOJIOBHUH CYZIOBHH eKcrepT Binainy ¢izuko-
XIMIYHHUX JOCIIKEHb Ja00paTopii JOCTiHKEHb
MarepiaiiB, pe4OBUH i BUPOOIB
Juinpornerposcbkoro HJEKI] MBC, kanauaar
TEXHIYHUX HAyK

IIUTAHHA IPU3HAYEHHSA CYJAOBUX EKCIIEPTU3
HA®TONPOAYKTIB I ITAJIBHO-MACTUWIBHUX MATEPIAJIIB

Hadromponykrn (HII) ta mamsHO-mactuibHi Matepiamu (IIMM)
MalOTh IMONIMPEHE 3aCTOCYBaHHI B 0araThbOX Taly3sXx HAapPOIHOIO
TOCIIOIAPCTBA Ta B MOOYTI.

Ekcrieptuza HaQTONPOMYKTIB Ta MaJIbHO-MACTHILHUX MaTepiamiB
MOK€ TMPU3HAYATHCH Y 3B’SI3KYy 3 HEOOXIAHICTIO BCTAHOBIEHHS (haKTUIHHUX
JTAHWUX 1 0OCTaBHMH NPHU PO3CIIiyBaHHI 3JI0YMHIB, SKi OB’ sI3aHi 3 ITiIaJaMH,
CHAIOBaHHSAM TPYIB 3 METOI YKPUTTSA 3J0YHHIB, BOHMBCTBAMHU 3
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BUKOPDHCTaHHSIM  XOJIOJHOI Ta  BOTHENaJNbHOI  30poi, IOPOXHBO-
TPaHCIIOPTHUMH IIPUT0JJaMH, PO3KpaJaHHIMH MalHa.

OG’exramu  excreprusu HIT ta TIMM  moxyts Oyt BupoOH
HadrornepepoOHOI Ta HadTOXIMIYHOI MPOMHUCIOBOCTI, OCHOBY SIKHX
CKJIaJIal0Th PEYOBHHHU Ha(TOBOTO MoXokeHHs [1]. Takox mo mporo kiacy
BITHOCATH BHPOOHM TIEBHOTO IUIHOBOTO TPH3HAYCHHA — MACTWIBHI
MaTepianm, SKi CHHTE3YIOThCS XIMIYHOIO MpoMHcioBicTio. ToBapHuUit
acoptument HIT Ta IIMM nyxke BeluKmid, Halidye MOHAX THCATI
HaliMeHyBaHb. [X MOXKHa MTOJUIUTH HA TPH KJIACH:

— nerko3aiiMucti HIT — kmac 00’€KTiB, IO MOCTIIXKYIOTBCS IO
cnpaBaM, sKi NMOB’s3aHi 3 MiANIAaMM, CIIATIOBAHHSAM TPYIIB, BHOYXaMu
TOIIO, TOOTO B NIPUroJax, B SKMX BUKOPUCTOBYIOTHCS BIACTUBOCTI PEUOBHH
JIETKO 3aiMaTHCh Ta CIPHATH CHAAXYBaHHIO a00 MiITPUMYBATH TOPIHHS;
no mporo kmacy HII BimHOcsATBCS O€H3WHM, TanaMBa HA OCHOBI
CepeIHbOAUCTIUIATHUX (pakiiii HaTH (Tacw, TU3eNbHI MaiauBa, MoOyTOBI
MAJIABA), TEXHIYHI TPOIYKTH (TIOOYTOBI pO3YHHHUKH);

— MaCTWJIbHI MaTepianyd HalvacTille TOCTIKYIOTECS B ClpaBax Mmpo
JIOPO’KHBO-TPAHCIIOPTHI MIPUTO/H, 3IIOYHUHU 3 BUKOPUCTAHHSIM XOJIOJHOT UM
BOTHENaJIbHOT 30poi, KpaaikKM MarepianiB Ta BHPOOIB, SKI MaloTh
MacTUJIbHE MOKPHTTS; 10 IIbOTO KJacy BIJHOCATHCS MacTuiia (MOTOpHI,
TPaHCMICIiiHI, iIHAyCTpiaTbHI TOIIO) i INIACTUYHI 3Ma3KH;

—71Bepai  HII MOXyTh  AOCHIIKYBaTHCH B Pi3SHOMaHITHHX
KPUMIHAJIBHUX CIIPaBax; A0 LOTO KJACy BIAHOCATHCSA TBEPJI BYIJIEBOIHI
(mapadin, epesiH), TBEpAi 3aIUIIKOBI HAQTOMIPOAYKTH (TYAPOHHU, OITyMH).

OO0’ekt Ha(TOBOrO IMOXOKEHHS PI3HOMAaHITHI 3a (QI3MYHUMH
BJIACTHBOCTSIMH; Cepell HHX € DPEYOBHHH B Ta30loAi0HOMY, PiIKOMY Ta
TBepAoMy cTaHax. Cepell HUX NEepeBaXatoTh PIJAMHU 3 PI3HOIO B’S3KICTIO Ta
CTYNEHEM DPYXJHMBOCTI. B 3a1eXHOCTI BiJ arperatHoro CTaHy, KiJbKOCTI
PEUOBHHHM, SKA BUSBISIETBCS HAa MICII HPUToAH, OOCTaBUH B3aeMOIii 3
pEYOBHHAMH 1HIIOL npupoau, HIT ta TIMM B SIKOCTI pedoBHx JTOKa3iB
MOXYTh OYyTH y BHIJIAII IHIUBiAyallbHO BHU3HAa4YeHHWX 00’eMiB (Mac) B
KOHKPETHHX €MKOCTSAX (KaHiCTpax, IUDIIIKax TOIIO); ITOBEPXHEBHX
HallapyBaHb Ha PI3HUX IPEIMETax-HOCIAX, y TOMY YHMCII MIKPOCIiJiB;
CHiZIIB PEYOBUHHM, IO PO3IMOJALIEHA B Maci Pi3HOMaHITHUX IIpeIMETiB-
HOCIIB, y TOMY YHCIIi MIKpPOCITi/IiB.

Ho cneuudiunux ocobmuBocteit HIT Tta [IMM ciin BigHecTH ix
HU3bKY cTabuibHICTB. Big MOMeHTy iX BHpPOOHHMITBA Ha 3aBOJI JIO
HaJIXOJUKEHHSI Ha €KCIIEpTHE JOCII/DKEHHS Ha HUX BIUIMBAE psa (aKTopis,
SKi B pe3yJbTaTi NPOTiKaHHA (I3MYHMX Ta XIMIYHUX MPOIECIB NPU3BOAITH
10 ix 3minn. Hait6inemux 3min 3a3Ha10Te HIT Ta [IMM, 1110 3HaXOOSTHCS B
HErepMEeTUYHHIX €EMKOCTSIX, Ha MOBEPXHi ab0 B Maci pi3HUX MpPEIMETIB.

Ha croromni, 3aBAsku po3poOJeHUM MeToaukaMm aociimkenHs HIT
ta [IMM, BHUpimyroThCs Taki 3aadi:

—BusBneHHs cmigie HII Tta TIMM, ski He CHOpUIAMArOThCS
OpPTaHOJIENTHYHUM CTIOCOO0M;
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— BCTaHOBJICHHSI TIPUPOAM DPEYOBHMHU HEBIZIOMOIO ITOXOKEHHS 3
METOIO BiJJHECEHHS ii 0 MpOAYyKTiB nepepoOku HadTh Ta HadTOXIMIYHOTO
cuHTE3y a0 0 MaCTWIIFHUX MaTepiaiiB iHIIOTO MTOXOKeHHS;

— BU3HAYCHHS HAJIC)KHOCTI 00’€KTIB, IO MOPIBHIOKOTHCS, 10 OJHOTO
Buny HII ta IIMM.

3amadi KOHKPETHOTO EKCIIEPTHOTO JOCIHIKEHHS BH3HAYAIOTHCA,
BHUXOZSMIU 3 0OCTaBHH KpHMiHam,Ho'l‘ CcrpaBu Ta GOPMYITIOIOTECS Y BUIIIAL]
IIHTaHb OPraHOM, AKHil HasHaYa€ ekcrepTusy. IInTanHs MoBUHHI HaHOLTBII
TOYHO BIANOBIZATH 3MiCTy 3ajadi JOCHILKeHHs 1 Tiii J0Ka30Bil
iHpopMarlii, Ha OTPUMAaHHS KO PO3PAXOBYE CIIITUHIA.

3anaua BuasiaeHHd HII ta IIMM crtaBuThCs nepes eKCIepTOM B THUX
BUIIaJKaxX, KOJH BIJICYTHI iX OpraHOJIENTHYHI 03HaKH, 3 OOCTaBHHU CIIPABH,
10 PO3CHIAYETHCS, HE BUKIIOYAIOTh MOXKJIMBOCTI HasBHOCTI IHX CIiMiB Ha
PI3HHX IIpeaAMeTax.

3ajaya BCTaHOBJICHHSA Ha(TOXIMIYHOI NPHPOAM pPEUOBHHH, SKa
JOCIIIKY€EThCS, il BUIY, CTABUTBCS B TUX BUIAJKaX, KOJU KJIAC, 70 SIKOTO
HAJISKUTh UM HE HAJICKUTHh 00’ €KT, MONEPEAHbO BU3HAYEHHH 00CTaBUHAMU
CHpaBH, sKa PO3CHIAYEThCS (HANPUKIAA, IMEPEeCOPTYBaHHS OCH3MHIB Yy
3B’SI3KY 3 KpaJ’KKaMH, 3aMiHa OJTHOTO BUJ1y MaJIMBA IHIIKM TOILO).

Edexrusnicts excnieptHoro nocmimpkenns HII ta [IMM 3HauHOIO
MIpOIO 3aJICKUTh BiJl SKOCTI POOOTH CIIAYOrO IO MiATOTOBII MaTepiaiiB
U1 oro mpoBeneHHsA. OcoONMBY yBary ciif 3BepHYTH Ha (ikcamito Ta
YHakoBKy pedoBHx naoka3iB. BmactmBocti HIT ta IIMM mnepenbauarots
cremiaibHi BUMOTH O MaTepialy, SKHi BUKOPHCTOBYETHCS IJISI YTIAKOBKH.
Taxki HII, sixk 6eH3uH, rac, Mu3eibHE MaIUBO, POZYMHHUKH, O CKIAAY SKHX
BXOJISITh JIETKOJIETKI KOMIIOHEHTH, B PE3YJIbTAaTi BUIIAPOBYBAHHS MOXYTb
3MiHIOBaTH CBiil ckiaj. [Ipu npoMy jesiki 3 HUX 30JIMXKYIOTBCS 32 CKIIZIOM
Td MNpPAKTHYHO HE pOSpiSHIOIOTI:-CH 3abe3nedeHHsT 30€peXeHHS CKIaxy
00’€KTIB eKCIIEPTHOTO JOCII/DKCHHs CIpusie iX BIpHOMY Ta TOBHOMY
nocinipkenHro. [lepma HeoOxinHa yMOBa — TePMETUYHICTh €MKOCTI, B sKil
noctaBisaoTh  00’ektu. Pigki ta B’s3ki HII 3mathHi mpoxomury i
PO3MOALIATHCE B Maci MaTepiany npeamera-Hocis. [loxaneme ix roOyBaHHS
3 MMOPUCTHX MaTepiajiB YacTo NPU3BOIMTH JI0 CHIOTBOPEHHS iX MOYaTKOBOTO
SIKICHOTO Ta KIIBKICHOTO CKJIay.

3 ypaxyBaHHsM crneuudiunux ocobuuBocreir HII ta TIMM mnpu
MIATOTOBIN iX Ui €KCIEPTHOIO IOCHIHKCHHS MOTPIOHO JOTPUMYBATHUCH
Ppsily BUMOT:

—BinOip 3paskiB pigkux HII 3 kpymHOrabapuTHHX €MKOCTEH
HEOOXiTHO MNPOBOAWTH IIBHJIKO B CYXy CKISIHy TE€pMETHYHY €MHICTb;
30epiraT Taki 3pa3KH CJiJl B IPOXOJOAHOMY TEMHOMY Micli. Y BHIaIKy
BUSIBJICHHSI HEBEJIMKOI 32 pO3MipaMHU €MHOCTI, SIKa MO>Ke OyTH HarpaBieHa
Ha €KCTIepTHU3Y ILIJIKOM, CIIiJ IEPEeBipUTU Ta 3a0€3MEUNTH i1 TEPMETHIHICTb.
Skmo 3a0e3meuynTH repMETHIHICTh HE BIAETHCS, HEOOXiTHO 3JIUTH PiUHY B
TrePMETHYHY €MKICTh, IOPOXKHIO YIAKYBaTH B IOJIIETUICHOBUII [TAKET Ta BCE
pa3oM HalpaBHUTH HA EKCIIEPTHU3Y;

—3paszku B’s3kux HII Ta [IMM notpiGHO nmomilaTy B CKISHY Tapy,
BUKOPHCTAHHS Marepy, KapToHy Ta JEPEBUHH HEJIOMYCTHMO;
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— nnst mocnimxenas HIT ta TIMM, siki 3HaXOIATHCS HA MpeIMETax-
HOCISIX, MOTPiOHO, SIKIIO L€ MOXKJIMBO, HAIPaBIATH Ha EKCIEePTU3y
npeamern pazom 3 HIT ta ITIMM (omexy, 30poto, oxpemi neraini
TPaHCIIOPTHUX 3aco0iB), 3abe3meuyroun 30epeXeHHs Ta JIOKaTi3alilo
HalapyBaHb Ha HHUX, @ TAKOXK T€PMETHYHICT YIIAKOBKH IIUX NPEIMETIB;

— TIpu HeoOXimHOCTI 3HATTA HamapyBaHb HII Ta [IMM 3 npenmeris-
HOCIiB TIOTPiOHO BHKOPHUCTOBYBATH I HHUX CKJIIIHY Tapy, B KpailHbOMY
BHIIA/IKY TIOJTIETHIICHOBI MakeTh. SIKmo s 3HATTA 3pas3kiB HII Ta IIMM 3
MIOBEPXOHb BUKOPHUCTOBYIOThCS BaTHI abo MapieBi TaMIOHHM, iX CIiJ
yIAaKOBYBAaTH SIK IPEAMETH-HOCII, a TakoX OO0OB’SI3KOBO HaJaBaTH Ha
eKCIIEpTHE JOCIIKEHHs YUCT1 (KOHTPOJIBHI) 3pa3KH IIUX MaTepiais;

—3pas3ku tBepaux HIT ta [IMM criix moMimatv B TMOJICTHIICHOBI
MIAKETH;

— HeoOXiTHO 00epeXHO MOBOJUTHCH 3 PEUOBHMH JIOKAa3aMH, Ha SIKHX
npurryckaetbest HasBHICTS HIT Ta [IMM (B MOMEHT BWIYyYCHHS BOHH HE
BHSIBJICHI OpPraHONeNTHYHO abo MaroTh ciadOkuii 3amax HII). Taki pedosi
JIOKa3d IOTPIOHO HeraifHO TepMETUYHO YNaKyBaTH Ta BIANPAaBUTH Ha
EKCIIEPTHU3Y.

binpmricte  HII  BonoamiroTe  37i0HOCTI  MIBHAKO — 3MIiHIOBATH
BiaactuBocti. Jlo Takux HII B meprry uepry BiZHOCSATBCS NajMBa Ta
po3unmHHHKH. B mporeci 30epiraHHsS B HPUPOJHUX YMOBAX, OCOOJHBO Y
BIIKPUTOMY CTaHi, BOHH BTPAdalOTh CBO{ JICTKOJETKI KOMMIOHEHTH. Taxi
00’€KTH BOJIOMIOTH MaMM ifeHTA(IKALIH HIM IIepiofjoM Ta MOXYTh CTaTH
HENPHJATHAMH IS BUPIIICHHS CKCIICPTHHX 3ajad. A TOMY, UMM LIBHIIIC
OyayTh BHIIY4CHi, IEPMETHYHO ynaKOBam Ta HaJaHli Ha JOCIIJKEHHS
peuoBi I0Ka3u, TUM eeKTHUBHile Oy/e IX eKCIIePTHE JT0CITIKEHHS.

Cnucok eukopucmanux ocepen

1. KpuMuHaIMCTHUECKOE  HCCIeoOBaHUE  HEPTENpPOAYKTOB U
roprodecMa3ouHbix marepuanoB / Ilog. pex. U. A. 3omorapeBckoil. — M.:
BHHUC3 MIO CCCP, 1989. — Bpim. 2. — 177 c.

JHooko Cmenan Bonooumuposuu,

3aBiyBa4 CEKTOPY JaKTHIOCKOIIYHOTO OOIIIKY
BiJUIITy KPUMIHATICTUYHUX BUIIB JOCIIIKCHb
Tepnoninscskoro HIEKI] MBC;

I'paboscvka Bikmopin Bonooumupiena,
3100yBay CTYMEHs BUIOI OCBITH OakagaBpa
HamionansHOi akageMii BHYTpIIHIX cripaB

CTAH I IEPCIHEKTUBH PO3BUTKY
CYJIOBOI BJIAJIM B YKPATHI

Po3BuTok VYkpaiHM SK TpPaBOBOi JepKaBH HEMOXIUBHH 0e3
e(peKTHBHOI HisUTBHOCTI CyI0BOI TiIKH Biagu. Cy/ 3aiiMae TOCUTHh BajkKJIMBE
MiCIle Y KpHMiHAIBHO-TIPOIECYabHIN MiSIIPHOCTI, TaK SK BiH € Cy0 €KTOM
3MarajbHOr0  KPHMIHAJIBHOTO  CYAOYMHCTBA. Y  KPUMIHAJIBHOMY
CYIIOYMHCTBI Cy[ HE JIMIIe 3a0e31euye BUKOHAHHS CTOPOHAMH TTOKJIaICHUX
HAa HHUX 3aKOHOM 3aBIaHb, a W CHOPSIMOBYE CBOIO MisUIBHICTh HA MOIIYK
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00’ekTHBHOI iCTMHHM. 30KpeMa, 3aBIaHHSIM CyAy Yy KpHMiHaJbHOMY
JIOKa30BOMY cyz[quHCTBi B CBOIO 4€pry, BUCTYyMAe 0OOB’SI30K MiABECTH
IiACYMKH JJOKa30BOi MisUILHOCTI CTOPiH, @ TAKOK OCTATOYHO BUSHAYUTH, IO
€ ICTHHHHUM Y JIAaHOMY NPOBaJUKEHHI.

[puaImm moOyIoBH CyIOBOI cMCTeMH YKpaiHu (IiICYIHICTD) Jal0Th
3MOTY HAaJEeXHAM YHHOM BHPIIIyBaTH CHOpPaBH IO CYTi, 3amo0irarodn
BHHUKHCHHSIM KOJIi31ii Ta IPUAHSATTS HENPaBOMIPHAX pimeHL Ha ocHoBi Takux
TPUHIIAINB KOKCH CYJl PO3TILIA€ CIPaBY, BIAMOBIIHO IO HOTO KOMIICTCHLUL.
OKpiM LBOTO 3aKOHOZABCTBO Iepenbayac i BUMAKK CHIBIpaLli CYAiB, TOOTO y
pasi, KOMM TEeBHI TOMHWJKH BCE X CTajuCs, CyJ Iepelac KpHMiHaJIbHE
MPOBADKCHHS Ha o3y iHmomy cyay [1, c. 19-20].

Konnemnuis CyI0BO-IPaBOBOL pedopmu 1992 poky 3amo4aTKyBana
CyIOBY pe(’popMy Ta Bilirpama BaKTMBY PONb y CTAHOBICHHI B YKpaiHi
HE3QJIC)KHO] CYZOBOI TUIKM BIajd B PaMKax CHCTEMH IOJiTy BIaid B
JEMOKpPaTHIHOMY CYCITIJIbCTBI.

YeproBumu Kpokamu y peopMyBaHHI CyZOBOI BIaAM CTAIN «Maja
cynoBa pedpopma» 2001 poky Ta npuitHATTs 3akoHy Ykpainu «[Ipo
cyz[oyCTpiﬁ i craryc cyamiBy y 2010 poui Bepxoena Panma Vikpainn y
2012 pou, TMPUCITYXAI0YHCH 10 nponosnum Cy[[}llBCI)KOFO CIiBTOBAapHCTBA
Ta PEKOMCHJALi MDKHAPOJAHMX OpraHisalliii, modyana yJO0CKOHATIOBATH
HOPMH YHMHHOTO 3aKOHy YKpaiHu «Hpo CYROYCTpiii 1 cTatyc CyumiB» 3
METOIO 3MIITHEHHS IPaBOBUX TapaHTiil HE3aJIC)KHOCTI CYIIB.

B minomy mouwarkoBui  mepiom  pedopM  XapaKTepH3yBaBcs
3aKpIMUICHHSM 0a30BHX CBITOBHX CTaHAAPTIB HE3aIEKHOCTI CYIIIB i
caMoCTIMHOCTI cynoBoi Brnamu B YKpaiHi. AJie HE3Bakalo4d Ha TO3MTHBHI
3aKOHO/JABYl 3MIHH, i/iesl MOOYIOBH HE3aJeKHOI CYNOBOI cHUCTeMU (haKTHYHO
iTHOpYBasacsi BUIMMM OpraHaMu Biaau. [1OJiTHYHI CHJIM BHKODPHUCTOBYBAIN
CYIIM V BJIACHUX IHTEPECax, B CHCTEMI IPOIBiTajia KOPYIILis, a CyJI0Ba Biaja
cTana (PiHaHCOBO 3aJIe)KHOIO BiJl BUKOHABYOI BIIA,IH.

Tak, B uepBHi 2012 poky IlpesmmeHT VYkpaiHum miamucaB 3akoH
Vkpainu «[Ipo BHeCeHHs 3MiH 10 NESIKMX 3aKOHOJABYMX aKTiB YKpaiHH
mIOZ0 TOCHWJICHHS TapaHTii HesamexHocTi cynaiBy [2]. IlosutuBHEMHU
MOJIOKEHHSMH LBOTO 3aKOHY €: 3MiHa NpPOLEAYPHHUX IUTaHb OOpaHHS
CYJIiB, CIIPSIMOBAHICTh Ha CIIPOILEHHS Mpolecy oOpaHHs CyJJIiB, a TaKOX
3alpOBaJPKEHHS] MOXJIMBOCTI BYAaCHOrO OOpaHHS CyAJi [0 3aKiHYEeHHs
I’ STUPIYHOTO CTPOKY HOTO NOBHOBAXKEHb.

OnHak, He3aJeXHO Bij 3MiH siKi BiOyBalOThCsS B CYHOBIil cucTeMi
HaIoi KpaiHu, 30epiraloThCcs MUTaHHS, SIKi HOTPEOYIOTh CBOTO BUPIIICHHS.
TakuMu MUTaHHIMU €:

— BU3HA4YEHHS Ha 3aKOHOJAaBYOMY DiBHI opraty (abo rmocamoBoi ocodm),
10 Ma€ IPaBO IIPEJCTaBIATH CY/IOBY By 3arajloM Yy 3HOCHHAx 3 iHIIMMH
opraHamH JIep)KaBHOI BJIaJid, OpraHaMH MICLIEBOTO  CaMOBPSIAyBaHH:,
(GIBIYHIMH Ta IOPUANIHIME 0CO0aMH 1 MI>KHAPOJHUMH OpTaHi3aIlisIMK;

— BIPOBQKEHHSI JI0 YMHHOTO 3aKOHOJABCTBA JI€BUX MeEXaHi3MiB
MIPUTATHEHHS /10 BIAMOBINAJIBHOCTI (B TOMY YHMCII KpHMiHAJIBHOI) OCi0, sKi
TIEPEIIKO/KAIOTH 31 HCHIOBATH IPABOCY IS Ta BUSIBIISIIOTH HETIOBATY JIO CYY.
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[IpoGnema (¢iHaHCYBaHHS CYNOBHX OpraHiB 32 3aJMIIKOBUM
MIPUHIIUIIOM ICHY€ yCi POKH iICHYBaHHS Cy4acHOi yKpaiHChKoi nepkaBu. bes
il KapIMHAIBHOTO BUPIIICHHS HEMOXKJIMBO 3a0€3MIEUNUTH HAJICKHHUH PIBEHBb
HE3aJIe)KHOCTI CYJIOBOI BilaJ i, 0OMEKEHHS 30BHIIIHBOTO BIUIMBY Ha MPOILEC
TIPaBOCYIJIS.

Meroro pedopmu, sky Oyio posmodaro v 2014 pomi micis
Pesomronii rizHOCTI Ta mo3zadeproBux BuOOpiB IIpe3nnenta Ykpainu, 0yio
MIPUBECTH CYAOYMHCTBO YKpaiHH 10 €BPOIECHCHKUX CTaHOApTiB Ta
3a0e3MeunTH 3axXUCT IpaB, CBOOOJ Ta 3aKOHHHMX IHTEPECiB TIPOMAISH
LUIIXOM ~ CBO€YAacHOro, e(MEeKTHBHOTO 1 CHPaBeUIMBOIO  BHPILIEHHS
MIPaBOBHUX CIIOPIB Ha 3acajiaX BEPXOBEHCTBA IPaBa.

byna  cTtBOpeHa Panpa 3 nuraHp cynosoi peq)opMI/I -
KOHCYJIbTATHBHO- Jlopaauii opra# npu npesuieHTi Ykpainn. Jlo ii ckmaxy
YBIHIUTM MIiHICTPH, TONOBH CYJiB, IOPHUCTH, HPAaBO3AXHCHHUKH, HAYKOBLII,
TPOMAJICHKI ITisTdi.

3aBgaHuaMu Pamu cramu:

— MiATOTOBKA  MPOMNO3WIIA 100  crparerii  pedopmyBaHHS
CYJIOyCTPOIO Ta CYZOUHHCTBA;

— HAJIarOJUKEHHS B3a€EMOJIi Jep)KaBHUX OpraHiB, IPOMAISIHCHKOTO
CYCHIJIbCTBA Ta MDKHApOJHHUX OpraHizauiid 3 NMUTaHb MIATOTOBKH CYIOBOI
pedopmu;

— MOHITOPHHT BIPOBaPKCHHS Ta aHalli3 eeKTHBHOCTI pedopmu;

— iH(pOpMyBaHHS TPOMAJICEKOCTI Ta MI>KHAPOIHOT CITUTBHOTH MPO XiJ
pedopmu [3].

Cynosa pehopma BiMarana BHeceHHs 3MiH 10 Konctutyuii Ykpainu, a
TaKOX JI0 HU3KH 3aKOHIB, MOB’S3aHUX 13 CHCTEMOIO CYIOUYMHCTBA. P03poOKOr0
3MiH 10 OcHoBHOro 3akoHy 3aiHsutacsi Koncruryiiiina Kowicis, ctBopeHa
yKa3oM Ipe3uneHTa B kBitHI 2015 poky. 2 munag 2016 poxy Bepxosna Pana
npuiiEsia 3miH 1o Koctwrymii: iX minrpmmamm 335 gemyTatiB  mpH
HeoOximHOMY MiHIMYMI B 300 romociB. Takox B Hel aeHb OylIO HPHIHATO
3akoH «IIpo cymoyctpiii i craryc cymnis» [4].

VY pe3ynbTati cymoBoi peopMH, SKa cTapTyBalia Micls MPUHHATTSI B
yepBHi 2016 poky 3axony «IIpo cynoyctpiit i cratyc cyaniB», OyB
cTBOpeHuit HoBuil Bepxosuuii Cy 1.

3 nmHA mouatky poGotu BepxosHoro Cyny NpHIMHWIA CBOXO
nisbHicTh  BepxoBuuit Cyn  Ykpainu, Bummii creniamizoBaHuii cya
VYkpaiiu 3 po3miIAdy UMBUIBHUX 1 KpPUMIHQIBHHX CHpas, Buimwii
roCTolapchkui ¢y YKpaiun Ta Bummii angminicTpaTuBHUMA cyn YKpaiHu.
Byno CTBOPCHO JIBa BUII CITEIlialli3oBaHi cyau — Bumuii cyn 3 murtaHb
IHTE/EKTyalIbHOI BIIACHOCTI Ta BHIMI aHTHKOPYIILIHHUI CY L.

Cymu 3arajbHOi FOPHCIMKLIT 3aMiHCHI OKPYKHHMH 3aralbHHMHU
CcylaMd 3 TPHB’SI3KOI0 [0 aJMiHICTPATHBHO-TEPUTOPIAILHIM MOALIOM
VYkpaian Ha Okpyru. Takok JiKBiZOBaHO OOJAcHI ameisAmiiHI Cyau Ta
CTBOPEHO amesIiiHI CyAHu B OKpyTax.

Cyau Oynm 1 3ajMIIAIOTBCS COLIaIbHOIO THCTHTYINEIO 3 OJHUM i3
HAHIKYNX PIBHIB TOBIpH.
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CymoBa pedopma, posmouara micias Pesomronii [imHocTi, He
npuHecna OaxkaHMX pe3yibraTiB. MeHme 1 % rpoMaasH BBaKaroTh il
TIOBHICTIO YCHIIITHOIO.

HoBocrBopenuit BepxoBuuit Cysa Tak i He CTaB IMO-CHPaBKHbOMY
HoBuM. Maitxe 80 % iforo ckiamgy — crapi Cyani, moHaiMeHme 29 cymuis,
3a BUCHOBKaMH ['pomajichbkoi pamu JOOpOYECHOCTI, HE BiAMOBITAIOTH
KputepisiMm  mobpouecHocTi. OuinbHUKaMu BepxoBHoro Cyay cranmm
31e0UIBIIOT0 KOJIWITHI KepiBHUKH BUIIHWX CYAIB, M0 OYyiH JiKBiZOBaHi.
[Mompu dYuCIEHHI 3aKIMKH TPOMAJICHKOCTI BIOCKOHAJIUTH MPOICIypU
J00OpY ¥ OIIIHIOBAHHS CYAIIB, BOHHU 3aJUIIMIKACS IPAKTHYHO HE3MIHHAMHU.

HesnaTtHicTs cyaiB 3a0€3MEUNTH CIIPABEIMBICTE HE JIMILE CTA€ Ha
3aBaji 3aXUCTY IpaB JIIOJIMHU, HETATUBHO BiIOMBAa€ThCS HAa JOBIpI MO
JIepKaBH, a i CTaBUTH TIiJT 3arpo3y MPOTPEC B IHIIKX pedopMax.

BianosinHo 10 1BOro, HEOOXIIHO 3HAYHOIO MIPOIO IIEDPETJITHYTH Ti
MPOILIECH, SIKI CKJIaIaroTh CYAOBY pedopMy B YKpaiHi, HacaMIlEpEl 3MIHUTH
maxoad 10 hopMyBaHHS OPraHiB CYIUIIBCHKOTO BPSIYBaHHS, BIAIOBIIAIbLHUX
3a il BIPOBAKEHHS, 3 HaJaHHIM BUPIIIAILHOI POJI HE3AJIEKHUM I'DOMAJICEKHM
ekcriepTaM. Takok HeoOXiIHO 30CepeuTHCS Ha MiJABUIICHHI CTaHIapTiB
I ITOTOBKY MPAaBHUKIB 1 pO3JIeprKaBJICHHI BUPILLICHHS CIIOPIB.
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3aika Cepeiit Onezosuu,

JIOLEHT Kadeapu KpUMIHAJIBHOTO TIPoLEeCy
HarionansHOi akageMii BHYTpIlIHIX crIpas,
KaHU/aT IOPUINIHNIX HAYK, JOLEHT

OKPEMI MTPOLHECYAJIBHI ACIIEKTU 3ATPUMAHHSA OCOBH
B KPUMIHAJIBHOMY ITPOBAJIZKEHHI

3arpuMaHHs 0cOOM y KpUMIHAIBHOMY mHpoleci YKpaiHu BH3HauCHO
SK THMYacoBWH 3amoOixkumid 3axifg. [lIBuake 3aTpumaHHS o0coOu
MiZ03pIoBaHOi 0cOOM y BYMHEHHI KPHMIHAIBHOTO IPABOMOPYIICHHS
JI03BOJISIE peai3yBaTH 3aBAaHHSA KPUMIHAJIBFHOTO MPOBA/KCHHS, BU3HAUCHI
y cT. 2 KpuMiHaJIBHOTO TPOLECyalnbHOTO KOAEKCY YKpaiHu (mami 3a
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texkcroM. — KIIK) [1], i BUKOHAaTH 3amUT CyCHiNbCTBA HA MPHUTATHEHHS 10
BiJINOBITAJILHOCTI OCOOM, sIKa BYMHIJIA KPUMiHAJIbHE PABOTIOPYLIEHHS.

[IpaBoBa periameHTalis i NpaKTUKa 3aCTOCYBaHHS 3aTPUMAaHHS
0co0M Mae HU3KY NPOOJEMHHX MHTaHb, SIKI € TOCTPO AMCKYCIHHHMH 1
moTpeOyIOTh BUPIIICHHS SIK Ha PiBHI yJOCKOHAJICHHS 3aKOHOIABCTBA, TaK 1
e(peKTHBHOTO (PYHKITIOHYBaHHS IPAaBOOXOPOHHUX OpPTaHiB YKpaiHu.

Jlo  OCHOBHHX mpoOJieM  TPOIECYalbHOTO  ypETYJIIOBAHHS
3aTpUMaHHI 0COOH y KpUMIHAIFHOMY TIPOBA/KCHHI CJIiJ| BiTHECTH.

— BU3HAYCHHS IPOLIECYalbHOIO CTaTycy 0coOu, sika Mae IpaBo
3IIMCHIOBATH 3aTPUMaHHS;

— onTtuMizanis, nepenodadenux cr. 208 KIIK mincras 3arpumMaHHs;

— YperyJIOBaHHS IMTaHHS IPO MOXKJIMBICTH 3aTPUMaHHS 0OCOOH,
Ii03PIOBaHOI Y BUMHEHHI KPUMIHAJIBHOTO MPABOIOPYIICHHS 10 BHECEHHS
iHpopmanii 10 €IUHOTO peecTpy MOOCYIOBHX pO3CIiAyBaHb (mami 3a
TekctoM. — €EPJIP);

— OOroBOpeHHsT  NUTAaHHS  IMOJO  BJOCKOHAJICHHA  CTPOKIB
3arpumanHs nependoadenux KIIK;

— JOTPUMaHHsS KOHCTHTYLIHHOT 3acagy pIBHOCTI T'POMaJsH NpHU
3aTpUMaHHI MiJ1 4ac JOCYAO0BOTO PO3CIIiJyBaHHSI.

BigcytHicTh TaymaueHHs mporecyanbHoro 3arpumanHs y KIIK
CTBOPIOE HEOAHO3HAYHICTh 3aCTOCYBAaHHS 3aKOHY 1 Pi3HI TUIyMaueHHS HOTo
3MmicTy. He 1mBiasumce Ha Te, IO 1€ MNUTAaHHI HEOJHOPA30BO
JOCIIKYBAJIOCS Y Haylll KpHUMIHAJbHOTO MPOLECY, BOHO 3aJIUIIAETHCS
HEBUPIIICHAM 1 TUCKYCIHHUM.

BimnmoBimHo mo 4. 2 cr. 176 KIIK 3aTpumaHHS € THMYacOBHM
3armo0KHUM 3aX0JI0M. 3 I[MM Ba)XKO MOTOJUTHUCS, aJKe 3aTPUMAHHS 0COOU
0e3 yXBaJlu CIiJUOTO CyJJIi CJiJ PO3IJISLIATH SIK MiJACTaBH I (Qi3HYHOTO
3aXOIUICHHS [i/I03PIOBAHOTO Y BUMHCHHI 3/I0YMHY Ta JIOCTABICHHS [0
OpraHy JIOCYIOBOIO PO3CIIiyBaHHs 3 METOK BCTAHOBIICHHS IPHYCTHOCTI
0 37I0YMHY Ta IHIMX OOCTaBMH mMOAii. TakuM YHHOM, NPOIOHYETHCS
MATPUMATH TYMKY aBTOPIiB, SIKi IPOTIOHYIOTH BHUKJIIOUWTH 3aTPUMaHHS i3
3armo0KHHUX 3aXOiB, HATOMICTh HAaJaTH 3aTPHUMAHHIO CTaTyC HEBiIKIATHOT
cimira01 (PO3MIYyKOBOT) JIii.

BignosigHo mo 4. 1 ct. 208 KIIK yrnoBHOBaXkeHa ciyx)00Ba ocoda
Mae mpaBo 0€3 yXBajiM CIII40T0 CYA, Cyay 3aTpuMartd oco0y,
mi103proBay y BunHeHHi 3n04nHy. KIIK He MiCTHTh po3’sicCHEHHS XTO came
BIZITHOCUTBCS IO YIIOBHOBaXEHOI ClTy’k00B0T 0cO0H.

Tak, y 4. 6 ct. 191 KIIK nume 3a3Ha4daeThCsl, 10 yNOBHOBaXKE€HA
ciy)x0oBa ocoba 1e ocoba, SKiif 3aKOHOM HaJaHe NpaBO 3/IHCHIOBATH
3aTpUMaHHs. 3a3HayeHe HE yCyBa€ HEOJHO3HAYHOCTI, SKa BHHUKA€E IPH
HEeOoOXiTHOCTI 3aCTOCYBaHHS KPUMiHAJIBLHOTO IPOLECYaIbHOTO 3aTPHMAaHHSI.

C.M. CMOKOB BBaXkae, Mo 10 0OCi0, sSIKi MarOTh MPaBO 3IIHCHIOBATH
3aTpUMaHHS KpiM CIIIBPOOITHHKIB NPaBOOXOPOHHUX OPTaHIB BiIHOCATHCS
TaKOXX 1 CHITYMA, TPOKYpPOp, SKIIO BOHU 3AIMCHIOIOTH 3aTPUMaHHA ¥y
BUIIaJKax repeadadenux myakramu 1-2 u. 1 cr. 208 KIIK [2, c. 417].
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Bigmosigao 1o 4. 1 cr. 210 KIIK, yrmoBHOBaxkeHa ciy»k00Ba ocoba
3000B’s13aHa IOCTABUTH 3aTPUMaHy 0co0Y J0 HalOIMKYOTo ITiIpO3ALTy Oprany
JIOCYZIOBOTO PO3CII/yBaHHs, J€ HEraiHO PEECTPYIOThCS Jiara, TOYHUH dac
(romvHa 1 XBWIMHM) JOCTaBIICHHS 3aTpPUMAaHOrO Ta IHINI BiOMOCTI,
niepenOadeHi 3aKOHOAABCTBOM. TakiM YMHOM, BHHUKAE TIEBHE TPOTHPITUS —
SIKIO CIITYUA 3aTpUMYy€ TiNO3PIOBAHOTO y BUYWHEHHI 3JI0YMHY, TO BiH Mae
JOCTaBUTH HOTO N0 OpPraHy IOCYAOBOTO PO3CIiIyBaHHS. AJ€ BIiIIIOBITHO IO
cr.ga. 1 cr. 38 KIIK cmigui migpo3mimm i € oOpraHaMd JOCYZOBOTO
posciminyBanns. Sk cimymHO BBakae M.S. Hukonenko, Hi ciimuuii, Hi
NPOKYpPOpP B CBOEMY CTaryci HE MOXYThb BHCTYIATH YHOBHOBa)KCHHMHU
CIly)kO0BUMH ~ 0oco0aMu, sKi 3aKOHOM HaJJIeHI TpaBOM 3IIHCHIOBATH
satpuMmanHst [3, c. 87]. Hamu miaTpuMyeThCsi MO3MILS, IO YIOBHOBAKCHOHO
cIry00BOI0 0C000I0, sIKa BIIPABi 3AIHCHUTH 3aTPUMaHHS, € TPALIBHUK OYIIb-
SIKOTO TIPABOOXOPOHHOTO OpraHy YKpaiHu, 33 YMOBH, III0 IPaBO Ha 3aTPUMaHHS
Hiomy HazaHo 3akoHOM [3, c. 89].

Hactynaoro mpoGiemoro € oxpemi mependadeni cr. 208 KIIK
MiJICTaBM  3aTPUMaHHs, SKI  CYTTEBO  OOMEXYIOTb  MOXIIHMBICTh
MIPaBOOXOPOHHUX OPTaHiB 3AIMCHUTH e(eKTUBHE 3aTpUMaHHsS 0COOH depes3
0oOMe)XeHHsT HasiBHI B HOpMi craTTi. BimmoBimuo mo u. 1 ct. 208 KIIK
YIIOBHOBaXKCHA CIIy)kOOBa 0co0a Mae mpaBo Oe3 yXBald CIITYOTO CYAII,
Ccydy 3aTpuMaTH ocoOy, MifO3pIOBaHy Yy BYHMHEHHI 3JI0YMHY, 3a SKHH
rependaveHe MOKapaHHs y BUJII TO30aBJICHHS BOJTI, JIMIIE Y BHITAIKAX:

1) sxI0 110 0cO00Y 3acTaly I Yac BYMHEHHS 3JI0YHHY a00 3aMaxy
Ha HOTO BUMHEHHS;

2) sAKmio Oe3mocepenHbO IMICHsA BYMHCHHS 3JI0YHHY OYEBHICID, B
TOMY YHCJI MOTEpIiInii, a00 CyKYyIHICTh OYEBUJAHUX O3HAK Ha TiNi, OI31
YH MICITi TOIii BKa3yIOTh Ha T€, 1[0 caMe I 0c00a IOWHO BYMHUIIA 3JI0YHH;

3) sKIIO0 € OOTPYHTOBAHI MIICTaBM BBaXKAaTH, M0 MOXKIIHBA BTEYa 3
METOK YXHIICHHS BiJl KpEMiHAJBHOI BiATIOBIiTaIBHOCTI 0COOH, TIiI03PIOBAHOL
y BUMHCHHI TSKKOrO ab0 OCOONMBO TSKKOIO KOPYILIHHOrO 3J104HHY,
BIJIHECEHOTO 3aKOHOM 10 MiAcaiaHOCTI HarioHansHOro aHTHKOpYHIiHHOTO
Oropo Ykpainuy;

4) AKmo € OOrpyHTOBaHI MiJCTaBM BBa)KaTH, L0 MOXIIMBA BTEYa 3
METOK  YXHIICHHS Bil KpUMIH&JIBHOI  BIANOBIZAJBHOCTI  0OCOOH,
H1}103pIOBaH01 y BYMHEHHI 3JI0YMHY, TIepeadadyeHoro crarrsiMu 255,
2557 2557 KpuminanbHOro kofekcy YkpaiHu.

Buxonsun 3 mizncraB, nependadeHuX MyHKTaMH 1, 2, mijgo3proBaHa
ocoba Moke OyTH 3aTpUMaHa TUTBKA Ha MICIi BYMHEHHS 3JI0YHHY.
[NonoxxeHHS «...SKIIO OE3MOCEPEeAHBO TMICHs BYMHEHHS 3JI0YUHY...»
BU/IAETHCS 3aHAATO OLIHOYHUM 1 HE 30BCIM KOHKPETHHM. TakuM YHHOM,
BUHHKAE CUTYallis, 0 0CO0Y, sSKa BUMHMIA TSDKKUI 3704MH, BCTAHOBJIEHA
4yepe3 TPUBAJIMH 4Yac MIC/Isg BYMHEHHS 3JI0YMHY, HEMAae€ MOXKJIHMBOCTI
3aTpuMaTH il HeraitHO, 10 MPU3BOJIUTH 10 HETATUBHUX HACIIAKIB Y BUTIIAII
MOKIIUBOCTi 0COOW 3HOBY CXOBATHCS BiJl CJIIJICTBA 1 CYIy.

BignosinHo 1o cr. 106 KIIK Ykpaiau 1960 poky ocoda morna Oytu
3aTpUMaHa y TaKMX BHUIAJKaxX:

1) ko w0 ocoly 3actanM OpPH  BYMHEHHI 3J0YMHY abo
6e3rocepeHbO MiCIs HOro BUMHEHHS;
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2) KOJNM OYEBHJL, B TOMY YHWCII W MOTEpII, NPSIMO BKaXKyTh Ha
JlaHy 0co0y, 10 caMe BOHA BUMHUIIA 3JI0YHH;

3) xonu Ha mino3proBaHoMy abo0 Ha HOro omAry, mpu HHOMY a0o B
Horo ®uTi Oy/ie BUSBIICHO SIBHI CJIiJTU 3JIOUHHY.

[Ipu HasBHOCTI IHIMIMX NAHWX, IO NAIOTh MIICTAaBU IiIO3PIOBATH
0oco0y y BUMHEHHI 3JI0YMHY, ii MOKe OyTH 3aTpHMAaHO JIAIIEC B TOMY pasi,
KoMK [ ocoba Hamarajacs BTEKTH, a0o Koiu ii Miclle TpOKUBaHHS Yd
mepeOyBaHHS HE 3apeecTpPOBaHO, a00 KONIM HE BCTAHOBICHO OcCO0OH
mimo3proBaoro [4].

TakuM 4rHOM, MOXKHa OyJI0 3aTpUMaTH 0co0y, SKa BUMHUIIA 3I0UUH
HE TUIBKH OJpa3y IicJisi HOro BUMHEHHS, a 1 B IHIIMX BUIIAJKax, 0COOJIHUBO,
SIKIIO 0c00a Hamarasacs BTEKTH.

[IpononyeThest posmmputu GopmymoBanHs 1. 2 4. 1 ct. 208 KIIK
HACTYITHIM YHHOM:

«2) SKIO TicIs BYMHEHHS 3JI0YMHY OYEBHICLb, Y TOMY YHCIHI
MOTEPIILIHA, a00 CYKYIHICTh OYEBHAHMX O3HAK Ha TiNi, ONA31 YW MicIi
nofii, abo iHIIMX J10Ka3iB BKAa3yIOTh Ha Te, IO caMme I ocoba BYMHMIIA
3JI04HHY.

CnymHow 3 IbOTO MPUBOAY € AyMKa 3.J1. HaropHoi, sika HaBOAWUTH
apryMEeHTH Ha KOPHMCTb DO3IIMPCHHS IIACTAB JUls 3aTPUMaHHi 0CoOH
I1i103pIOBaHO] y BUMHEHHI 3JI0YMHY, 3a3HaYaloud, IO BUHHUKAE CHUTYyamis,
KOJIM YIOBHOBa)K€Ha CITy’)KOOBa 0co0a HABITH 3a HASIBHOCTI JOKa3iB, SKi
CBiUaTh TPO HpI/I‘I@THiCTL Bi/:[HOBizLHo'l' 0co0M 10 BUMHEHHS 3II0YHMHY Ta
BCTAHOBJICHHS 1i MiCIIe3HAXOJUKCHHS, ITIACTABH UL ii 3aTPUMAHHS BIICYTHI.
Skmo morepminia ocoba mMi3HaNa B I'POMAJACBKOMY MICII 3JI0YMHLS, TO
€IMHUM [UISIXOM OTPUMAaHHS JI03BOJIy Ha 3aTPUMaHHS OCOOM 3 METOIo
MPUBOAY € MO3BLI CIiguoro cyzanai (ajne B TakoMy pasi ocobi mae OyTu
MOBIZOMIIEHO PO Mio3py) [5, ¢. 139].

loctpo guckyciiHMM € TIMTaHHS T1pO  3aTpUMaHHSI  0coOM
MiZ03PIOBaHOI Y BYMHEHHI 3J0YHMHY O BHECCHHS iH(popMamii mpo 3JI09HUH
o €PJIP.

3BaXkalouM, IO 3aTPUMAHHSI OCOOM € THUMYAacOBHM 3aroODKHUM
3axonoM, KIIK He nependauae MOMIIMBOCTI 3aCTOCYBAaHHS 3aro0iKHOTO
3axo/y J0 BHECEeHHs iH(opMalil NMpo KpUMiHAJIBHE MPABONOPYILEHHS JI0
€P/IP. Bunukae [BO3HAa4YHa CHTyalisi — cro4atky Tpeba BHECTH
inpopmarito 1o €P/IP i muiie moTiM 3aTpUMyBaTH 0C00Y, sIKa MOXKeE y I
Yac BUMHSTH 3JI0YHH.

3a3HayeHy npoOieMy OCHiKyHOTh Oarato HaykosuiB [6, 7, 8].
V3aranpHIOIOYM 3a3Ha4yeHi 1 iHII pOOOTH, NMPONOHYETHCS, SIK BXKe OYyIo
CKa3aHO BHWIIE, BU3HAYUTH 3aTPUMaHHA SK HEBIAKIAAHY CHiA4y Oi0 1
nepen6aunti 'y KIIK (ct.214) MoxnuBicTh i1 NMpoBeAEHHS 10 IOYaTKy
JIOCYZIOBOTO PO3CIIiTyBaHHSI.
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3apybeii Bikmopia Bonooumupisna,
npodecop kadheapu KpUMIHATFHOTO IPOLIECY
HarionansHOi akageMii BHYTpIIIHIX CIIpas,
KaHIUIaT IOPUINIHNX HAYK, podecop;
Cyxomnun KOnin Bonooumupisna,

JIOLEHT Kadeapu KpI/IMlHaHBHOFO nporecy
HauionansHOT akajeMii BHyTpIIIHIX CIIpaB,
KaHIUIaT IOPUIUIHIX HAVK;

Innawenko Onexcin Bonooumuposuu,
3acTyImHUK MiHICTpa y clipaBax BeTEpaHiB
Ykpaiau 3 TUTaHb €BPOIICHCHKOI iHTETpaIllil,
KaHIUAT IOPUIUIHIX HAYK

OCOBJIMBOCTI NPOBEJEHHSI IPOLIECYAJILHOTO
IHTEPB’I0 MAJIOJIITHOI ABO HEMIOBHOJIITHLOI OCOBU

Sk BimOMO, IUIA IIBHAKOTO Ta IMOBHOTO PO3KPUTTS KPUMIiHAJIBHOTO
TIPABOTIOPYLICHHS CITiTYMi, TPOKYpOp IPOBOIATH PsII [iH, $KI MAaroTh
Ti3HABAJIBHY CIPSMOBAHICTb. Hepm 3a BCE BAPTO 3BEPHYTH YBAry, IIO CIijdi
(po3IyKOBi) Jii ICTOTHO MOB’S3aHHI i3 JOTPHMAHHSAM IPaB 1 3aKOHHHX
intepecis oci0. Ha chOroiHiumHiii [eHb AOCHTH 0arato HHMTaHb BHHHKAE 3
TIPHBOJLY IIPOBEICHHS JOIIHTY, aJKE y PE3YJIbTATI I(bOTO OACPIKYETHCS BEIMKHH
00’eM iH(OpMaALL], 110 CTOCYETECS KPUMIHATEHOTO IPOBAUKCHHS.

Posrnsmatoun fesiki 3 0coOIMBOCTEH JOMHUTY HEMOBHOJITHHOTO YU
MaJIOJIITHBOTO CJiJI 3a3HAYWTH, IO TAKWH JOMUT JAEHIO BiPi3HAETHCS Bij
JOMUTY Aopocioi ocobn. OueBHIHOIO cTajla HEOOXiIHICTh Po3poOIEHHS
MIpoIeCyaTbHIX MEXaHI3MiB, SIKi OUTBIIOI0 MIpPOIO TOTIOMOXYTH 3’SCyBaTH
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oOcraBunu. [IpoananizyBaBIIM NMPAaKTUKY MUHYJIUX POKIB, ONMHUBIIKCEH B
YMOBax JIONUTY, SIKHH CYNPOBOJUKYEThCS MAaHIMYJISTUBHHMH TEXHIKaMH,
3aJIAKyBaHHSM, @ 1HOJI ¥ TOpTypamu, Oynb-sKa JIOJIUHA CHJIBHO HEPBYE, a
IIe CHOBUIBHIOE POOOTY MO3KYy Ta mam’sTi. Y TOW XK€ 4Yac HeoOXiTHO
3a3HAYUTH, II0 B OCHOBI IIPOILECYANBHOTO IHTEPB’IO0 JIEXKATh HPUHIIUITH
MDKXOCOOHMCTICHOTO CHIUJIKYBaHHS — IIOBara, €THKa Ta MpaBa JIIOJUHH.
Be3ymMoOBHO, METOHOIIOTISI TPOIECYaTbHOTO iHTEPB'I0 JO3BOJISIE TECTYBATH
HE OJHY KIIOYOBY, a BCI MOXJIMBI TillOTE3W, BHKIIOYAIOYU Ti, IO
CIPOCTOBYIOTHCS KPUMIHAILHOTO TPOBaKEeHH [1].

Ha BimMiHy BiJ iHO3eMHUX MpAI[iBHUKIB MOJMIILI1, B pra'iHi npo TaKHAHI
METOJ[ BIOMO BY3bKOMY KOIy OCi0, a ToMy npowecyaibHe IHTEPB’10 10710
JUTeH NMPOXOJMTE HE HANCKHMM YMHOM. ITif yac iHTEpB’I0 MaNOIITHEOI YK
HETIOBHOJIITHROI 0COOM 3aCTOCOBYIOTHCS 3arajbHi MpaBHia, 10 BCTAHOBJICHI
cT. 224 T1a ct. 226 KIIK VYkpainu [2]. Cuig 3a3Ha9UTH, IO HIKHIO BIKOBY
MEXKY 3aKOHOJABCIb HE BCTAHOBIIIOE i TOMY BCl ,I[iTI/I 1o 14 pokiB BimHEeceHi
JI0 KaTeropii MaJIONITHIX 0ci0, a MOXIMBICTH X IHTEPB’I0 BH3HAYAETHCS
KOHKDETHOIO CHTYaLli€l0, 30KpeMa KOJIOM i XapakrepoM OOCTaBUH BiIOMi
MaJIOJIITHIH 0c001, sIKi HeOOXiTHO BCTAHOBMTH.

OnmHUM 13 HOBOBBEICHb € Te, IO B miaposiinax HamionanbHOT
nojinii YKpaiHM CTBOpEHI <«3ejleHI KIMHaTH», 3 METOI0 IPOBEICHHS
iHTEepB’I0 AiTeH, AKi QIrypyIOTh SK MOTEPIiTi UM CBiIKH, B YMOBAaX, IO
MIHIMI3yIOTh TOBTOPHY TpPaBMATH3AIlil0 IICHXIKM AWTHHHU. Y CHIIIHICTH
TaKOTO IHTEpPB’IOBAHHS AWTHHU BHM3HAYAE€THCS MICIIEM pPO3TAllyBaHHS Ta
00JamTyBaHHIM MPUMIIICHHS, B IKOMY BiH Oy/ie IPOBEICHUIA; ITOIepeIHIM
TICUXOJIOTIYHIM BUBYEHHSM JAMTHHH, 3aBISIKH SIKOMY MOYHA IiJIrOTyBaTH Ti
JI0 criBmpani 3 mnpaBooxopoHisMu [3, c. 11]. Meroauuni pekomeHaarii
nepen0oavymiIz 1 Te, O € HEOOXIHICTh He JIMIEe Y HasBHOCTI 3€JIEHHUX CTiH,
1imasep, KHIMMOBOTO MOKPHTT, MeO0IiB, 3By1<oi30n51ui'1' ajne i y HasBHOCTI
CICIia/bHO CTBOPEHHMX IrPalloK y BUIIAMI JIIOJCH, sIK 1 JKIHOYOL, TaK 1
YOJIOBIYOi CTaTi, SIKI MalOTh yci Bl}:[HOBlZ[HOCTl 1o ¢izionorii mmoxeit. Taxki
ITpalllky ~ AAlOTh MOXJIIMBICTH 3’4CYBaTH BCIO IH(GOpMAI0 MIONO
KPUMIiHAJIBHAX TPOBA/KEHB, IO CTOCYIOTHCSI CEKCYaJbHOTO HAaCHIIBCTBA,
3TBAITYBAHHS AiTEH, sIKi y 3B’S3Ky 13 HEAOCTATHIM PO3BHTKOM HE MOXYTb
MOSICHUTH YCiX MTiii 1 HA3BaTH HAJIC)KHUM YHHOM IIE€BHI OPTaHH.

Mogerni mpoIecyaabHOrO iHTEPB’I0 HEMOBHOJITHIX 1 MAJOJITHIX OCIO
NPOMLIIM  TPUBAIMH LUBIX PO3BUTKY. HalmommpeHimomn KIaCHYHOO
MOJIEIUTIO MIPOLIECYaILHOTO IHTEPB 10, sIKa MOBHICTIO 3allepevuye 3aCTOCYBaHHS
obBuHyBanmpHOTO Timxoay € monenb PEACE. PEACE — ne abpesiatypa, mo
CKJIAJIAEThCSl 3 HA3B €TaliB i€l MOJEN, SKMX Mae JOTPUMYBATHCS KOXKEH
iHTEepB’10ep. MoBa iJie TIpo Te, 110 3 BUKOPUCTAHHAM TaKol MOJiell HOTpiOHO
CIUTaHyBaTH Ta MiJrOTOBUTHUCH JO IHTEPB’10; BCTAHOBUTH KOHTAKT i3 AUTHHOIO
Ta PO3’SICHATH TPOILEAYPY, SKa NPOXOAUTUME, AWTHUHA 3MIHCHIOE BHUKIAN
00CTaBMH KPHMIHAJIBHOTO IIPOBAKEHHS; 3aBEPIICHHS IHTEPB’I0; Ta OILliHKA
MIpoBeIeHOTO iHTEPB’10 [4, C. 27].

Bpaxosyform BUIIE BUKJIaJICHE, HEOOXIJHO PO3IIISTHYTH KOXKEH 13 eTartiB
inTeps’to. B mporeci TUIAHYBAHHS Ta IIrOTOBKM  HEOOXIZHO HacamIiepe]l
BU3HAYMTH METY IHTEPB’I0 Ha OCHOBI IUIAHy PO3CIiTyBaHHS, SIKHI MICTHTb yci

116



BITIOBI/IHI Ta KOHKYPYIOYi BEpCIi, IO MiIATar0Th nepeBipii. Takox OCKUTbKA
IHTEpB’I0 MiJUIAra€ AWTHHA, TO CJiJ MiJATOTYyBaTH OpraHi3alliiiHi MOMEHTH, a
came 3a0e3MeYnTH TPUCYTHICTh 3aKOHHOTO IIPE/ICTaBHHKA, Iiejarora ado
TICHXOJIOTa, a 32 HEOOXIHOCTI — JTiKapsI.

BcraHOBICHHS KOHTAaKTy i3 MAJONITHIM Y HETOBHOJNITHIM Ta
pO3’ACHEHHA  TpOIEIypH  TIOJIirae  TepeayciM y  BCTaHOBJICHHI
TICIXOJIOTIYHOTO0 KOHTAKTy 3 TUTHHOI. Halimeprie, MponoHy€eTbCs TUTHHI
PO3MOBICTH TIpo cebe Ta B IpoIIeci ITi€i pO3MOBH CIIiTUHiA TOSCHIOE TIPaBHIIa
Ta IPUYMHU TPOBEICHHS IHTEPB 0. SIKIIO TUTHHA CKJIAIHO 1/1e HA KOHTAKT,
MIPOTIOHYETHCS 3IrpaTu IPY, B XOJI SIKOi CTaBJIATHCS MUTAHHS, a BiANOBIIb
Ha sIKi Oyne «Tak abo Hi».

B monaneiiomMy npomnoHy€eThCsS MAIOJITHIH a00 HETTOBHOMITHIH 0C001
pO3MOBICTH TPO BCi OOCTaBHHHU, SKi CTOCYIOTbCA KPHUMiHAJIBHOTO
mpoBapKeHHA. [IpoXoauTh Take IHTEPB’I0 Yy BiUIBbHIA PO3MOBIAI ITUTHHA
BIIACHUMH CJIOBaMH, IIUISIXOM «BUTFHOTO TPHUTaAyBaHHS» CHUTYyaIlil, B SKii
BOHA OIMHIUIACH. Ba)kIMBO 3a3HAYUTH, IO Y XOJIi iHTEPB 1O TPOIIOHYETHCS
YHUKaTH NepeOUBaHHS, LIBHJKOTO IIEPEeXojay N0 IHIIMX TeM abo X J0
MONEPEIHIX, TIOCTAHOBKH YV OTHOMY IMUTAHHI ISKITBKOX, 10 MPU3BOIAUTH 10
Je30pieHTYBaHHA OUTUHU. CIiA4OMY TaKoX IPOIOHYETHCS IOIPOCUTH
NIPUTaIaTH TUTHHY, SIK BOHA MOYYyBajacs B TOW JIeHb, IO BOHA Oaumia,
sIKO0 Oyia morona. be3ymMoBHO, MpHUTaTyBaHHS TaKUX JETajeid MO3BOJHTH
JTUTHHI TOYHIIIE 3ralaTH VMOBH Ha MOMEHT iHITUICHTY.

Ha erami 3aBepmieHHS 1HTEPB'I0 CHITIOMY PEKOMEHAVETHCS
MIEePEeBIPUTH HagaHy iHMOPMAIII0 Ta MEePeKOHATHCh, IO BCIO iHMopMario
JuTHHA po3nosiga. CIliJl TaKoX MOBIIOMHUTH JWTHHI, IO BOHA MAa€ 3aXHCT
Ta MOX€ OYTH BIIKPUTOO IS [TOAIBIIOT CITiBIIPALI.

Ha ocranHbOMY eTami BimOYBa€ThCs OIIHKA 3i0paHOl Ta OTPUMAHOI
iHbopMaLii, OLIHIOETECS 1 AKICTh IIPOBENECHHS 1HTEPB 10, JErKiCTh OOMiHY
inbopmamiero. TakuM YHHOM, HEOOXITHO 3’SCYBAaTH YHM JOCSATHYTa MeTa
IHTepB’I0, a TaKOX BU3HAYMTH TIO3UTHBHI AacleKTH 1 pPO3MIISTHYTH
MOJUJIMBOCTI IJI1 BJOCKOHAJNEHHS TIPOIECY IPOBEINCHHS iHTEepB’to. Lls
cTajis — e IIAHC OI[IHUTH OTPUMAaHy IiJx 4ac iHTepB’i0 iH(popMaliio B
KOHTEKCTI 11 BIUTUBY Ha JJOCYIOBE PO3CIiyBaHHS B IIJIOMY.

Orxe, mpollecyajbHEe IHTEPB’I0 Ma€ CBOI IMepeBaru 1 JIEMOHCTPYE
e(eKTUBHICTh 1HTEPB’IOBaHHS JUIS PO3CIHiIyBaHHsS OyAb-SKHUX 3JI0OYHHIB.
[poaHati3yBaBIId YCIO CyTh [aHOTO TNHUTAHHS, 3 SIBISIETHCS HEOOXITHICTH
pO3pOOMTH Ta  BIOPOBAJMTH  HAIiOHAJIGHY HAaBYalbHy [pOrpamy 3
TIpOIIeCYaIbHOTO IHTEpB’I0 B YKpaiHi. CHiBpOOITHUKM MOJMIINii HOBHHHI OyTH
HAJIOKHAM YMHOM HABYCHI Ui TOro, 100 OTpUMYBaTH iH(popMmamito 0e3
3aCTOCYBAHHS HACWJILCTBA Ta 13 BUKOPUCTaHHSAM HOBUX MOJIENel IHTEpB 10.
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Tsanuywvxuii Cepziti Onexcandposuu,
npodecop kadenpnu eKOHOMIYHOT Oe3MeKn
Ta (iHAHCOBHX po3ciiayBaHb HarioHampHOT
akazeMii BHYTpIIIHIX CIIpaB, JOKTOP
IOPUIUYHNX HAYK, JOLCHT

IPOBJIEMHA POSMEKYBAHHS NIACJILIHOCTI BIOPO
EKOHOMIYHOI BE3ITEKH YKPAIHU U THIINUX
INPABOOXOPOHHHUX OPT'AHIB

UYepes pekinbka MicsALiB Mae po3rnodaTu poooTy bropo ekoHOMiuHOT
Oesnexkn  Ykpainum (mani — BEB), mnpore noremep 3anMIaeThes
HEBU3HAUCHOIO Ta JUCKYCIHHOIO MiICHiAHICTh KPUMIiHATBHUX TPOBAIKEHBb
nporo oprany. Ilompu Te, mio 3a3BUYail HIXTO He JIOOWUTH 3alBOi (TyKOi)
po0oTH, MXKBIZOMYi CHOPH MPO MiACTIIHICTh HE € PIAKICTIO B TPAaKTHII
JIOCYZIOBOTO PO3CIIIAYBaHHS KPUMIHAaJIbHUX IIPaBOIOPYIIEHb W YacoMm
HaOyBalOTh JOCHTh IPHUHIMIIOBOTO Ta TOCTPOro Xapakrtepy. IluTanHs
MiACTIAHOCTI, 0€3 mepeOiIblIeHHs, IHKOJINM BUPIIIYE J0JII0 KPUMIHAIBLHOTO
NPOBA/PKEHHS, TOX BAXJIMBO HOTO HPaBHJIBHO BPEryYJNIIOBATH 3 OMIISAY Ha
Micito, 3aBaaHHs Ta pecypcu BEB.

Ha cporomgmi BiACYTHIf 3aKOHOJABUO BH3HAYCHHH IEPENiK
KpUMIHAJIBHUX MpaBonopyIIeHs, miacuigaux BEB. IcHye nmumre nmpuitHaTuit
y TepIIOMY YMTAaHHI NPOEKT 3aKoHy YKpaiHH IpO BHECEHHS 3MiH JI0
aIIMiHICTPAaTHBHOTO Ta KPUMIHAJIBHOTO 3aKOHO/IABCTBA II0/I0 3aIPOBaDKECHHS
nisubHOCTI Bropo ekoHomiuHOT Oe3mexu Ykpainu Ne 3959-1 i 25.08.2020.
Leit noxkymeHT mepezdayae, 10 «IETEKTHBH OpraHiB boopo ekoHoMiuHOT
Oesniekn YKpaiHM 3IHCHIOIOTH JIOCYJOBE PO3CIiIyBaHHS KPHUMiHAJIbHUX
NpaBoOIOPYILeHb, mepeadadenux crarramu 199, 204, 205-1, 206, 212,
212-1, 218-1, 219, 220-1, 220-2, 222, 222-1, 222-2, 223-1, 223-2, 224, 229,
231, 232, 232-1, 232-2, 233 KK VYkpaiau. [etektuBu opraniB bropo
eKOHOMIUHOi Oe3nekn YKpalHM 3IIHCHIOIOTH JOCYAOBE PO3CIiTyBaHHS
KpUMiHaJIBHUX MPaBOINOPYIIEHb, epeadaueHux crarrsimu 206-2, 210, 211
KK Vkpainm, y pa3i SKIIO pO3CHiIyBaHHS TaKMX KpPUMIHAJIBHUX
MPaBOIOPYILEHb He BijHeceHo a0 miacmiarocti HABY...» [1].

AHai3 HaBelleHOTro ()parMeHTy J03BOJISIE TOBOPUTH MPO HASIBHICTH
OKpEeMHUX HEY3TO/DKEHOCTEH i3 paHime mpuiHATHM 3akoHOM Ykpainu «IIpo
Bropo exonomiunoi 6e3nexu Ykpainm” Ne 1150-IX Big 28.01.2021 (mami —
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3aKoH) ¥ CKJIaIHICTh peaiizalil OKpeciIeHOl Y HOsSCHIOBAIBHIM 3amucii 10
3akoHy imei IepenaTH pO3CIiJyBaHHS EKOHOMIYHHUX KpPUMIiHAJIBHHUX
npasonopyiens Big CBY, HITY ta nomatkoBoi Mininii J®C Ykpainu no
€IMHOTO HOBOCTBOPEHOI'O OPraHy.

Hacammepen, cmig Bim3Ha4YWTH, IO TONPH IIMPOKE 3aCTOCYBAHHS Ha
moOyToBoMy Ta TpoeciiHOMy piBHI, 3aKOHOABCTBO HE PO3KPHBAE 3MICTy
TOHATh «EKOHOMIYHE KpHUMIHAJIbHE MPABOIOPYIICHHN», «CKOHOMITHIN
3JI0YMH» M «KPUMiHAJIBHE TPABOTIOPYIICHHST yV cdepl eKOHOMIKm». Y cT. 1
3akoHy Ha Bropo exoHoMiuHOi Oe3neku YKpalHM MOKIAIEHO 3aBJaHHS 100
MPOTHUIIT TPABOMOPYILICHHSM, 10 MOCATAIOTh Ha (DYHKIIOHYBAHHS CKOHOMIKU
JiepKaBH. 3a TEKCTOM 3aKOHY BHKOPHCTOBYIOTHCS TEPMIHOJIOTIYHI 3BOPOTH
«KpUMiHaNbHI TPABOIOPYIIEHHS, IO MOCATaloTh Ha (yHKIIOHYBaHHS
eKOHOMIKH JIepyKaBI», «KPHMiHAIbHI MPABOMOPYIIEHHS y cepi eKOHOMIKI»,
«TIPaBOMIOPYILIECHHS, 110 BIUTMBAIOTH HA €KOHOMIYHY O€3IIeKy JeprKaBh», POTEe
iX 3MICT HE PO3KPHTO, IO 3alHIIA€ JOCHTH IIHPOKI MEKi UL TIYMAaYCHHS.
CriBCTaBICHHS TePMiHA «KPUMIHAIbHI MPABOMIOPYIICHHS, IO TOCATaiOTh Ha
(DYHKIIOHYBaHHs CKOHOMIKH JCPKaBW» i3 BUKOpHCTaHMM y KpumiHankHOMY
KoJekci YKpalHH TOHSTTAM «KPUMIHAIBHI IpaBONOpYLIEHHS Yy cdepi
rOCHOJApChKOl MISUIBHOCTIY» IIOKa3ye, L0 iX He MOXHA pO3MVIAAATH SK
CHHOHIMIYHI.

I3 3arampHOrO  mepenmiKy  KpPHUMIHAJIbHUX  IPABONOPYIICHb,
nepenbdauennx Posnminom VII «KpuminampHI mpaBomopymieHHS y cdepi
rocnogapcekoi mistmeHOCTI» KK VYkpaimm pospobHmkm 3miH mo KIIK
YKpaH{I/I (3a1<0H0r1poeKT Ne 3959-1 Bim 25.08.2020) BimHecnu 10
migcaignocti BEB nuime wactuHy, 30Kkpema, 3a miachimmictio HITY
sanmumaroThes cT. 203-1, ct. 203-2, et 213, c1. 227 Ta in. KK Ykpainu.

Mu miaTpuMyeMoO TaKMi MigXiJ, ajke, [MO-IEpIIe, KIIOYOBUM
atpubytoM HOBOCTBOpeHoro BEB mae Oyru 3abe3neueHHs TITHOOKOT
cremiamizamii  Ta  ($axoBOro piBHI  PO3CHIMYyBaHHS  KPUMIHAIBHIX
MIPaBONOPYIIEHB Y cpepi eKOHOMIKH.

[o-npyre, BakIMBOIO € HEOOXIAHICTH 30CEpEeIDKEHHS YBard Ha
HAWOUIPII CEpHO3HUX KPHUMIiHANBHUX IPABOMOPYIICHHSIX EKOHOMIYHOT
CIpsIMOBAHOCTI. Sk mpukian, MoxxkHa HaBecTn HABY, mpalliBHUKH SKOTO
HE 3aiiMaroThCst (haKTaMu MOOYTOBOT KOPYIILIi, 30CEPEDKYIOUH CBOIO YBary
Ta TOTY)XHHH NOTEHIia]l Ha NPOTHUIIl TOM-KOPYIIil, MOJIOBaHHI Ha T.3B.
«BenuKy puOy». IligBuineHuii piBeHb COIANLHOTO 3abe3meueHHs
cniBpobOiTHukiB BEB opieHTye Ha Te, 11100 HOBOCTBOPEHUH OpraH 3aiiHsB
aHayoriyHy Himy B cdepi ekoHOMikH. Jlo bOTO MPSMO CIIOHYKae i M. 6
Honatky 1 MemopaHaymy mHpo B3a€EMOPO3YMiHHS MiK YKpaiHOIO Ta
€sporneiicbkum Coro3oM, parudikoBaHoro 3akoHoMm Ykpainu Ne 825-1X Bix
25.08.2020, ne iimeTbcs MPO HEOOXIMHICTH CTBOPEHHS OpraHy s
pO3CHiTyBaHHS «CEPHO3HMX EKOHOMIYHUX Ta (iHAHCOBHX 3JI0YUHIBY.
Omxe, BaxnauBo, mo06 npariBuuku BEB «He 3axnuHynucs» Bim HagMipHOL
KUTBKOCTI TMPOBaKEHb y 3B 53Ky 3 PO3CHiAYBaHHSIM KpPHUMiHAJIBHUX
MIPaBOMOPYIICHb, IO HE CTAaHOBIATh 3HAYHOI CYCHUILHOI HeOe3meku, U
BOJIHOYAC MaJM JIOCTATHE HABAaHTAKCHHS, SIKE BHIIPABIOBYE 3HA4HI
pecypcH, BUTpadeHi JepkaBolo.
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IHakme mig gac mependadeHoro 3aKOHOM HIOPIYHOTO 3BITYBaHHS
mupekropa BEB Moxe ckmactucs cuTyanis, sika BUHUKJIA Y X0/l 3BITYBaHHS
ouineHuka JIBP y nmpodinpHOMY KOMITETI mapiaMeHTy, KOJH 3’ ICyBanocs,
mo 40 % cmpaB, 3a SKMMH UM OpPraHOM IIOBIIOMJIEHO IPO TMiJI03pY,
CTaHOBJIATH CIIPAaBU IMPO T.3B. «CaMOBOJIKY» BIHCHKOBOCIY>KOOBIIIMH [2],
SIKi He € CKIIaTHUMH B PO3CIIiyBaHHi.

Amnari3 3akoHONpoekTy Ne 3959-1 cBimgunTh mpoO Te, MO OCHOBHUU
MacHWB TIPaBOMOPYIICHb, sKi po3cmigyBatumyThcst BEB, cranoBmTtnMme
KOJIMIIHS TiJCIIIHICTh MMOJAaTKOBOI Minilii. B ocHOBHOMY, Ile KpHUMiHaIbHI
NpaBoOIOpYIIeHHs: y cdepi rocnogapchbkoi AisIBHOCTI, CTaTUCTHKA
BUSIBJICHHSI Ta PO3CJIJYBaHHS SKUX CBIIYMTH HPO IMOPIBHSHO HE3HAYHUI
oOcsr HaBaHTa)XKEHHs OpTaHiB po3ciigyBaHHs B wil cdepi. Tak, opranamu
MMOATKOBOI MUMIIii pa3oM i3 IHIIMMHU TPaBOOXOPOHHHMH OpTaHAMH Y
2018 pomui Oymno o6mikoBaHO 6334 KpUMIHAIFHUX IPABOIIOPYIICHHS Y cepi
TOCTIONAPCHKOI MIsTTBHOCTI (IO Cydy 3 OOBHHYBAJbHAM aKTOM HAaIpaBJICHO
2021 xpuMiHanbHe poBamKkeHHs), ¥ 2019 pomi — 5947 (1686), y 2020 pori —
5342 (1620) BignoBigHO.

VY 1bOMY KOHTEKCTI HE MOKEMO MiATPUMATH HO3UIII0 PO3POOHHKIB
3akoHompoekty Ne 3959-1 momo mepemaui mo migcmigHocTi BEB
PO3CITigyBaHHSl KPUMIHAJIBHOTO NPaBONOPYLICHHS, NependadyeHoro cr. 222
KK Vkpaimun. Ilompum Ha3By cTarti (maxpaifictBo 3 (iHAHCOBHMHU
pecypcamu), Ha TPAKTHIL Y OUTBIIOCTI BUTIAKIB 11 HOPMa 3aCTOCOBYETHCS
Ut KBai(ikamii OTpUMaHHS KpeIuTy y OaHKy 9u JJoMOapai abo KUTIOBOT
cyOcunii B ynpaBiiHHI COIB3aXUCTYy HACEJICHHS Ha MiICTaBl MiIpOOJICHIX
JOKYMEHTIB (JIOBIIKM TpO JOXOAHW, CKiax ciM’i Tomo). PoscmigyBanHs
LLOTO KPUMIHAJIBLHOTO MPABOIOPYLIEHHsS Maibke HiYMM HE BiJpIi3HSIETHCS
BiJl 3BMYAHOrO IMaxpaiicTBa W HE CTAHOBUTH TPYAHOLIIB. B opraHax
MOJiLii HAKONMYEHO 3HAYHUI JOCBiZ MPOTHUIIl TAaKUM IPABOIOPYLICHHSM,
TOX TepenaBaTH Horo 1o mixcmigHocTi BEB BOadaeThes HEMOMITBHIM.

Hatomicts cniemianizoBanoi yBaru BEDB, sik ybadaeTbest, HOTpeOYIOTh
KBaJTi(hikOBaHI CKIAAW KPUMIHAIBHUX MPABOMOPYIICHB, epeadadeHux CT.
191 KK VYkpainn. 3anexHo Bia KBaTiiKyrounx 03HAK, OKpeMi pe30HAaHCHI
3JI0YMHHM 3a Wi€wo crarrero posciinye HABY, npu upomy OinbiiicTh
MpoBaKeHb 3fiiicHioe HartionanpHa momimis Ykpainu. Y 2020 pomi 3a
LI€I0 CTATTEI0 3arajioM 06JikoBaHo 11160 KpUMiHaNBHUX MPABOIIOPYLICHHS
(1o cyny 3 OOBMHYBaJbHUM aKTOM HampaBieHo 4623 KpuMiHaJIbHUX
NpoBaJ/pKeHHs1).  THUMOBI  cuTyauii, TIOB’A3aHl 13  IPUBIIACHEHHSIM
(po3TpaToro) MarepialbHO BiINOBiTAIBHUMH OCOOaMH (IPOAaBelb, KacHp,
eKCIIEINTOP TOII0) BBIpEHNX IM MarepialbHUX I[IHHOCTEH (Tpolli, TOBapH
TOIIO) IOCHUTH YCHIIIHO PO3CIIIYOTHCS CIIAYUMHE MiAPO3AiTaMA TOJIIIii.

Bonnouac yBarn BEB morpeOyroTh BHIIafKn 3aBOJIOAIHHS HY>KUM
MaifHOM IIUISIXOM 3JIOBKHBAHHSA CIY’XK00BOIO 0C000I0 CBOIM CIIy>KOOBUM
CTaHOBHILIEM, III0 HE OXOIUTIOIOThCS miacaignicTio HABY, ane moB’s3aHi i3
pO3KpaZaHHAM  (3aBOJIOMIHHAM)  OIOJUKETHHUMH  KOIITAMH  IUISXOM
OTpPUMaHHS HE3aKOHHOTO OIOPKETHOTO BIIIIKOLYBaHHs [MOJATKY HA IOJaHy
BapricT. BkaszaHi aii 3a3BMuYail BUMHSIOTBCS B EKOHOMIUHIA cdepi i3
BUKOPHCTaHHSM pO3Tally’keHOi Mepexi Cy0’eKTiB TocrnojaproBaHHS i3
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o3HaKaMH (IKTUBHOCTI LUISXOM BHECEHHsS HEJIOCTOBIPHMX JaHHX JIO
rOCIIOJIapChKOi, OyXranTepchKoi Ta MOAAaTKOBOT JOKyMEHTAIII.

Ha cporomui wactuHa nux niit kBanmigikyerbes 3a 4. 2-5 cr. 191 KK
VYkpainu, ane po3poOHMKamu 3akoHonpoekTy Ne 3959-1 mporonyeTbes
noroBaATH KK 0KpemMoro HOpMOIO — cT. 222-2 (maxpalicTBO 3 MIOJATKOM Ha
nonany BapricTh). Cepen (axiBIiB y ramy3i KpUMiHAJIHHOTO IpaBa Taka
iHIIlaTHBa CIIPUIIMaeThCS HEOTHO3HAYHO UYepe3 MOKJIMBICTH KBamidikariii
Iii, mepenbadeHNX AWCIIO3UIIEI0 i€l HOpMU, Ha mincTaBi HasBHUX y KK
VYkpainu crateil. Y BUNAIKy, SKIIO MapjIaMEHT HE MOTOJUTHCS JOTIOBHUTH
KK VYxkpainu crarrero 222-2, mutaHHs mnepenadi no miacuigHocti BEB
OKpEMHX CKJIaJliB KpUMIHAJILHUX MPaBONOpPYLICHb, NependayeHux cr. 191
KK VYkpaiom, mnocraHe cepelq MpIOPUTETHUX, aKE KpUMIHAIbHE
MIPAaBONIOPYIICHHS BUWHAETHCA B CKOHOMIYHIM cdepi, Mae IMiABHIICHY
Hebe3neky 1 moTpedye By3bKOCIICIiaNi30BaHUX HABUYOK U €(PEKTHBHOTO
PO3CITiTyBaHHS.
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Kanroxncurwk Anacmacia Onekcandpisna,
CTapluuil CyJOBUM €KCIIEPT CEKTOPY
JIAKTUJIOCKOIIYHOTO 00Ky JabopaTopii
KPUMIHAJICTUYHHUX BUIIB JIOCIIIXKEHb
Juinpornerposeskoro HAEKL] MBC Ykpainu

TEXHIYHI OCOBJIMBOCTI 3ACTOCYBAHHS
IHOOPMAIIMHUX TEXHOJIOI'IA 11 YAC ITPOBEJIEHHA
JAKTHJIOCKONTYHUX JOCJIIKXEHD

[Nomryk MOXIHMBHX IUISXiB BUKOPHUCTAHHS KiOGPHETUYHHX METOIB
CTaB OJIHUM 3 IIEPCIIEKTUBHHUX HATPSMKIB Yy PO3BUTKY 1 BAOCKOHAJICHHI 3ac00iB
1 MEeTo/liB KPUMIHAJICTUYHOTO Mi3HaHHA 1e B KiHui 1950-x pokiB. Haykosi
PO3POOKH KPUMIHANICTIB BEJIMCS, 30KpeMa, 3 MPOOJIEMH BIOCKOHAJICHHS
CHUCTEMH KPUMIHAJILHOT peecTparlii, Mepm 3a BCe NUIIXOM aBTOMaTH3aIlii
JAaKTHIOCKOMigHOTO 00MiKy. Tomi *x 3’sBuiucs mepii poOOTH, MPUCBSYEHI
MOXKJIMBOCTSM BHUKOPHCTAHHS KiOSpHETHYHNX METO[B B CYHOBIH €KCIepTH3i:
TIOYepKO3HaBYIH, (hoTormopTpeTHii ineHTH}iKalii Ta IHIIMX BUIAX EKCIIEPTHHUX
JociipkeHb. s cydacHOi KPUMIHAJICTUKM BHKOPHCTaHHS KOMIT IOTEPHHX
TEXHOJIOTIH CTAa€ YW HE HAWNEPCIEKTUBHIIIMM HANPSIMKOM BIOCKOHAJICHHS
MIPAaBOOXOPOHHOI Ta EKCTIEPTHOI IiSUTHHOCTI.

CporomHi B KpuUMiHaJicTHII chopMyBamucs KilbKa HAIMPSIMKIB
JOCTI[UKEHHS B Tady3l BHKOPHCTAaHHS KOMII IOTEpPHOI TEXHIKM Ta
iHpOpMaiHHIX CHCTEM JUIS BHPIMICHHS MPAKTHUIHUX 3aBJaHb HAYKOBO-
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TEXHIYHOTO 3a0e3NeyYeHHs] PO3KPUTTS Ta PO3CIiIyBaHHA 3JI0YMHIB. Sk
Ni3HABaNbHUN 3aci6 KPUMIHATiCTHYHOI TEXHIKH KOMII'IOTEPHI CHCTeMH
BUKOPUCTOBYIOTBCS JUISL BUSBIICHHS, 3aKPIIUICHHS i JOCIIUKCHHS JDKepeil
1H(bopMau11 PO TOIO 310YMHY Ta IHIIMX OOCTAaBHMH, IO IIULIraioTh
3’ICyBaHHIO, 1 SIK TEXHIKO-KpUMIiHAIICTHIHUH 3aci® 30epiraHusa, oOpoOkw,
mepemadi 1 BHUKOPHUCTaHHA BaximBoi  iHQopMmamii mpo  00’eKkTH
KpUMIiHAJIBHOTO cynoduHcTBa. CHOTOAHI MOXHA TOBOPHTH IIPO JEKiJIbKa
HaTIPSAMKiB BUKOPUCTAHHS KOMIT TOTEPHOI TEXHIKHU TS 3a3HAYCHUX IIIJICH:

—sK <GHapsJJsd Mpami», L0 J03BOJISIE ONTHUMI3yBaTH TPYIOBI
omepariii, MO BHUKOHYIOTBCS CIIIYMM, EKCIEpPTOM, (axiBUeM 1 IHIIUMH
cy0’€KTaMU MpoLeCyaIbHOTO Mi3HaHHS. [lepcoHanbHI KOMIT I0TepH 3HaYHO
CKOpOYYIOTh Yac HAa BUKOHAHHS 4acTO PYTHHHOI POOOTH, HANPUKIAL MpPU
MiATOTOBII, peJaryBaHHi IPOLECyaTbHUX Ta 1HIINX TOKYMEHTIB,;

— B sKocTi iH(popMmamiitHO-omykoBoi cuctemu (IIIC), mo MicTuTh
mOTpiOHY IUI PO3KPHUTTSA Ta PO3CIITyBaHHS 3JOYMHIB iH(pOpMamito, sKa
CHCTEMATH3YEThCA, 00poOIIe€ThCS 1 30epiraeTbes. Taki cUCTEMH y BHTILAAL
«0aHKIB  JaHUX»  CTBOPIOIOTBCA B OCHOBHOMY I BCJICHHS
KpUMiHaJicTHUHUX 00uikiB [1, c. 28].

KpuminanicTuuHuii 00JIIK — I1e CUCTEMa PeECTpallil, CHcTeMaTh3arlil ta
30cepekeHHs] 00’eKTiB a0 BIOMOCTEH Mpo HUX 3a iX igeHTH(dIKaiHHIMA
O3HaKaMH 3 METOI0 BHKOPHCTaHHS OOJIKOBHX MJAHWX U1 PO3KPUTTI Ta
pO3CIiTyBaHHS 3JIOYMHIB, SKa TIPYHTYeTbCS Ha HAYKOBHX JAaHHX 1
y3araJbHCHHSIX TPAKTHKA OOpOTHOM 31 3IOYMHHICTIO. IIpaBOBOIO OCHOBOIO
(pyHKILIOHYBaHHS (popmyBanHH, BEJICHHS Ta BUKOPHCTAHHS)
KpuMiHamicTHYHUX o0ikiB € Konctutynis VYkpainu, 3akoHu YKpaiHu,
HOpMaTHBHO-TIpaBoBi akth Ilpesunenta Ykpainu ta KaGinery MiHicTpiB,
Bijiomui HopmatuBHi akTh MBC Ykpainu. CucteMy KpuMiHaJIbHOI peecTparii
CKJIaJIAI0Th PIi3HI BUM KPUMIHANICTHYHUX OOJMIKIB (OIepaTHBHO-NIONTYKOBOTO
Ta iH(pOpPMAMiitHO-TOBIIKOBOTO TIPH3HAUCHHS), SIKi OXOILTIOIOTh OKPEMi TpyIH
00’€KTIB 32 TICBHUMH ifeHTH(IKAifHAMH O3HaKamMH. BOHH MOXYTh
BHUKOPHCTOBYBATHCSI B OIICPATUBHO-PO3IIYKOBIM Ta CHIAYId TPAKTHI IS
PO3CITiTyBaHHS 3JIOYHHIB, iX 3aM00IiraHHs, Ta I Yac MPOBEICHHS SKCIIEPTHUX
Jociipkerb. KoxkHUN BU KpUMIHACTHYHOTO 00Ky — ne iHdopmariiHo-
TIOIIIYKOBA CHCTEMA, TOMY BEJICHHS 1 BAKOPUCTAHHSI KPUMIHAJICTUYHUX OOJIIKIB
nependavae  IIMPOKE  3acTOCYBaHHS  iHGOPMAIHHAX  TEXHOJOTH  Ta
MoximBocteii EOM. OcHoBHUMH (hopMaM# KOHIEHTpamil BiZIOMOCTEH Y
KPUMIHATICTUYHUX OOJIKaxX €. KapTKH, KapTOTEKH, KOJEKIIl, aih00MHu;
MarHiTHi CTPIYKH; JAUCKH; (DOTOTEKHU, BIICOTEKH, CIJOTEKH, OAHKH AHUX, Y
TOMY YHCII aBTOMaTu30BaHi iH¢opmamiiiHo-TiomrykoBi cuctemu (AITIC)
pi3HOrO Npu3HaueHHs [2, c. 25].

Indopmaniiini TexHONOril HAJAIOTh MOKIIUBICT OIEPATHBHOTO
30upaHHs, 3iCTaBIEHHA Ta aHali3y BiIOMOCTEHl 3 pIi3HUX DKepemn
(ToBiIOMJIEHb, PE3yJbTATIB OMEPATUBHO-PO3NIYKOBUX 3aXOiB, IOIHUTIB,
TOI0), YCTAHOBJICHHSA XPOHOJIOTIYHOI ITOCIIZOBHOCTI MOMiH 3a 4acoM Ta
BIAMOBIAHOCTI OKpeMHX (HaKTiB, TO3BOJISIOTH 3IHCHIOBATH CKIIAIaHHS
IUIAHIB Ta CXEM MiCIlsl MOJIiT, MOJICIIIOBAHHS MO/ 3JI0YMHY 32 JOIIOMOTOI0
KOMIIOTEPHOT TEXHIKH Ta iH. [3, c. 194].
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OcoOnuBy yBary NpakTUYHUX IIPaliBHUKIB OpPraHiB J10CYIOBOTO
PO3CITiyBaHHS HAllJICHO Ha SIKICTh 300py i 0OpOOKM MaKTHIOCKOIIYHOT
iH(opMarlii 0ci0, MPUUETHUX IO BUNHCHHS 3JIOUHMHY MTPH OTJISII MiCIs OIIT
Ta B JJaOOpaTOpHUX yMoBax [4, c. 5].

JiarHOCTHYHI MHUTaHHS JAKTHIOCKOMIYHOI €KCIIEPTH3W MOYHHAIOTh
pO3TISIIATHCS BXXE B XOIi IMOMEPEJHBOTO MJOCHIIDKEHHS, B MpOIleci
BHUSBJICHHS Ta BWIyYEHHS CIHIiB pyK Ha Micmi momii. Y pasi, Koo
BUSBJICHAN CIiJ HE TUIATaE MONANBIIOMY IOCHI[PKEHHIO 3 METOI0
imeHTUdIKaIii, TO, SKIIO0 paHIlle HA IOMY EKCICPTHE IOCIIIKCHHS
3aKiHYyBaJIOCs, 3apa3 L0 NPOOJEeMy MOJKIMBO BHUPIMIUTH 33 JOMOMOI'OO
Cy4acHHX METO/IiB 0OpOOKH JaKTHUIIOCKOMIYHUX 300pakeHsb [2].

Jns  BUpIilIEHHS MUTaHHS SIKICHOI OOpPOOKHM JAaKTHIJIOCKOIIYHUX
300paXeHp HEOOXiMHa BIANOBiAHA SKICTH CaMOTO JOCTIKYBaHOTO
300paxenHs. Tomy Oynm po3poOieHi cneniaibHi MeToIu 0OpoOKH II(POBIX
300pa)XeHb BiIOWUTKIB MAJBIB IS IMABHUIICHHS iX iHPOPMATHBHOCTI.

OmHPM 3 HaHOUTBII TMOIMUPEHUX MOEPEKTIB HAKTHIOCKOMIYHOTO
300pa)keHHsI € HAsIBHICTh Tak 3BaHoro mymy. Lllym — ne «3ma3zani» obnacti
MAMUIIPHOTO y30pY, HEUITKI MamisIpHI JiHil. 3 METOH 3MCHIICHHS IIyMY
BUKOPHCTOBYETBHCS MeToJ (inbTpalii, SKUi TakoX NOKpallye 3arajbHy
SIKICTh 300paskeHHS 1 03BOJISE BIATBOPUTH HASsIBHI JIHIT MANUIAPHUX Y30PiB.
Micnsa ¢inprpanii 300paskeHHS MEPETBOPIOIOTH 10 YOPHO-OLI0TO KOIBOPY
BHKOPHCTOBYIOUH METOJI OiHapi3arii.

3aBepH.IaJ'ILHI/IM eTaroM OOpOOKH MaKTHIOCKOMIYHUX 300pa)keHb €
METOJ[ «CKeNeTH3alii» 300pakeHHs. Jannii METOx 103BOJISE OTPUMYBATH
yiTke OiHapHe 300pakeHHs, HaBITh Ha OCHOBI HESKICHO BiJICKaHOBAaHOTO
pHCYHKa.

CyKymHICTb BHIIIE MPECTaBICHUX METO/IiB 00poOKHI
JAKTHJIOCKOIIYHOTO 300paKCHHS J03BOJISE HE TUIBKH TMOJIIMIIATH SKICTh
JOCITIDKYBAHOTO 300pa)KeHHS, a ¥ HAOYHO BHAUTUTH O3HAKH, IO
IHAMBIMyaTi3yIOTh NAMUJLIPHUH y30pP.

Peamizamis  manumx MeTO,I[iB 3a6e3neqy€TLc;1 33 JIOIIOMOIOKO
CremianbHO PO3POONCHHX JUIS 1€l METH KOMII'IOTEPHHX MpOrpam, sKi
aKTMBHO BHKODHCTOBYIOTECS KPHMIHAJIiCTAMM B TPOLECI PO3CIIiyBaHHS
3nounHiB [3]. Haiibinei Binomumu 3 HuX €: nporpama «NECy, po3pobiiena
B Snowii, 6inopyceki «Tomec» Ta «I[aKTo» (panIy3pKa mporpama «Sagem
Morpho» po3pobneni B Pocii «Connay i «[laninon», a takox, «Cogenty i
«Printrak», po3pobneni B Amepuiri.

[MigBoas/YM MiICYMOK, BapTO 3a3HAYMTH, IO CYYACHI METOJIN aHATI3Y
i 00poOkM 300pakeHb TPU TPOBEJCHHI CYIOBOI JaKTHIOCKOMIYHOL
eKCIEePTH3H, JTO03BOJIAIOTH MiJABUNIMTH 1H()OPMATHBHICTH JOCIIIKYBAHOTO
300pa)XeHHsI, THM CaMHM CIIPOIIYIOYN MPOLEC eKCIIEPTHOTO JOCIIHKEHHS 1
MOKPAIIyl04d HWOT0 TPOAYKTHBHICTh, Ta CHPHAIOTH MPOQiTaKTHII
BUHHUKHEHHS €KCIIEPTHUX OMHJIOK.

JIyisl BCTAHOBJICHHS CHIBMAAIHHS CIiiB PYK TIOBHOINHHO (DYHKIIIOHYE
aBTOMATH30BaHa JaKTWJIOCKOMiYHA ineHTudikamiiHa cuctema (AJIIC), ska
aHaNI3ye O3HAKM B 3aKOJOBAHMX CIiJaX, MepeBipsde IX MO JEcATKaX THCAY
BIIOWTKIB, BHECCHUX JIO MAacHBY Ta BHUIA€ TIEPENiK HAWOUIBII CXOXKHX
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BIIONTKIB, SIKI IOTIM NEPEBIPSIOTHCS ONEPAaTOPOM BIACHOPYY. 3a IaHUMHU
JIAKTHIIOCKOIIIYHOI peecTpalii € MOKJIMBICTh BCTAHOBUTH 0COOY HEBITI3HAHOTO
Tpymy, OCOOM, IO 3HHKJIA OE3BICTH, BCTAHOBUTH O0CO0Y, NPHYETHY JIO
BYMHEHHSI KPUMIHAJIBHOTO ITPABOIIOPYIIEHHSL.

ITincymoByrouM BUIEBHKIAJCHE MOXHA CKa3aTH, IO B CYYaCHHX
yMOBax TI00aNBHUX 3arpo3 Ta €BOJIOLII 3JIOYMHHOCTI BaXKIIMBA PONIb Ma€e
OyTH BiJBeICHa BHKOPHCTAaHHIO KpPHUMIHAJNICTHYHUX 3HaHb. 3aco0u
KPUMIHAJICTUKHA (TMPUHAOMH, METOJAW, TEXHOJOTii, PEeKOMEHZalii) MarTh
BIJINIOBiaTH iHPOPMALIHHUM BUKITUKAM, YCIIIITHO MPOTUIISATH 3JI0YUHHOCTI
B yMOBaxX IH(OpMALifHNX BILIMBIB CYCIIIBCTBY. Y Cy4acHHX peaisx
BiOYBAIOTECS NPOLECH 3MIHH 3MICTY 1 CTPYKTYpH KPHMiHANiCTHYHUX
3HaHb, 3BAXKAIOYM Ha TIOSBY HOBHUX 3JI0YMHIB Ta TJI00aJbHUX 3arpos3
nuBLTi3amii # HEOOXIMHICTh PO3POOKH KPUMIHATICTHKOIO UIA iX MPOTHAIT
HalicydacHImmMX MetoniB. Binrak, GhopMyBaHHS KpUMIHANICTHIHUX 3HAHB €
CBOEPITHOIO BIATOBIAII0 HA MOSBY HOBUX CIIOCO0OiB, OpPM Ta MEXaHi3MiB
OpraHi30BaHOI 3JIOYMHHOI MisJIPHOCTI M BIDIMBOM NEBHHUX TCHICHIIN
PO3BUTKY CYCIIBCTBA.
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smounHHICTIO. — 2010. — Ne 19. — C. 194-202.

[adopmaniiiHo-MeTOMMYHNIA JHCT 3 TPaBHI IIOBOIKEHHS 3
00’€KTaMU-HOCISIMH, Ha SKUX MOXYTh OYTH 3aJMILICHI SIK CIIIW PYK, TaK i
ciiz G10JIOTIYHOIO MOXOJDKEHHsI 0Ci0, MPUYETHUX J0 YYUHEHHS 3JI0YUHY
npu oranl micus moxii ta B saboparopuux ymosax / JHAEKI MBC
VYxpainu. — K., 2012. -5 c.

Kipin Poman Cmanicnagosuu,

CyIoBHii excriepT [IHImponeTpoBchKOro
HAEKI] MBC Yxpainu, 10KTOp IOpUAHIHHX
HayK, JOLEHT

OKPEMI ITIPOBJIEMM PETJIAMEHTAIII CTATYCY EKCIIEPTA
B KPUMIHAJIBHOMY IMPOLECYAJBHOMY 3AKOHOJABCTBI

B ymoBax mepMaHEHTHO 3pOCTal04oI0 iHTErparlii crierialbHuX 3HaHb
Y KpUMiHAJIbHE CYIOYHHCTBO, KOJHM HMPAKTUYHO JKOJHA CyJOBa CIpaBa HE
BUpINIyeTbCA 0€3 CyIOBOi €KCHEpPTH3H, NPOOJIEMH MpPaBOBOTO CTAaTyCy
CyJZIOBOTO €KCIlepTa Ha0yBatOTh 0COOJIMBOT aKTyaIbHOCTI.
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Sk 3a3nauae JL.M. TonmoBueHko mpodecis CymOBOro ekcrepra €
VHIKQJIFHOIO 32 CBOIM 3MICTOM. 3 OJHOro OOKy, Horo mpodeciiHuil cTaryc
noJjarae y TIPOBEIEHHI 13 3aCTOCYBaHHSIM CBOiX CIEIiaJbHUX 3HAHb
(3 MpaKkTHYHO HEOOMEXKEHOr'o KOoja NHTaHb — HAayKH, TEXHIKH, peMecia
TOIII0) HAYKOBO OOTPYHTOBAHOTO JOCIIKCHHS I BCTAaHOBJICHHS (DaKTiB,
110 MAlOTh JOKA30BE€ 3HAYCHHS ITiJ] Yac PO3CIIAYBaHHS Ta PO3IJIALY CIIPaB y
cymax, 3 iHmoro — BiH HaOyBae cTaTyCy IpolecyalibHOi 0coOW Mg dac
HaJlaHHS BUCHOBKY €KCIepTa 1 TakUM YHHOM Yy CBOIH mpodeciiHiit
JUSUTEHOCTI MOEHYE cTaTyc (paxiBId 3 BiAMOBIMHOT rayy3i 3HaHb, HAYKOBIIS
Ta MporecyanbHoi ocodu. Lle cyTTeBO Bipi3HsE MPaBOBUH CTaTyc CyIOBOTO
eKCIiepTa BiJ IHIIMX TWPAI[iBHUKIB JCPKABHUX YCTAHOB, OCKUIBKH IS
00’€KTMBHOIO BHKOHAHHS CBOIX OOOB’A3KIB CYJOBHI EKCIIEPT y Mepily
4epry NOBHHEH OyTH HE3aJeKHHM BiJ OpraHiB JiSHAHHS, IOCYIOBOTO
pO3CIiayBaHHA, CYAy Ta iHIIUX YYacHHKIB mporecy [1].

binpmie Toro, 3a3HaueHa aBTOpKAa HArojomye Ha 1otpebdi
cucteMaTH3amii Ta KOHKpEeTH3alii mpaB i 000B’SI3KiB CyIOBOTO EKCIEpTa,
IO XapaKTepu3ylTh WOro TpOLeCyaJbHUIl CTAaTyC sIK y4YacHUKa
BIJIMOBITHOTO MPOLIECY, TaK 1 NPaBOBUH CTaTyC €KCIepTa sIK MOoCaaoBOl
oco0u Jep)KaBHOI CIIElialli30BaHOi YCTAaHOBH CYAOBHX EKCIIEPTH3 Ta
npodeciiiHOro Cy0BOro eKCrepTa, o He € IPaliBHUKOM TaKoi yCTaHOBH.

Ha nmymxy A.B. IBanmoBa (2009), BiH ymepmie BH3HAYUB
aaMiHiCTpaTHBHO-TIpaBoBuil  ctaryc (mami — AIIC) ekcmepra vy
aZMIHICTPaTHBHO-/IEJIIKTHOMY ITPOBaKEHHI, 30KpeMa OKPECINB KOJIO HOoTo
mpaB, 000B’SI3KiB, TAPAHTIN Ta BIAMOBITAIBHOCTI [2, C. 6].

AB. Iymuua (2017) BBakae, 10 camMe HHUM BIEpLIE IOCIIPKEHO
MPOLIECYAIbHUI CTaTyC eKCrepTa y KPUMIHAJbHOMY IPOBAPKEHHI, 30Kpema
OKpECJIEHO KOJIO oro npas, 000B’3KiB, BIATIOBIJAILHICTB, rapaHTii [3, c. 4].

[MpoananizyBaBiM BU3HAYCHHS IOHSATTS Ta O3HAKH EKCHEpTa, SK
yJacHHKa KpUMiHaJIbHOTO NpoBapkeHHs, A.B. ['amyniko 3poOuB BUCHOBOK,
IO EKCHEepPT — L€ YYAaCHUK KPHMIHAJIBHOTO IPOBAKECHHS, KW Bimirpae
JOMOMDKHY pOJIb y KpUMIHaJbHOMY TIpOIeci, HE 3allikKaBICHHH
pe3ynbTaTax NpPOBAPKEHHS, HE Ma€ y CIpaBi OCOOMCTOTrO iHTEpecy, He
nepedyBae y Ciyk00Biii ab0 iHIINH 3aJI€KHOCTI BiJ] CTOPIH KPUMIHAIHHOTO
MPOBA/KCHHS a00 MOTEPIIIOro, BOJIOAIE HEOOXITHUMHU JUIsS BHPIIICHHS
CyJIOBO-EKCIIEPTHUX 3aBAaHb CIHELiaJIbHUMU 3HAHHSIMH, YMIHHAMH Ta
NPaKTUYHUMHM HaBUYKaMH, Ma€ BiQNOBIIHY KBadidikaiito, skuil 3a
JIOPYYEHHSIM TIOBMHEH MNPOBECTH IOCIIDKEHHS Ta HajaTH 00’ €KTHBHHU,
0OrpyHTOBaHMH MMCHMOBHI BUCHOBOK JIJISl 3’SICYBaHHS OOCTaBHH BUMHEHHS
KPUMIHAQJBHOTO TIIPAaBOMOPYILIEHHS, Ta Hece BCTAHOBJIEHY 3aKOHOM
BiANOBiaNbHICTh. Take BU3HAYEHHS MOHATTSA eKcllepTa, Ha JyMKY
JIOCITiIHNKa, BimoOpaxxae y TOBHOMY o00cs3i mpodeciiiHi BJIIaCTHBOCTI
eKCIIepTa Ta eJIEMEHTH HOro MpPOLIECYalIbHOTO CTaTyCy, a caMe HOro mnpasa,
000B’A3KH Ta BiAMOBiKANBHICTS [4, ¢. 239-240].

Harowmicts, .B. Cabamam (2018) npeteHnye Ha Te, 110 BOHA BIIEpIIE
3aNpPONOHYBAa ABTOPCHKE BH3HAYCHHS AIIC cynmoBux eKcneme SIK
KOMIUICKC IPaB i OOOB’s3KIB, 3aKpIIUICHHX YHHHHUM aJMiHICTPaTHBHAM
3aKOHOJIAaBCTBOM, 3aB/SIKM SIKHM MOXXYTb IIPOBOJHUTH CyJOBO-€KCHEPTHI
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JOCIIJKCHHS, CIPUSIOYM peallizaiii MpaBoCYIas B JAEpKaBi MUIIXOM
HalaHHA cyny iHQopmamii CTOCOBHO IHTaHb, pO3B’SA3aHHA  SIKUX
noTpeOyrTh CrelianbHuX 3HaHb [5, ¢. 6]. Kpim Toro, ms aBTOpKa
y3aranpHmina ocobmuBocti  AIIC cymoBMX eKCHepTiB, SKi He €
MpaLiBHUKAMH JEPKaBHUX CIICIialli30BaHUX YCTAHOB, Cepel] IKIX BUALIICHO
Te, 0 3a3HadeHa ocoba oxHoyacHO Maroun BiuacHuit AIIC moxxe HaOyBaTn
TaKOXX 1 TpOLeCyalbHHH CTaTyC (3aJie)KHO BiJ BUAY NPOBAKCHHSA, IO
ydacTi B SKOMY BOHH 3alydalOThCA) y BHIAAKy 3alydeHHS HOTro 10
PO3TIISITY CIPaBH Y CYIi, 00MIBA CTaTyCH MEXKYIOTh MiXk coboro [5, c. 16].

Tox, 3 HaBeIEHOT0 MOKHa BHOKPEMHTH, IO-TIEpILE, TPH CTaTyCH
CyIOBOTO  eKcrmepra:  mpodeciiHuii;  NpaBOBHI,  MHpoOIECyaIbHHUI.
[Mo-mpyre, cHiBBiIHOIIEHHS  BKa3aHMX  CTAaTyCiB  IPAKTU4YHO  He
po3KpuBaeThes. Binrak, OLmbIIicTh MOAIOHNX MMO3UIIIHA, XapaKTepHUX K IS
aZMIHICTPAaTHBHOTO TaK Ui KPHMIHAJBHOTO NPOBA/KEHbB, YSBIISIOTHCS HE
JOCTaTHBO OOIPYHTOBAaHMMH, XO4Ya, WMOBIPHO, TaKi 3aBOaHHA y IHX
myOMiKamisax i He CTABHITUCS.

Ha moro aymKy, mpM BH3HA4Y€HHI IPaBOBOTO CTATYCy CYIOBOTO
eKCIIepTa CJIiJ] BUXOAUTH 3 HACTYITHUX TTOJIOKEHB.

1. IIpaBoBuil cTaTyc CyZOBOrO €KCHEpTa PperiJaMeHTY€EThCS
HOpPMaMH SIK MaTepiajbHOIO TaK 1 MNpOLECYalbHOTO MpaBa, TOMY CIij
po3risimaTH HOro iHTerpamiiiHi CKIamoBi — MarepiaJbHO-TIPABOBHI Ta
MIPOLECYaJIbHO-IIPAaBOBHH CTaTyc CYAOBOTO €KCIEpTa.

2. Ili crarycu HEpO3pHMBHO TOB’s3aHI MK cobor0 Ta
CHIBBITHOCATBCA fAK 3MicT i (opmMa — 3MiHa MaTepialbHO-TIPaBOBOTO
CTaHOBHINA CYJOBOTO EKCIIepTa HEMUHydYe TSATHE 3a CO00I0 3MiHY #OTro
MPOLIECYANILHO-IIPABOI0 TOJI0KEHHS; 3MiHA OCTaHHBOTO HEMOXJMBa 0e3
JIMHAMIKH MaTepialibHO-IIPaBOBOT0 CTAHOBHUINA CYJIOBOTO EKCIIepTa.

3. MarepiajbHo-IIpaBoBa CKJIAJIOBA IPABOBOIO CTAaTyCy CYyIOBOTO
eKCIIepTa PEeTJIAMEHTOBAHA TPUITHCAMH CYI0BO-EKCIIEPTHOTO 3aKOHOZABCTBA,;
OCTAaHHE BHCTYIIA€ HOPMATHMBHOIO OCHOBOIO CYJIOBO-€KCIIEPTHOTO IIpaBa —
KOMIIJIGKCHOTO ~ TIPaBOBOTO ~ YTBOPEHHS, M0 TaKOXX MICTUTh HOPMH
aIMIHICTPATHBHOTO, (PIHAHCOBOTO, MHTHOTO, TPYIOBOTO, COLIAJIBbHOTO,
iH(pOpMaIIiHOTO NpaBa, SIKi PEryJIIOI0Th CYI0BO-EKCIEPTHY AisUIbHICTb.

4. Bxomuu /0 CKIaay NpeIMeTy CyJOBO-€KCIEPTHOrO Mpasa,
BI/ITIOBI/IHi IPYIIM BITHOCHH OIHOYACHO BUCTYIIAKOTh NPEAMETOM PETyIHOBAHHS
IHIIMX BIANOBIJHUX Taiy3eidl NpaBa, OCKUIBKM CITIBBIJHOIICHHS IpeIMeTa
CY/IOBO-CKCIICPTHOTO PaBa 3 LMK CHCIialbHUMK Tally3sMH IIpaBa €
CKJIQIHAM 1 HE MOKE 3BOJMTHCH TUIbKH 10 PO3ME)XYBAHHSI iX NPEIMETIB, TOMY
JorivHMM Oyzie BHCHOBOK IIPO MOXJIMBICTH PO3MIISLY aAMIHICTPaTHBHOTO,
COLIJIbHO-TPY/IOBOTO, IMBUIHHOTO, TOCIIOJAPCHKOIO Ta IHIIOTO MiJBHIY
MarepiajibHO-IIPaBOBOTO CTAaTyCy CYJIOBOTO €KCIIepTa.

5. IlpouecyanbHO-TIpaBoOBHi cTaTyc CyZI0BOTO eKcrepTa
periaMeHTOBaHMN MPUINKHCAMHU TPOLECYaNbHUX Tajy3eil 3aKOHOIABCTBA i
Ma€ BIIMOBIAHY AuQepeHmialiio Ha: KPUMIHAJILHO-TIPOIECYaTbHHIA,
BHKOHABUO-IIPOIIECYATLHIM; aaMiHICTPaTUBHO-TIPOIECYyaTbHHUN; TUBLIBHO-
NpOLECYaIbHUH;  TOCIONApChKO-TIpoLecyalbHuil  (Ipy  IbOMY  CIIiJ
Bi[3HAYWTH, IO MOPIBHIHHSI HOPM LHUBUIBHOTO 1 TOCIIOJAPCHEKOTO
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IIPOLIECYAJILHOTO 3aKOHOJABCTBA, SIKI PErJIAaMEHTYIOTh BIANOBIIHMI cTaTyc,
i3 crarTsiMu Konekcy aaMiHICTpaTMBHOTO CyJOYMHCTBA YKpaiHU CBIIYHTH
PO iX MOBHY TOTOXXHICTB).

6. MarepiaJbHO-IPaBOBHH CTAaTyC CYJOBOTO eKCIepTa HaOyBaeThCs
0co00I0 3 BIAcHOI IHIIIaTWBH, MPOIECYaILHO-TIPABOBUI CTaTyc — 3
IHIIIaTUBH 1HIINX OCI0.

7. 3 MOMEHTy HaOyTTS MaTepiaJbHO-TIPAaBOBOTO CTATyCy CYIOBOTO
ekcrepTa ocoba BONOMiE€ HUM ITOCTIHHO 1O MOMEHTY HOTO HPUIIMHEHHS 3
BJIACHOI 1HiIiaTHBU a00 1030aBiIeHH 3 IHILIATUBY 1HIIUX OCIO.

8. IlpouecyanbHO-IpaBOBHH cTaTyc CYAOBOTO eKcrepra ocoba
OTPHUMYE 1 BOJIOZI€ TIEPIOANYHO — Ha Yac 3aJIydEeHHs HOro 10 MPOBEICHHS Ta
oQOpMIIEHHS ~eKCIIEPTHOTO MPOBAUKEHHS Ha CTalisfiX JOCYAOBOTO
PO3CITigyBaHHSA Ta CyIOBOTO PO3TISILY KOHKPETHOT CIIPaBH.
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Koobeuv Muxona Bikmopoeuu,

JIOLEHT KadepH onepaTHBHO-PO3IIYKOBOT
nisutbHOCTI HarioHanbHOT akaaeMii BHYTPIIITHIX
CrpaB, KaHIUIAT IOPUANYHUX HAYK, CTAPLINN
HAYKOBHH CHIBPOOITHUK

CYB’€KTHU 3ACTOCYBAHHSI TEXHIYHUX 3ACOBIB
MIJ] YAC 3AICHEHHSI HETJIACHUX CJITUUX
(PO3LIYKOBUX) JIIi1

Ilpn nmocymoBoMy po3ciifyBaHHI BHHHKAIOTH CHTYyalil, KOJHU
HEOoOXiTHO 3IIMCHHUTH TeBHI ciimdi (pO3MIYKOBi) il /Ui BCTAHOBJICHHS
(aKTUUHUX [NAaHUX IiJI Yac TMPOBEACHHS KPUMIHAJIHHOTO IPOBAHKEHHS.
Ilepenmix Takux cmimguux (PO3UMIYKOBHX) il y MeXaxX IPOBAHKEHHSI
posrisinaeTsbess KpuMiHaIbHUM IPOIieCyanbHUM KOEKCOM YKpaiHu (Jami —
KIIK Vkpaiam). /o HUX 3aKOHOAABElb BiIHOCUTH 1 HerJacHi Ciimadi

127


https://zakon.rada.gov.ua/laws/show/n0002323-13#Text
https://zakon.rada.gov.ua/laws/show/n0002323-13#Text

(po3urykosi) aii (mani — HC(P)). OnHak Taki HernacHi citiayi (pO3nryKosi)
nii sK: aymio-, Bi,ueOKOHTponL ocobu (cr. 260 KIIK VYkpainm), ormsng i
BUIMKa KOPECIOHJCHIT (cr. 262 KIIK VYkpainu); 3HATTS iHpopmamii 3
TPaHCIOPTHUX TeleKoMyHikamiitHux wMepex (cT. 263 KIIK VYkpaiun);
3HATTA iHGpOpMaIii 3 enekTpoHHHX iH(opMamiiHux cucteM (cT. 264 KIIK
VKpaiHn); 00CTeKEHHS MyOIiYHO HEMOCTYIMHHUX MICIh, HTIAa YH {HIIOTO
BOJOMiHHS ~ ocobm  (cT. 267  KIIK  Vkpaiuwm); YCTaHOBJICHHS
MiCIIe3HaXO/DKEHHS panioenekTpoHHoro 3acoly (ctr. 268 KIIK VYkpainm);
CIIOCTEpPEKEHHS 38 0c00010, piuuto abo micuem (ct. 269 KIIK VYkpaiuu);
aynmio-, BimeokoHtponb Micus (cr. 270 KIIK Vkpainu); HeriacHe
OTpPHMaHHS 3pa3KiB, HEOOXITHUX JUTS MTOPIBHSIIBHOTO AOCIIKEeHHS (cT. 274
KIIK VYkpaiuu) [3] naifuacrime moB’si3aHi i3 3aCTOCYBAHHSM ONCPATHBHO-
TEXHIYHUX 3ac00IB Ta iX PISHOBHJY CICIialbHIX TEXHIYHUX 3aco0is. IIpu
IIOMY ONEPATUBHO-TEXHIUHI 3aCO0M BIIHOCSTHCS 1O TEXHIUYHHX 3aco0iB
OTIEPaTHBHO-PO3IIYKOBOTO HAMPSMY.

Bapro 3asnHaunTn, mo KpuMizambHO mporiecyanabHe 3aKOHOIABCTBO
BU3HAYWJIO HU3KY CYO’€KTiB, siki MaroTh npaBo 3aificHroBatn HC(P)/. Tak
Cy0’€KTOM 3aCTOCYBaHHS TEXHIYHMX 3acO0IB  ONEPAaTHBHO-PO3IIYKOBOTO
HAMpsIMy B MEXaxX KPHUMIHATGHOTO TPOBAKCHHS € CIia4i, OCKLIbKH,
BIAMOBIAHO 110 yHKTY 6 cTaTTi 246 KIIK YKpaitu, mpoBOIUTH HETJIACHI CITiTi
(po3mIyKoBi) Iii Mae MPaBo «CIITUHH, IKUH 3iHCHIOE TOCYI0BE PO3CITiTyBaHHS
KpPHUMIHAIFHOTO NPABOMOPYIIECHHS, a00 3a HOTo JOPYYCHHSM — YIIOBHOBAXKEHI
ormepatuBHI  migpo3nimm  HamioHanpHOI  momimii, opraHiB - Oe3mekw,
HartionansHoro aHTI/IKOpyrH_IlI/IHOFO Oropo Ykpainu, /[lepskaBHOro Or0po
PO3CIiZlyBaHb, OpraHiB, WO 3JIHCHIOITh KOHTPONb 33 JOJCPKAHHIM
MO/IATKOBOTO 1 MHTHOTO 3aKOHOJABCTBA, OpraHiB, YCTAaHOB BHKOHAHHS
NoKapaHb Ta CHig4uX i30i1aTopiB  Jlep»aBHOi KpHMiHAJIbHO-BUKOHABYOT
ciyx6u Ykpainu, opranis JlepaBHoT IPUKOPIOHHOI City:k0u Ykpainm» [3].

BomHowac iHmMmA Cy0’€KT 3acTOCYBaHHS TEXHIYHHX 3aco0iB
OTIePaTUBHO-PO3UIYKOBOTO HANpPsIMYy Y Me)Kax MPOBa/DKEHHS KPUMiHAIBHUX
MIPOCTYTIKIB € Ji3HaBad. 3akoH YKpaiHu «[Ipo BHECEHHs 3MiH IO JESKHX
3aKOHO/ABYMX aKTiB YKpaiHU II0J0 CHPOIIEHHS JO0CYAOBOTO PO3CIIiTyBaHHSI
OKpPEMHX KaTeropiii KpHMIHAJIBHHX NPaBOMOPYLICHbY» Bix 22 jwcTonana
2018  POKy [4] BiB mO KpI/IMiHaJ'II)HO TPOLECYaNLHOTO  KOZCKCY YKpaiHu
TaKun opran PO3CIT/lyBaHHS SIK Ni3HAHHSI, B SIKOMY Ji3HaBa4, BiNOBIJHO 110
crareit 40', 300 KIIK Vkpaiuu, YIOBHOBAXCHHI NPOBOAMTH CIidi
(pO3HIyKOB1) i Ta HerjacHi ciigyi (p03myKOBi) il y BHUIAIKax,
yCTaHOBJ‘IeHI/IX UM Koz(eKCOM [3]. Tak BigmoOBimHO O MYHKTY 2 YaCTHHH 2
crarri 40" KIIK Ykpainu J3HABa4 yINOBHOBAXKCHUH «... TPOBONMTH CIiI4i
(po3mykoBi) nmii Ta HermacHi cmigui (po3lIykoBi) nii y BHUNaAKax,
ycranoBieHnx 1uMm  Komekcom». Crarrs 300 KIIK VYkpainu, neranisye
xorkpetHi HC(P)/I, sixi Mae mpoBOIUTH Ai3HAaBay, a caMe «JIs TOCYIOBOTO
pO3CIiIyBaHHS KPUMIiHAJIBHUX INPOCTYNKIB JIO3BOJIIETHCS BHUKOHYBAaTH BCi
cmimui (po3urykoBi) mii, mepembadeni muMm Kojekcom, Ta HErJacHi CImiadi
(po3urykoBi) Aii, mependbadeHi YaCTHHOIO APYTOI0 CTAaTTi 264 Ta cTarTero 268
uporo Koxekcy» [3].
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VY 1bOMYy KOHTEKCTI BUHHMKAIOTh NPABOBI HEY3TOPKCHHOCTI MIONO
MOXJIMBOCTI 3aCTOCYBaHHs CIIAYUM Ta Jdi3HaBaueM TEXHIYHHMX 3aco0iB
OIIEPaTHBHO-PO3IIYKOBOTO CHPSIMYBaHHS IIiJi 4Yac NPOBEIACHHS HUMHU
HETJIACHUX CIITYMX (PO3IIYKOBHX) Iiil SIK PI3HOBHI CIIAYHUX (PO3IIYKOBHUX)
Iiif, IHIIMMH CIIOBaMH 3aXO[iB ONEPAaTHBHO-PO3IIYKOBOTO HAmpsAMYy i3
3aCTOCYBaHHSM OIIEPATUBHO-TEXHIYHHUX 3ac00iB, 30KpeMa CIeIiaJbHIX
TEXHIYHHX 3ac00iB.

BapTo 3a3HaumTH, 10 TEXHIUHI 3acO0M OIEPAaTHBHO-PO3IIYKOBOTO
HampsiMy MaroTh IPaBO 3aCTOCOBYBATH JIMIIE Y BCTAHOBJIECHHX 3aKOHOM
¢dopMax 1 YNOBHOBa)XEHHMMH Ha Ii¢ ocobaMM 3a YMOBH HasBHOCTI
IOPUIMYHUX Ta (PAKTUYHMX MMiJCTaB BiMOBIIHO 10 CTATTi 6 3akoHy YKpaiHu
«I1po onepaTHBHO-PO3LIYKOBY IisUTbHICTBY (naiti — 3akoH). CtaTTsa 5 3akoHy
VYxpainu «Hpo OTICPATHBHO-PO3IIYKOBY  JiSUIBHICTE»  Tepenbadae
KOHKPETHHH Mepenik Cy0’eKTiB, sKi MaloTh MpaBO  3AIMCHIOBATH
OTIEPaTHBHO-PO3IIYKOBY JiSUTBHICT Ta 3aCTOCOBYBATH CIICIialbHI TEXHIUHI
3aco0u. BinmoBigHO IIFOTO 3aKOHY CHIAYMI Ta Mi3HaBa4 HE BXOAUTH IO
nepesiky Cy0’€KTIB ONEepaTHBHO-PO3IIYKOBOI IisuibHOCTI. Kpim Toro,
YacTHHA 2 CTaTTi 5 LbOTO 3aKOHY 3a3Havae, IO MPOBEICHHS ONEPaTHBHO-
PO3LIYKOBOT MiSUIBHOCTI IHIIMMH MiJPO3JUIaMH 3a3HAYE€HHX OpTaHiB,
MiAPO3iIaMH 1HIIUX MIHICTEPCTB, BIZIOMCTB, IPOMaICbKUMH, IPUBATHUMHU
opranizamnismMu Ta ocobamu 3abopoHsieThes [5].

3akoHomaBenp y crarti 359 KpumiHanpHOTO Komekcy YKpaiHU
3a3Hayae, MO «HE3aKOHHE MpUAOaHHA a00 30yT crelialbHUX TEeXHIYHIX
3ac0o0iB HErJIaCHOTO OTpPHMaHHS iHpOpMamii, a TaKoXX HE3aKOHHE iX
BUKOPHCTAHHS

— KaparoThes mTpadoM BiJ IBOXCOT IO THCSYI HEOMOAATKOBYBAHHX
MIHIMyMiB JIOXO/iB TIpoMaasH a0o OOMEeXEeHHSIM BOJI Ha CTPOK JIO
YOTHPHOX POKiB, 00 T036aBICHHSIM BOJIi HA TOM caMuii CTpok» [2].

HanexxHicTh TEXHIUYHHMX, amnapaTHO-NPOTPaMHMX, INPOrPaMHHUX Ta
IHIIKX 3aCO0IB 10 CHEHmialbHUX TEXHIYHUX 3aCOO0IB IS 3HATTS iH(popMarii
3 KaHANIB 3B’s3Ky (EJEKTPO3B’sI3Ky) Ta IHIOUX TEXHIYHUX 3aco0iB
HETJaCHOT0 OTpHUMaHHA iH(opMarlii BU3HadaeThess KpurtepieM Hale:KHOCTI
creLiaIbHUX TEeXHIYHHUX 3ac00iB AJist 3HATTS 1H(OpMaLil 3 KaHAJIB 3B’ 3Ky
Ta IHIIMX TEXHIYHUX 3aco0iB HErJIaCHOTO OTpHMaHHs iHQopmarii,
3aTBEep/KEHOro rnocranoBoto Kabinery MlHlCTplB Ykpainu Bl}l 22 BepecHS
2016 poky Ne 669 «/lesiki nuTaHHs oo CHeLiaIbHUX TEXHIYHUX 3aC00iB
JUIsL 3HATTA iHpopMalii 3 KaHaliB 3B’SI3Ky Ta IHIIMX TEXHIYHUX 3ac00iB
HErIacHOro OTpuMaHHs iHopmarii» [1].

Jo cmoemialbHUX TEXHIYHUX 3aco0iB, BimmoBimHO I[lepemiky
CICIiaTbHUX TEXHIYHHUX 3aC00iB JJIs 3HATTS iHPOpMALii 3 KaHAJIB 3B 3Ky
Ta IHIIMX TEXHIYHUX 3aco0iB HEIJIAaCHOTO OTpHMaHHs iHQopmaii,
3aTBepKeHOro noctaHoBoro Kabinery MinicTpiB Ykpainu Bix 22 BepecHs
2016 poxy Ne 669 «Jlesiki MUTaHHS MO0 CTEIATFHUX TEXHIYHUX 3aC00iB
JUTS 3HATTS 1HQOpMaIli 3 KaHaliB 3B’A3Ky Ta IHIIUX TEXHIYHUX 3ac00iB
HETJACHOTO OTPUMAaHHS iH(pOpMaIlii», Hale)KaTh:

—3aco0H ISl HETJIACHOTO ay/1i0-, BIIEOKOHTPOJIIO Ta CIIOCTEPEKEHHS
3a 0c00010, piuyto abo MicIeM;
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—3aco0u aus  HemacHOro  OoTpuMmaHHs  iHQopmauii  mpo
MICIIe3HaXO/DKECHHS Ta/abo mepeMilleHHs 0co0u, TPAaHCTIOPTHHUX 3ac00iB YU
IHIIOTO BOJIOAIHHS OCOOM, 30KpeMa Julsl HErJIaCHOTO YCTaHOBJIEHHS
MICII€3HaXO/PKEHHS palioeIeKTPOHHOT0 3ac00y 3B 5I3KY;

—3aco0u I HETJIaCHOTO OOCTEXEHHS KOPECTIOHAEHIII1, TPEeIMETIB,
MaTepialbHUX HOCIiB iHpopMaii;

—3aco0u I HEeTJIaCHOTO IMPOHHUKHEHHS a00 0OCTEe)KEHHS ITyOJIidHO
HETOCTYITHHUX MICITh, XKUTIIA UM iHIIIOTO BOJOAIHHSA 0cO0H;

—3aco0H JUIsl HETJIACHOTO 3HATTS iHpopMallii 3 TeleKOMyHIKaliHHIX
MEpex;

—3aco0M Il HeryiacHoro 3HATTA iHdopMaulii 3 eNeKTPOHHUX
iHpopMariiHuX cucteMm [1].
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Konecnuk Banepin Apxadiiiosuu,
TOJIOBHUI HAYKOBHUH CHIBPOOITHUK HayKOBO-
opraxizauiiiHoro nenTpy HauionansHot
akazemii Ciry)xOu Oe3niexu YKpaiHu, JOKTOP
IOpUANYHUX HaYK, Ipodecop

JAEAKI ACIIEKTH JOTPUMAHHSA ITPAB OCOBH
B KPUMIHAJIBHOMY ITPOBAJIZKEHHI

BaxnMBHM JIOCATHEHHSM TIIPaBOBOi I ICHXIaTpU4YHOI JTYMKH B
Cy4acHOMY CYCHIUJILCTBI € 3aKOHOJIaBU€ BHU3HAHHS NPE3YMIILIT MCUXIYHOTO
3110poB’s, mporojomieHoi B cT. 3 3akoHy Ykpainn «IIpo mcuxiaTpudHy
JIOTIOMOTY», BiJIMTOBITHO IO SKOT KOXHa 0c00a BBaXKAE€ThCSI TAKOIO, KA HE
Ma€ TCUXIYHOTO pO3Naay, IOKH HAsBHICTH TaKOTO po3faxy He Oyrme
BCTaHOBJICHO HA TIiJICTaBax Ta B MOPSIKY, MepeadadeHnx UM 3aKOHOM Ta
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IHIIUMHM 3aKOHaMH YKpainu. OcoOH, y SIKHX MOXXYTh OyTH BHSIBJIECHI O3HAKH
MCUXIYHUX PO3JIANiB, 1 HABITh Ti 3 HHUX, SKUM HAJA€ThCS MCHXIaTPUYHA
JoIIOMOra, HaJUIeHI mpaBamMu 1 cBoOomamu, MO0 THependadeHi
KoncTuryniero YkpaiHu Ta BiANOBITHUMH IHIIMMU 3aKOHaMU. OOMeXeHHs
iXHIX mpaB i CBOOOJ IONMYCKA€EThCS JIMIIEC Yy BHUMAAKaX, IMepemdadeHux
Konctutytiero Ykpainu, 1 BiAMOBIIHO 10 BUMOT 3aKOHIB YKpainu [1].

[Ipobrmema 3abe3medeHHs mpaB oci0, MO BHUSBIAIOTE O3HAKH
MICUXIYHUX PO3JTaMAiB, € HaHOIIBII COIIalFHOI0O 3a CBOIM NIPEAMETOM,
METOJIOJIOTIEI0 JTOCTI/DKCHHS ¥ mpakTukoro peamizanii. Lle 3ymoBneHo
O0COONMBOCTSIMU ~ TALIEHTIB ~ NPAaKTUYHOI  MCHXiaTpii, TPYAHOLIAMHU
MICUXIATPUYHOT TIaTHOCTHUKH 1 IMUPOKUM JIalla30HOM ICUXIYHHUX PO3JIaiB —
BiJl IOTPaHUYHMX TOPYLIEHb aJaNTallii 10 BUPa3HUX XPOHIYHUX ICUXO3iB i
TIMO0KOTO CcIabOyMCTBA, @ B OKPEMHX BHITAAKaX — JIaTHOCTHKH CTaHIiB
MPaKTHYHO 3J0POBHX 0Ci0 B acmeKkTi pPHU3WKYy BHHHKHEHHS B HHX
MICUXIYHOTO 3aXBOpIOBaHHA. 3 iHImOro OOKy, IICHXiyHa XBopoOa dYu
MATOJIOTIYHI TICHXIYHI CTaHH YTPYOHIOIOTH COLIANBHY aJalTalifo ocodwu,
BUKJIMKAIOTh IOPYLICHHsI B ii MOBEIHI[, CTBOPIOIOTH PH3MK BUMHEHHS
HeOe3MeYHUX i, 10 MOXKYTh 3aBJaTH LWIKOAY 5K caMiii 0co0i, TaK i IHIIUM
JOJAIM. 3aXKCTy TOTPEOYIOTh K 1HTepec1/1 MICUXIYHO XBOPOi 0coOH, TaK i
cycninberea.  CynepednuBicts Ili€i BMUMOTM  BHTIKa€ 3 HE30DKHOCTI
0CcOOMCTHX 1 CyCHUIBHHMX IHTepeciB. Aye IIe He BKazye Ha iX IHOBHY #
aOCOIOTHY NPOTHIICKHICTh. 3arajJbHOI0 MOPAIBHOIO IIJCTAaBOIO, Ha SIKY
cnupaeTbest Oyab-sKa MEJUYHA M IOpUIMYHA HAayKa 1 IPaBOBa NPAKTHKA, €
BHU3HAHHS JKHUTTS 1 300POB’S JIOAWHU HAWBHIIOIO COILIaIbHOIO IIHHICTIO.
Taki 0OCTaBMHU 3yMOBIIIOIOTH MOTPEOY 3aKOHOIABYOTO BCTAHOBJICHHS
couianbHUX OOMEXkeHb sl ocib, sKi MaroTh NCHXiyHI posiaau. Ilpore
PO3MIp 1 XapakTep TakMx 0OMEKEHb Ma€ BIANOBIAATH XapaKTepy, CTYIEHIO
TSDKKOCTI NICUXIYHHUX PO3JAJiB, TUILY M CTYNEHIO CyCHIbHOT HeOe3MeYHOCTI
TICUXIYHO XBOPOi 0COOH.

Ha cporomni 3acTtocyBaHHS NPHUMYCOBHX 3aXOMAIB MEIMYHOTO
XapakTepy Iepeq0adeHo 3aKOHOJABCTBOM OUIBIIOCTI KpaiH CBIiTy, a
MIPUMYCOBE JIIKyBaHHS TICHXIYHO XBOPUX IependayeHo MDKHApOJHUMH
MIPaBOBUMH aKTaMHd. BojHOUac, NIPHHIMIHN 3aXUCTY NICUXIYHO XBOPHX 0OCi0,
mo 3arBepmkeHi [enepambHOro acambOimeero OOH  17.12.1991 p.,
nependavaroTh, M0 BiJHOCHO 0Ci0, sSIKi BUNHHIM 3200pOHEHI KPUMIiHAIBHUM
3aKOHOM [ISTHHsI, 1 3aTpUMaHi B XOAi CYAOBOrO po3risigy abo
po3ciigyBaHHs, SKIIO TepeadadaeTbcs ab0 BCTAHOBICHO, IO BOHHU
CTpaXNAlOTh Ha NCHUXIYHI 3aXBOPIOBAHHS, 3araylbHi NMPUHIWIHN 3aXUCTYy
MISATal0Th 3aCTOCYBAaHHIO B TIOBHOMY OOCS31 3 TaKUMH MiHIMaJIbHUMH,
HEOOXIMHMMH B JaHMX OOCTaBHHAX 3MIHAMH 1 BHKIIOUYCHHSMHM, SKi HeE
OyIyTh 3aBAaBaTH LIKOAM iX mpaBaM. [10105keHHSI BHYTPIIIHBOIEPIKaBHOTO
3aKOHOJIABCTBA MOXKYTh YIIOBHOB&)XYBaTH CyJ abo0 IHIIWA KOMIIETEHTHUH
OpraH Ha OCHOBI HE3aJI©KHOTO MEIMYHOIO BHCHOBKY BHHOCHUTH PILlICHHS
PO MOMIIIEHHS TaKUX 0Ci0 B MCHUXiaTpHYHI 3aKIaan I 1307111 3 METOI0
HaJaHHs MICUXiaTpUIHOI JormomMoru [2].

3akpimieHi B 3akoHax YKpaiHM mpaBa H 0O0OB’S3KH, J/0JIaTKOBI
BUMOTHU JI0 JiSUTBHOCTI OpraHiB JOCYIOBOTO PpO3CIiIyBaHHS i cymy i3
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3MIMCHEHHS ~ KPUMIHAJbHOTO  TNPOB/DKEHHS  IIOJO0  3aCTOCYBaHHS
NPUMYCOBUX 3aXOJiB MEAMYHOTO XapakTepy, CyBOpe JOTPUMAaHHSI
MpoLeCyaJIbHOT TPOLENYpPH 3aCTOCYBaHHS TaKMX 3aXOIB 1 MPOBaKEHHS
yCiX MpouecyanbHUX il Ta IPUUHATTS NPOLECyaJbHUX PillleHb, HAJIS)KHA
MATOTOBKA KaApiB OpraHiB IOCYJOBOTO pO3CIiTyBaHHSA 1 CYIJiB,
iABHUINEHHS {XHBOI 3arajibHOI MPaBOBOI KyJIbTYpH € BXKJIMBUMH 3ac00aMu
3a0e3neueHHs MMpaB Ta iHTepeciB ocib 3 meuxivHuMHu posianamiu. [Torpeba
3a0e3nedeHHss IpaB ocCi0, OO0 BHUABIAIOTH O3HAKM MCHXIYHAX DPO3IALIiB,
3YMOBIIIOE  TMPOIECYyallbHI  OCOONMBOCTI  3IHCHEHHS KPUMIHAIBHOTO
MIPOBA/PKEHHSI IOJI0 3aCTOCYBAaHHS NPUMYCOBHX 3aXOJIiB MEIUYHOTO
xapaktepy. Humu € Taki: 0O0OB’SI3KOBE IPOBENECHHS JOCYIOBOTO
po3ciigyBaHHS i OKpemi IpaBmia IIONO MOPSIKY HOro 3miMCHEHHs Ta
YYacHHUKIB TaKOTO pO3CIiAyBaHHsS, OOOB’S3KOBE BCTAaHOBJICHHS OKPEMHUX
00CTaBWH, W0 TOB’s3aHI i3 BYMHEHHSM CYCHUIBHO HeOE3NeYHHWX i Ta
MIPUYETHICTIO O X BUMHEHHS KOHKPETHOI OCOOM, B SIKOT BHSBJICHI O3HAKH
HasiBHOTO Ha Yac JOCYIOBOTO PO3CIiAYBaHHS UM B MHUHYJIOMY HNCHXIYHOTO
posnany; OOOB’S3KOBE 3aJydeHHS €KCIepTa Ui IPOBEACHHS CYyJIOBO-
MCUXIATPUYHOT ~EKCICPTU3U; MOXJIMBICTh OO0 €IHAHHS 1 BHIUICHHS
MarepialiB  KpUMIHAJIBHMX  TPOBKEHb Ml  4ac  JOCYAOBOTO
PO3CIiyBaHHs, IO 3/AIHCHIOETBCS B OCOOJMBOMY MOPSJAKY; OCOOIMBHIA
TOPSIIOK  3aKIHYEHHA JOCYZOBOTO PO3CIiTyBaHHS; OCOONMBHII MOPSIOK
CyZOBOTO PO3MIy Ta OKpeMi BUMOTH IO YXBaJH CYAy; BCTaHOBJICHHST
CYZOBOTO TOPSAAKY MPOIOBXKEHHS, 3MiHM a00 NMPUMHMHEHHS 3aCTOCYBAHHS
MIPUMYCOBUX 3aXOZiB MEIMYHOTO XapakKTepy; MOKIMBICTH BiJXHOBICHHST
KPUMIHAJIbHOTO  IPOBA/PKEHHS  IICNII  HPUIMHEHHS  3aCTOCYBaHHS
MPUMYCOBHUX 3aX0[IB MEIMUHOTO XapaKTepy.

Crarrero 505 KITK Ykpaiuu Bu3Ha4eHO OOCTaBHHU, IO MiASITAIOTh
BCTaHOBJICHHIO IMIiJ| 4Yac JIOCYAOBOIO PO3CIiAYBaHHS y KPHMiHaJbHOMY
MIPOBA/PKCHHI IIOAO0 3aCTOCYBaHHS IPUMYCOBHX 3aXOiB MEIUYHOTO
xapakTepy. B KpuMiHambHOMY TIpOBajKEHHI OOCTaBHHH, SKi JarOTh
MiACTaBU CyAy BBaXKaTW, IO o0co0a T dYac BYWHEHHA CYCIIIBHO
HeOe3MmeYHoTo NisHHA Oylia B HEOCYAHOMY CTaHi a00 BUMHUIIA KPUMiHAIBEHE
NPaBOIIOPYILEHHSI B OCY/IHOMY CTaHi, ajie Micyisi 10ro BYMHEHHs 3aXBOpijia
Ha TCUXIYHY XBOPOOY, siKa M030aBiisie 11 MOKIMBOCTI YCBIIOMIIIOBATH CBOT
nii (0e3nisuibHICTh) a00 KepyBaTH HHMH, BCTAHOBIIOIOTHCS B pe3yJbTaTi
000B’SI3KOBOTO MPOBEJICHHSI INCUXIiaTpU4HOi excrepTusn. OOOB’sS3KOBICTh
JIOCYZIOBOTO PO3CIIilyBaHHs TICHO IIOB’S3aHa 3 OKPEMHMH BHMOTaMH 10
TIOPSIIKY HOTO MPOBEJEHHS, BU3HAUYCHOTO KOJa 000B’3KOBUX YYaCHHKIB Ta
ixaix mpaB. OOcar mporecyalbHHX TIIpaB OCOOH, CTOCOBHO SIKOi
nepen0ayacTbesl  3aCTOCYBAaHHS — NPUMYCOBHUX — 3aXOMiB  MEIUYHOTO
XapakTepy, BU3HAYAETHCS XapaKTepOM pO3iay ii MCUXIYHOI JisSUIBHOCTI Y1
TICUXIYHOTO 3aXBOPIOBAHHS, IO BIUIMBA€ HA 3JATHICTH pealizaiii 0co0or0
CBOiX TmpaB. BcraHOBIeHa KPUMIHAIBHUM IPOLECYaJbHUM 3aKOHOM
MporiecyanbHa Ji€3aTHICTh Ta BUKOPUCTAHHS MPOLIECyaIbHUX TIPaB 0co0H,
CTOCOBHO SIKOi BHPILIYETHCS TUTAHHS LIOAO 3aCTOCYBAHHS IPHUMYCOBHX
3aX0/iB MEIUYHOTO XapakTepy, 3IIHCHIOEThCS uepe3 ii 3aKOHHOTO
NIPe/ICTaBHUKA, 3aXUCHUKA.
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o oco0u, CTOCOBHO SIKOi HependavyaeTbesi 3acTOCYyBaHHS
MIPUMYCOBHUX 3aXOJiB MEAWYHOTO XapakTepy abo BUPINIyBajOCsS MUTaHHSI
Ipo iX 3aCTOCYBaHHs, HE MOXYTh OYTH 3aCTOCOBaHUMH 3aro0iKHI 3aX0/H,
nepenbaueni cr. 176 KIIK VYkpainu, 30kpema, ocoOucTe 3000B’sI3aHHS,
ocobmcTa TOpyKa, 3acTaBa, JOMAIHINA apemT, TPUMAaHHS IIiJ BapToio, a
TaKOXX 3aTPUMaHHA SK TUMYACOBHH 3amoODKHHUH 3axim. Jlo HMX MOKHa
3aCTOCOBYBAaTH JHIIE Ti 3amoODKHI 3aX0AW, MeTa W TMIiACTaBH SKHX
3YMOBJICHI XapaKTEepOM Ta OCOOJIHMBOCTSMH IICHXIYHOTO CTaHy ocobu —
NepelaHHs Ha MIKJIyBaHHS OIiKyHaM, TIOBHOJIITHIM OJNM3BbKUM pOIMYaM YU
yjeHaM ciM’i 3 000B’SI3KOBUM JIIKAPCHKUM HArisioM abo MOMIIIEHHS JI0
NICUXIaTPUYHOTO 3aKJiaJly B YMOBaX, IO BHKIIOYAIOTH iX HEOE3MeuHy 3
OTJISITy HAa HASBHUI NMCUXIYHUN CTaH, MOBEHIHKY. Taki 3amoOiKHI 3aX0au
3aCTOCOBYIOTBCS JIMIIE CYAOM i 3 MOMEHTY BCTaHOBJICHHS B ocobm (axty
pO3NIay TICHXIYHOI MisTIBHOCTI, SKIIO TepeOyBaHHA Takoi ocobu 06e3
BINIOBITHOTO HATIAY CTOPOHHIX OCi0 MOXKe 3alIKOIWTH iHTepecam
KPUMIHAJBHOTO MPOBAKCHHS UM 3aBIATH IIKOIU caMiif 0cobi abo iHImIHM.
Meroro Takux 3amoODKHUX 3aXO[iB € Hacamiepel 3a0e3nedeHHs
JOTPUMaHHS TIpaB o0COOW, TIONEPEPKEHHS MOMIIMBOCTI IOBTOPHOTO
BYMHEHHSI CYCITUIBHO HEOe3MeUHHX JIiil.

OerMI/Iﬁ 3pi3 l'[pO6J'IeMI/I CTaHOBJIATH MUTAHHS 3a0€3MCYCHHS npas
0ci0, sKi MarOTh ICHXIYHI PO3/IA/M 1 BIIHOCATBCS 10 KaTeropii CBiiKiB,
NOTEPIUIMX, I03UBaYiB, BiAmOBifa4iB. Tyr 3aKOHOZABCTBO 1 Bimomdi
HOPMAaTHBHI JOKYMEHTH, SKHMH BpPEryJIbOBaHI IMTaHHS 3aXUCTy IIpaB
0oco0W 3 BaJjaMH TICHXIYHOTO 3/I0POB’sI, Ma€ TEBHI HEY3rOIKEHOCTI abo He
JIOCTaTHIO YiTKICTh (JOPMYJIFOBaHHS HOPMAaTHUBHUX IOJIOKEHb. BBaxato, 110
JIAaHUH acTeKT MpoOyieMu MOTPeOye OKPEMOTO PO3TIISTY.
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BHECCHHS 10 O(QiliHHMX JOKYMCHTIB 3aBiOMO HEMPAaBIUBUX BiIOMOCTEH,
iHIIe minpoOieHHs odiniiHNX KoKyMeHTIB [1]. OcobamuBoCTI crenialbHOTO
cy0’exTa i cy0’€KTUBHOI CTOPOHM JIO3BOJISIIOTH BiJTHECTH TaKe KPUMiHAIbHE
NPaBOIOPYIIEHHS A0 YWClla II0CaJ0BUX  3JI0YMHIB  KOPYMLiHHOT
CIPAMOBAHOCTi, OOpoTHOa 3 SAKMMH Ha [aHWUA dYac Mae ocoOIHBY
aKTYaJbHICTh 1 3HAUNUMICTh. [linBHIIEHN iHTEpeC N0 MOCIiHKEHHS MUTAaHb
ciy)x00BoTrO MiAPOOICHHS OOYMOBIIEHE: IO-TIEpIIe, BUCOKHM CTYICHEM
Horo cycminpHOI HEOE3MeKH; TO-APYyre, BiACYTHICTIO OMHAKOBOCTI B
3aCTOCYBaHHI HOPMH KPHMIHQJBHOTO 3aKOHY; IO-TpeTe, IpobieMaMu
pO3CITiIyBaHHS Ta IOBEJCHHS BUHH 0Ci0 32 BUNHEHHS TAKOTO JiSTHHS.

OmHUM 13 TpOOJEMHHX AacCIEKTiB JOBCACHHSA BHHHU OCI0 — €
BCTaHOBJICHHSI MOTHBY BYHMHEHHS CIyxOoBoro migpoOienns. Came
BCTaHOBJICHHS MOTHBY CIY>XKOOBOTO TMiApOOIEHHS JONOMOXE CIIiTIOMY
CKJIaCTH YSBJICHHS NpPO BHYTPIIIHE MEPEKOHAHHS CIIy’k00Boi ocobu mo
BUYMHCHHS TiApoOieHHs. B 0cHOBI OyIb-sIK01 31I0YMHHOT TOBEIIHKH 3aBXKIN
JISKUTH NEBHUHN (aKTOp, SIKUH CIIOHYKYE, ii MOTHB, BUSBJICHHS i BUBYCHHS
SIKOTO CITY)KHUTh YCIIITHOMY TTOTIEPEHKEHHIO TisHb [2, ¢. 13-47].

3BHYaliHO, IO MOTHBHU CIyOOBOro MiZPOOJEHHS NOCHTH BaXXKO
BCTaHOBUTH 1 JIOBECTH, OCKUIBKM BOHU MOXYTh OyTH HaWpi3HOMaHITHilIi.
[pore, y GinblIocTi BUNAAKiB — 1ie KOPUCIUBUI MOTHB, IO MiATBEPIKEHO
94,5 % omuTaHMX MpariBHUKIB nouinii. Sk npukmax, B TpaBHi 2017 poky,
OipII TOYHOI AATH B XOAI JOCYZOBOTO PO3CIiTyBaHHS HE BCTAHOBJICHO,
3aCTYMHUK IHUPEKTOpa JAEMapTaMEHTY COLIaJbHOTO 3aXHCTy HAaCEICHHS
oOnmepkaaAMiHICTpamii  —  HAYaJlbHUK  YOPaBIiHHS  (iHAHCOBOTO
3a0e3neueH sl Ta BUKOHaHHA couianbHux nporpam (Ocoba Nel, BimHOCHO
SIKOi 3JIIACHIOETBCSI CYHOBUI PO3IIIA B OKpeMoOMy HpOBan[)KeHHi) JIFOYU
YMHCHO, lepecIilyl0u KOPHCIMBHIA yMHICeJI, BTLIIOI0UH CBill 3M0UNHHUNA
HaMip, Jil0YM 3TiJHO  3a3JQJIETifh PO3POOJCHOrO IUIAHY, 3 METOH
YHUKHEHHSI TIpOLeypH TpUAOaHHS TOBapiB, pobiT 1 mocimyr y cucremi
SJIEKTPOHHHX 3aKyIiBeNb «ProZorro», mepedyBarod Ha CBOEMY poOodOMYy
Micii B ciy)0oBoMy KkabiHeTi JlemapTaMeHTy COLIaIbHOTO 3aXUCTY
HaceleHHS JIHIMpOIEeTPOBChKOi 007acHOi IepkaBHOI aJMiHICTpaIii 3a
aapecoro: M. Jluimpo, Byn. HaOepexna Ilepemoru, 21, KOpPHCTYHOUYHCH
HCBCTAHOBJICHOIO B XOJi JI0CY/I0BOTO PO3CIIZYBaHHS KOMII IOTCPHOIO
TEXHIKOI0, CKJIaB CIIy)KOOBY samucky «llozo ykmananus JIOTOBOPIB Ha
BUTOTOBJICHHS TMPOCKTHO- KOIITOPHCHOI JIOKyMEHTAIlii Td BUKOHAHHS POOIT
B K3 «ID’sruxarcekuii repiatpuunuii maxcionar» JIHIIponeTpoBchKoi
00macHOi paim», 10 sKOi BHIC 3aBiIOMO HENpABJMBI BIIOMOCTI 11010
BapTOCTI poOiT Ta CTPOKIB 1X MPOBEAEHHS, Ta Ky caM IiJINKHCaB i Ha/laB Ha
3aTBEp/DKEHHS]  3aCTYIHHMKY TojoBM  JIHINpONETpoBChKOi  oOsacHOI
nepxkaBroi anminictpanii OCOBA 4 [3].

[HmmMH  MOTMBaMHM BYMHEHHS CIIyKOOBOTO  MiIpOOJICHHS  €:
YYMHEHHS CIIY>KOOBOTO MiApOOIEHHS 3 METOI0 NMPHUXOBATH IHIIMK 3JI0YHUH
a0o moJermieHdst Woro BunHeHHs (2,3 %); 3axucT cebe abo iHmUX 0cid /
cBoro MaifHa abo waitHa iHmmMX oci6 (2,1 %); 7TeTKOBaXkHICTh Ta
6e3BianoBinansHicTs (1,1 %).
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3BHYal{HO, 1110 MOTHBH CIIY>KOOBOT'O IMiAAPOOJICHHS HE BIUIMBAIOTH HA
KBaNiQikamito 3JI0YNHY, KOPHCTYIOUYNUCh YHM OpTaHH JOCYIOBOTO
PpO3cItigyBaHHs HiBeNOOTH M. [IpoTe, BCTaHOBIEHHSI MOTUBY BUMHEHHS €
000B’SI3KOM Cy[qy B NOJAIBIIOMY. TOMy 3 METOIO BPETyIIOBAHHS IHOTO
MIUTAaHHS BBA)KAEMO 3a HEOOXIiJHE, L0 OpraH JOCYIOBOTO PO3CIiTyBaHHSI
MTOBMHEH BCTAHOBIIOBATH MOTHB BUMHEHHS CIIy’)KOOBOTO minmpobnenns. Ha
e 3Beprac yBary i BepxoBuuil cyn Ykpainu y cBoemy pimeHHs. Tak,
aNeIMIMHAN Cyll, yXBAJIOIOYH BUPOK, IIMIIIOB TPABIIIBHOTO BHCHOBKY
mono BunHeHH OCOBA 1 3mounny, nepenbauenoro 4. 1 cr. 366 KK,
IOUITXOM BHECEHHS HEJOCTOBIPDHHX BIOMOCTEH Ta BHIadi 3aBioMO
HenpaBauBoro oQiUiifHOro JOKyMEHTa — 3asBH PO  3IiHCHEHHS
HOPMAaTHBHOI OLIHKH 3E€MENbHOI MUISHKH, NMPOTe He BCTAHOBHUB Ta He
HaJaaB ouliHky MeTi Ta MoTuBaM BHeceHH OCOBA _1 HepocToBipHHX
BioMocTeii, siki Oyu cripsMOBaHi Ha 3MEHIIICHHS PO3Mipy OPEHIHOI TTaTH
3a 3emio [4]. ToOro, BepxoBHuII cyn y CBOEMy DillleHHI CKa3aB Ha
000B’A3KOBY HEOOXiIHICTh BCTAHOBJICHHS MOTHBY BYHMHEHHS CIyXOOBOTO
iIpOoOIeHHS.

OTxe, CHif BIAMITUTH, OO0 TPO METY CIyXOOBOTO MiApOOICHHS
JOCUTh 4YacTO CBIMYMTH 1 3JIOYMHHUI pe3ynapTaT. Tomy, pazoMm i3
pO3CIiAyBaHHAM CIY>KOOBOTO MiApOOTEHHS TOTpeOdye BCTAHOBJICHHS
oOCTaBUHHM, SIKI BKazyBaM O Ha O3HAKM BYMHEHHS a00 NPHXOBYBaHHS
IHIIMX KPUMIHAIBHUX TPaBONOPYIIEHb: PO3KpaJaHHS, HENpaBOMipHA
Buroa ta inmn. Came TOMy, BCTAHOBJICHHSI METH CITY>KOOBOTO IMiAPOOICHHS
Mae OyTH OOOB’SI3KOBOIO YMOBOIO SIKICHOTO PO3CIiAyBaHHsS CIyKOOBOTO
i1poOIeHHs, 110 Ha/laCTh 3MOTY BUSIBUTH O3HAKH BUMHEHHS OLIBIT TSHKKHX
3JI0YMHIB Ta BCTAHOBJICHHS 1HIINX OCIO.
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Kop3yn Anopin Cepziiiosuu,

TOJIOBHUH ONEpYNIOBHOBaKE€HUH JlenapTaMeHTy
KapHOTo po3inyky HamioHanbHOT mosminii
VYkpainu

YYACTDb OHNEPATUBHHUX IIJIPO3ILJIIB Y JOCYAOBOMY
PO3CJIAYBAHHI MACOBHUX 3ABOPYIIEHb

CporomHi IMOJITHYHA, COIllajJilbHA Ta €KOHOMIYHAa OOCTaHOBKa B
Ykpainu Ta il CTAHOBHINE Y I00ANbHIH MOMITHIN 3YMOBIOIOTE BUCOKHiIi
pH3MK IHCIIpalii MacOBMX 3aBOPYIICHb DIi3HMMHM BHYTPIIUIHIMH Ta
soBHilHIMKE cuiamu. Tomy, abu 3amo0irTv HEBUIPaBIAHMM JKEPTBAM i
30MTKaM, TIPAaBOOXOPOHHI OpraHu MaloTh OyTH TOTOBUMH JIO 3al00iraHHs
MacoBMM 3aBOPYLICHHSM, BYaCHOTO BHSBJIEHHS NIJITOTOBKH 10 HHUX,
MIPUTIMHEHHS Ta €()eKTUBHOTO PO3CIiIyBaHHS JaHOTO BUAY 3JI0UYHHIB.

Baromy ponb y po3ymHi#, pallioHadbHIA TPOTHIII MacOBUM
3aBOPYMICHHSAM BIiirpalOTh OMNEPATHBHI MiIPO3MITH TPABOOXOPOHHHUX
opraiB. 3aBASKHM NPUTaMaHHOMY IM HEIJIACHOMY I1HCTPYMEHTapilo Ta
PO3BiAyBAJILHOMY  MOTEHIialy BOHHM MAalOTh 3MOTY 3  BHCOKOIO
PE3YJIBTaTUBHICTIO BeCTH OOpOTHOY 3 JaHMMHU NPOSBAMH KPUMIHAIBHOT
aktuBHOCTI [1]. Jnst mpakTu4Hoi peasnizanii MOKJIMBOCTEH ONEpaTHBHUX
MiIPO3AUTIB 3 MPOTHAIT MacoBMM 3aBOPYLICHHSIM HEOOXiIHE BilIOBiTHE
HayKOBE niz[rpyHTﬂ SIKOTO ChOTOAHI Opakye. OmHOIO 3 (fpsz[aMeHTanLHHx
OCHOB TaKOTO MiAIPYHTs Ma€ CTATH PO3POOKA OCHOB YYacTi ONEPaTHBHHX
MAPO3ALIIB y MIPOTUAIT MAaCOBHM 3aBOPYLICHHSIM.

[MuTaHHA KPUMIHANBHOTO IPOIECYaIFHOTO PETYIIOBAHHS YyYacTi
OIepaTHBHUX IiPO3JIIIB Y IOCYIOBOMY PO3CIiyBaHHI BKe HEOJHOPA30BO
JOCITKYBATUCS BITYU3HIHUMH y4eHUMH [2—6 Ta iH.]

Crartst 41 KIIK VYkpainu nepembauae, 110 ONEpaTHUBHI MiAPO3IUIN
opraniB HauioHansHoi mommiwii 31iiCHIOI0TE citiidi (po3IIyKoBi) i Ta HerJiacHi
cigdi (posurykosi) jii B KpPHMIHAILHOMY INPOBA/UKCHHI 32 IIHCBMOBHM
JIOpYHEHHsIM  CIT40ro, npokypopa (4. 1). Ilix 4ac BHKOHAHHS JOpYYCHb
CHITYOro, MPOKYpOpa CIIBPOOITHUK OIEPATHBHOTO MiAPO3/IIY KOPUCTYETECS
TIOBHOBOKEHHAMHU ciiggoro. CriBpOOITHUKM ONEpaTHBHHUX MiAPO3IiIB He
MaloTh IpaBa 3/1iHCHIOBATH TIPOoLeCyalibHI /il Y KpUMiHAJILHOMY IPOBaKCHHI
3a BJIACHOIO IHIIIATUBOIO 200 3BEPTATHCS 3 KIONOTAHHIMH JI0 CIIAYOr0 CY/mi
g mpokypopa (4.2). JlopydeHHs Ciuoro, MpoKypopa IIOJI0 MPOBEICHHS
crmiuux (PO3IIYKOBUX) il Ta HErJIaCHUX CliuuX (PO3LIYKOBUX) [iH €
000B’I3KOBUMH ISl BUKOHAHHS OTIEPATHBHAM ITiAPO3.IiIoM (. 3).

[NpaxrryHa peasnizariist 3a3Ha4€HUX HOPM Halyla cHelU(IYHUX PHC, K
3arajioM, TaK i B 4aCTHHI JIOCY/IOBOTO PO3CIIiyBaHHS MAaCOBUX 3aBOPYILCHb.

Tak, ocoONMBICTH 3aJydeHHS ONEPATHUBHUX MiJPO3JIUIB IO
PO3CIiyBaHHS MAacOBHX 3aBOPYIIEHb IOJISITa€ B TOMY, IO JIOCYJOBE
po3CiiyBaHHS PO3MOYMHAIOTH TOJMi, KOJW MAacOBi 3aBOPYIICHHS BXKE
3aBepIueHi. BiamoBigHO, onepaTHBHUKHA OAEP)KYIOTh JTOPYYEHHS CIIiA40ro,
MIPOKypopa Ha TPOBEACHHSA CIiTUuX (PO3IIYKOBHX) Iiif, mepembadeHHX
1. 20 KIIK Vkpaian. HermacHi cmimui (po3mrykoBi) mii, sIK MpaBHIIO HE
poBOIAThCS. HaTOMICTh OmepaTHBHI IMipO3IiH (32 BIACHOIO iHINIATHBOIO
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a00 3a HErJIaCHOO JIOMOBJICHICTIO 31 CJIITYMM) NPOBOASTH HETJIACHI 3aX0H
3 BCTAHOBJICHHS OpraHi3aTOpiB Ta aKTUBHHMX YYaCHHUKIB MAacOBHX
3aopylIeHb. IIpu 1bOMy BHKOPHCTOBYKOTHCS MOMKIMBOCTI arcHTYpH,
AHANITUYHI 1HCTPYMEHTH, NPOBOJATHCS PO3BINYBalbHI ONWTYBAaHHA Ta
OTIepaTHBHI YCTaHOBKH.

ToMy MH pO3TIIIAEMO yYaCTh ONEPATHBHHUX IIIPO3IUTB Y
JOCYZOBOMY PO3CIiAyBaHHI MacOBHX 3aBOPYIICHb 3 OIVIAY Ha CydacHY
MPaKTUKY (K JEeTalbHy, TaK i HeJerajbHy) Ta y IUIOLIMHI IMEPCIEKTHB
3aKOHOJIABUOT'O 3aKPIIUICHHS IHCTUTYTY OIEPAaTHBHOTO CYIPOBOKCHHS
KPUMiHaJILHOTO IIPOBA/IKEHHSI.

3 nmux nosumii (opmMaMu ydacTi OINEpaTMBHUX MiJIPO3ALTIB Y
JIOCYJ0BOMY PO3CIIi/lyBaHHI MACOBHUX 3aBOPYLICH €:

HATPABJICHH, 3100yTOi B MPOLECi OMepaTHBHOro (iHiliaTHBHOTO)
noIyKy, iHhOpMarii npo MAroTOBKY MAacOBHX 3aBOPYLICHb IO OpraHy
JOCYZOBOTO PO3CIITyBaHHA Ul MOYAaTKy KPHUMIHAJIBHOTO IIPOBAKEHHS
(maHa opma moTpedye YITKOTO 3aKOHOIABYOTO YPETYIIOBaHH!A);

HarpaBJeHHsl, 3000yToi B Ipolieci onepaTuBHOI po3poOKH, iHpopMarlii
PO MiITOTOBKY MAacOBHX 3aBOPYLICHb JJO OPraHy J0CYZOBOTO PO3CIiTyBaHHS
JUISL IOYaTKy KPUMIHAIBHOTO MPOBAPKEHHS Ta BUKOPUCTAHHS IOKYMEHTIB, 11O
MICTATH 10 1H(GOPMAIIiO SK JI0Ka3iB y KpUMIHAILHOMY Tiporieci (1ana dopma
NOTpeOye yAOCKOHAICHHSI 3aKOHOAABYOTO YPETyTIOBaHHS);

BUKOHAHHS OINEPATUBHUMH MIiAPO3AITAMHU CIHIUUX (PO3IIYKOBUX)
i, 30KpeMa HeTJIaCHHX, Y MPOBaKCHHIX MIOJ0 MAaCOBUX 3aBOPYILICHb 3a
JOPYUYECHHSAMH CIIIAI0TO, IPOKYpPOPa;

NPOBEJICHHSI  ONEPaTHBHUMM  MiJPO3JIiIaMH  KOMIUIEKCY — 3aXOJIiB
OIIEPaTHBHOTO CYIPOBO/PKEHHSI KPUMIHAIBHOTO MPOBAIKEHHS, 3apPaXOBYHOUH
NPOBEJICHHSI  ONEPAaTHBHUX  YCTAaHOBOK,  PO3BIAYBAILHUX  OIUTYBaHb,
OIIePATHBHIX OIVISIJIB, BHTPIIIHbOKAMEPHOI  PO3POOKH,  3aCTOCYBaHHS
aHaJIITHYHAX HCTPYMEHTIB TOLIO (MOKIIMBICTH IPOBEICHHS TAKOTO KOMILIEKCY
3aXO0J(iB Ma€ OyTH BCTAHOBJICHA KPHMiHAJILHIM-TIPOLICCYaIbHIM 3aKOHOM);

TIPOBEICHHS ONEPAaTHBHUMH IiIPO3/iJIaMH KOMIIIEKCY ONEpaTHBHO-
PO3ILIYKOBUX 3aXO[iB 13 BCTAHOBJIICHHS MICIIS 3HAXOJPKEHHS ITiJJO3PIOBAHUX
Ta OOBMHYBaYeHHX Yy Oprasizamii Ta akKTHBHIH yd4acTi y MAacoBHUX
3aBopylieHHsX (y pa3l 3yNHWHEHHS KPUMIHAJbHOTO TIPOBAKCHHS Ta
OTOJIONICHHS iX PO3IIYKY).

3 TOYKH 30py e(beKTHBHOCTi KpUMiHaJIbHOT IpOLeCyaTbHOT MPOTHALT
MACOBHM 3aBOPYLICHHSIM 33 Y4acTi ONEPaTHBHUX IiAPO3ALIIB, B Cy4aCHHMX
NIPAaBOBUX pEAisfX, ONTHUMAIbLHUM BaplaHTOM I0YaTKy  10CY/0BOTO
posciizyBaHHs € BHeceHHs 10 €PJIP BizomocTelt po mifroToBKy MacoBHX
3aBOPYIICHb, sKi OyIM OJep)KaHi ONCPATUBHUM IiAPO3IIIOM B NPOLEC
OIepaTHBHOTO (IHILIATHBHOIO) NONIYKY Ta HANPAaBJICHI 10 BiAIOBIXHOIO
OpraHy J0CYIOBOTO PO3CIiTyBaHHS.

Y Takomy Bumaaky MoxkauBe mnposeneHHs HCPJI, dyepe3 ski
3a0e3meuyeThes:

KOHTPOJIb 32 OPTaHi3alli€l0 MACOBUX 3aBOPYIICHB;

oJlep)KaHHA  HErJJacHUM  IUIIXOM  JIOKa3iB, y  HOPSAKY,
nependaueHomy KITK Ykpainu
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3aTpUMaHHs X OpraHi3aTopiB B MOMEHT HE3aBEpILICHOIO 3aMaxy 3
MOJAJbIION  BIAKPUTOIO (hikcaliero J10Ka30Boi iH(poOpMaLil HIIIXOM
MIPOBEJCHHS HEOOXITHUX MPOLECyaNbHUX JIiH.

BapiaHT mouarky J0CyZOBOTO PO3CIIiIyBaHHS IIIIXOM BHECEHHS JIO
€PJIP BimoMocTeii TIpo MiATOTOBKY MAacOBHX 3aBOPYIICHb, SKi Oynm onepskaHi
OTIEPaTUBHUM IIiIPO3/ILJIOM B TIPOIIECi OTIEPATUBHOI PO3POOKH (TIPOBAIKECHHS B
OPC) Ta HampaBieHi 0 BiINOBITHOTO OpraHy JOCYIOBOTO PO3CIIiITyBaHHS
TaKOX TPUHAHATHWN. AJe TpW IhOMY, NOKasH, 3400yTi B mpormeci OPJI, B
MO/IANIBLIIOMY € CYMHIBHHMH TiCTaBaMM JUISl NPUHHATTS NPOLECYaIbHHUX
pillieHb, y TOMY YMCII Ul 3aTpUMaHHs oci® (Uil rapaHTii 3HOBY MOTPiOHO
npoBoUTH Bike poBesieHHi OP3, are tenep Bixe sik HCPJI).

Bapiant BHecenns no €PJIP BimomocTei mpo opraHizailito MaCOBHX
3aBOPYIIEHb BXKE IICIS 3aTPUMAHHS ONEPAaTHBHUMHU IIPAlliBHUKAMH B
mopsiaky cr. 208 KIIK VYkpaiam, ocib, ski OepyTe ydacTb y Takid
oprasizamii 10 (paKTHIHOTO MMOYATKy MOTPOMIB i MIiAMANIB € PU3UKOBAHUM,
OCKUTBKH CYIOBOIO TPAKTHKOI HE BHPOOJIICHO UITKHX KpPHUTEpIiB
pPO3MeXyBaHHS MIATOTOBKM MAacOBHX 3aBOpYLIEHb Ta 3aMmaxy Ha ix
BYMHEHHS, a TaKO)X HE BH3HAYEHO 4YM OXOIUTIOE 00 ’€KTHBHA CTOpOHA
oprasizarlii MACOBUX 3aBOPYILEHb TOTYBaHHS JI0 HUX.

BapianTt moyatky J0CyJOBOTO po3CiiayBaHHsS BHeceHHsM n0 €PJIP
BiOMOCTEH Mpo (aKT MOYaTKy MAacOBHX 3aBOPYIIEHb a00 Tpo (akT ix
BUMHEHHS (K 3aKiHYEHOTO 3JI0YMHY) € HalMEHII e(EeKTHBHHM 3 TOYKH
30py BHUKOPHCTaHHA y KPUMIHAJBbHIA MpOIECyalbHIH MPOTHIII JaHOMY
BHAY 3JO0YHHIB CHJI Ta 3aco0iB ONEpaTUBHHUX IIAPO3ILUTIB. Y MBOMY
BUIAJKY IX MOMJIMBOCTI BUKOPHCTOBYIOTBCSI HE JUIsl 3a1100IraHHsI MacOBUM
3aBOPYIIEHHSM a00 )X BYaCHOTO 1X MPUITUHEHHS, a JIMIIIE JIJIsl BCTAHOBJICHHS
OpraHi3aTopiB Ta aKTUBHUX yYaCHHKIB.
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Kopneece Kocmanmun Banepiiioguu,
TOJIOBHUH CIIEIialicT YTIpaBIiHHS IPaBOBOTO
3a0e3Me4eHHs [IEHTPAILHOTO anapary
HarmionansHoTO arenTcTBa YKpaiHu 3 MUTaHb
BUSIBJICHHSI, PO3LIYKY Ta YIPABIiHHS aKTHBAMH,
OJICpP)KAaHMMHU BiJI KOPYIIIHHUX Ta IHIIAX
37I04MHIB

AKTYAJIBHI ITPOBJIEMHA BU3HAYEHHS ITPAB
TA OBOB’A3KIB OCIB, 4KI HE € CTOPOHOIO TA IHIIUMH
YYACHHUKAMMU KPUMIHAJIBHOI'O TPOBAJIZKEHHSA

Yuaanm KpumiHanbHEM TporiecyadbHUM KOJAEKCOM YKpaiHu (masti—
KIIK Ykpainn) BU3Ha4Y€HO, 10 KPUMiHAIbHE MMPOBAPKCHHS 3IIHCHIOETHCS Ha
OCHOBI 3MarajpHOCTI, IO Tepeadadae CaMOCTiiiHE OOCTOIOBAHHS CTOPOHOIO
00BHHYBAuUECHHS 1 CTOPOHOIO 3aXHCTY iXHIX MPABOBUX MO3MLIIH, MpaB, cBOOO i
3aKOHHHX iHTepeciB 3acobamu, mependadeHnME M Komekcom. 3 ormsmy Ha
BKa3aHe, 3aKOHOJABIIEM YiTKO BH3HAYEHO MIJICTABM Ta MOPSNOK peastizarii
YJaCHUKaMH KPHMiHAJIBHOTO MPOLECY MPHHIMITY 3MarajabHocTi [ 1].

Bonmnouac, B KIIK VYkpaiHu Bu3HAuae€ThCs BHYEPIHUI TMEpesiK
CTOpPiH KPUMIiHAJIHHOTO MPOBA/DKCHHS Ta IHIINX YYaCHHUKIB KPUMIHAJIHHOTO
MIPOBAJPKEHHSI.

3okpema, myHKTOM 19 wactmHm mnepmoi crarti Tpersoi KIIK
VYkpainu nependadeHo, 0 CTOPOHH KPUMIHAJIBHOTO MPOBAPKCHHA — 3
00Ky OOBMHYBaueHHs: CJIJUuii, JIi3HaBa4, KEPIBHUK OpraHy JOCYIOBOTO
pO3CIigyBaHHS, KEpIBHHUK OpraHy [i3HaHHS, TIPOKYypOp, a TaKOX
MOTEPIIIMA, HOro MNpEeNCTaBHUK Ta 3aKOHHUI NPEJICTaBHUK Yy BHIIAJKaX,
ycraHoBiieHHX 1M Kopekcom; 3  0OKy 3axuCTy: MiJ03pIOBaHHH,
00BUHYBaueHHH (MiICYIHUN), 3aCyKCHUH, BUIIPAaBIaHK, 0c00a, CTOCOBHO
SIKOT Tepe0adaeThCsl 3aCTOCYBaHHS NMPHUMYCOBUX 3aXOJIB MEIWYHOTO YU
BHUXOBHOTO XapakTepy abo BHpILIyBajOCs MUTaHHS MPO 1X 3aCTOCYBaHHS,
iXHI 3aXMCHHUKH Ta 3aKOHHI TIpeICTaBHUKH [2].

B cBoro uepry y myHkTi 25 o3naueHoi dactuHM ctarti 3 KIIK
VYKpaiHu BKa3yeTbCs, [0 YYAaCHUKH KPHUMIHAJIBHOTO IIPOBA/PKCHHSI —
CTOPOHM KPUMIHAJIBHOTO MPOBAPKEHHS, TIOTEPIIUINI, HOT0 MPEACTABHUK Ta
3aKOHHUH NPEICTaBHUK, IMBUJIBHUI MO3MBa4, HOrO TIPEJICTaBHUK Ta
3aKOHHHMU TPEICTABHUK, NWBUILHUN BIAMOBiIa4 Ta MHOTO MpeICTaBHUK,
MIPE/CTaBHUK IOPUANYHOI OCOOH, IOJ0 SKOI 3MIHCHIOETHCS MPOBAKEHHS,
TpeTs ocoba, m0J0 MaifHa sKoi BHPINIyeThCS MUTAHHA MPO apemIT, iHma
oco0a, TpaBa 41 3aKOHHI IHTEpECH K0T 0OMEXYIOTHCS TiJI 4ac J0CYI0BOTO
po3ciigyBaHHSA, 0c00a, CTOCOBHO SIKOi PO3TIISAAETHCA MUTAHHS PO BUAATY
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B iHO3EMHY JepKaBy (EKCTpaaMIiio), 3asSBHHMK, y TOMY YHCIi BUKpHBad,
CBIIOK Ta HOTO aJBOKAT, MOHSATHH, 3aCTaBOJABEIb, IEpEKagad, eKCIepT,
creuiaicT, MpeJCcTaBHUK IePCOHAIy OpraHy mpooariii, cekperap CyI10BOTO
3acijaHHsA, CYZOBHUI PO3MOPSIHHK. [2]

Pazom i3 Tum, y KIIK Ykpainu nepenbadeni nojoxkeHHs 1 Ipo ocio,
SIKi He OKPECIIOIOTHCS Y BiAMIOBITHUX BU3HAUCHHSIX.

Tak, y wactuni mwoctiii crarti 100 KIIK Ykpainu 3a3HayeHo, 1o
pedoBi moka3u BapTicTio moHax 200 po3MipiB IPOKUTKOBOTO MIHIMYMY LIS
npane3aTHUX 0ci0, SKIIO 1€ MOXJIMBO 0€3 IIKOIW JUIl KPHUMiHAJIBHOTO
MIPOBAKCHHS, TEPEAAIOTHCS 32 MICEMOBOIO 3T0JI0I0 BIACHMKA, a B pasi ii
BIICYTHOCTI — 3a pIilIEHHIM CIig4oro cyanmi, cyay HarioHansHOMY
areHTCTBY YKpaiHM 3 NHTaHb BUABICHHS, pO3IIYKY Ta YIPaBIiHHI
aKTHBaMHM, OJCp)KaHMMH Bl KOPYIIIMHUX Ta IHIIMX 3JI0YMHIB (maymi —
APMA), nmnsa 3miificHeHHS 3axXOXiB 3 YOPAaBIiHHA HUMH 3 METOIO
3abe3neueHHss iX 30epekeHHs abo 30epekeHHs iXHbOI EKOHOMIYHOT
BapTOCTi, a PEYOBi MOKa3W, 3a3HaueHi B a03ali IepuioMy Ili€i YacTHWHH,
Takoi caMoi BapTOCTi — JyIsA 1X peaiizailii 3 ypaxyBaHHSIM OCOOJHBOCTEH,
BU3HAYEHUX 3aKOHOM [2].

Orxe, Buepiue, y cratti 100 KIIK Ykpainu APMA 3ranyetbes sik
ocoba, 3afisHa y KpHUMiHAIbHOMY mpoBamkeHHi. OkpiM Toro, APMA
3a3Hauvaethest y crati 170 KITK Ykpainu.

B Toii xe yac, 3BepHyBunchk 10 rasu 3 KIIK Ykpainu, sika Hagae
JieTalIbHI BU3HAYEHHSI YYACHUKIB KPUMIHAJIBHOTO NPOBAKEHHS, IX OCHOBHI
npaBa Ta 00OB’sI3KH, BOayaeThes, 10 APMA He OkpecioeTbes y AaHiii
raasi. Bkaszane, Mae HacaigkoMm HeoOXigHicte APMA, sk ocoOu siKa 3ajisHa
y  KpUMIHaIbHOMY  IPOBAJDKEHHI, Ta CTOPOHAM  KPUMIHAJIBHOTO
MIPOBA/DKEHHS Y B3aeMOBiTHOCHHAX APMA, y CBOifl AisTBHOCTI KEPYBATHUCH
3aca/laMy KPUMIHAIBHOTO MTPOBAKEHHSI.

Bonnouac, He Bci muTaHHSA, SKi MOXKYTh BHHHMKATH Ha MPaKTHII,
iJJIATal0Th BUPIMIEHHIO 32 TOTIOMOT'0I0 O3HAYEHUX 3acal.

Tak, 3aKOHOZABYOTO YTOUHEHHS MOTPEeOye pEryNIOBaHHS ITHTAHHS
ydacti APMA B cyloBHMX 3aCiIaHHSX IIOJI0 BHPIIIEHHS MHTAHHS PO
HaKJIaJICHHS apellTy Ha MaiHo Ta/abo repenady Takoro MaifHa B yNpaBIIiHHS
APMA, 1010 CKacyBaHHsS apeiiTy Ha MaWHO, INOJA0 3MIHH TOPSIIKY
30epiraHHs pedoBMX JOKa3iB. Takox Ciif 3a3Ha4MTH, IO XO4Ya yXBajia PO
3MiHy MOPSIKY 30€piraHHs PedoBOro J0Ka3y, MOPSIOK PO3MIISLY Ta MiJCTaBU
NPUHAHATTS Takoro pimreHHs netansHo He perylamenroBani KIIK Ykpainu,
CyAIl MpHU3HAYAIOTh CYIOBI 3aCilaHHS 3 IIHOTO TIPHBOJY TAKOXK KEPYIOUHChH
3aca/laMi KpUMiHAJIBHOTO TPOLIECYJIbHOTO 3aKOHOIaBCTBA.

Pernmamenrartist y KITIK Ykpainu o3Haue€HUX NMUTaHb JTO3BOJIUTH YiTKO
BCTaHOBUTH HeoOXimHicTh ydacti APMA B cynoBoMmy 3acifaHHi, IiJ 4ac
JIOCYZIOBOTO PO3CIIiJyBaHHSI KPUMIHAIBHOTO TMPOBADKEHHS, 3 KOHKPETHO
BU3HAYEHOI0 METOI0 Ta  MOXJIMBICTIO mpeicTaBHHUKamMu — APMA
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kopuctyBatuch Bu3HaueHMMH KIIK VYkpainum npaBamu Ta BHKOHYBaTU
MOKJIAJIEHH] 3aKOHOJaBCTBOM O0OB’I3KH.

Hapasi x nuranns Bukianky APMA B cynoBe 3acimaHHs, MOPSIOK
HaJlaHHS TIOSICHEHb mpercTaBHUKaMH APMA 3 murTanp ski mOTpeOyroTh
YTOYHEHHsI, Ta IHII BaXJMBI IPOIECyalbHI MHTAaHHA XOAY CYAOBOTO
3aciJaHHs 3AHIIAIOTHECS Ha PO3CY CYA.

Tak, BimmoBigHO a0 yactuHM Tpethoi ctarti 21 KIIK VYkpainu
KO’KEH Ma€ MPaBo Ha Y9acTh y PO3TILAAL B CyAi Oynb-sAKoi iHCTaHIIl CIipaBH,
110 CTOCYEThCS HOTO TIpaB Ta 000B’SI3KiB, Y NOPAIKY, nepeabdbauenomy KITK
VYxpaian. [2]

Otxe, MOXKJIMBICTh CyIy Ha BIACHUM PO3CYJ BHUPILIYBaTH HMHUTaHHS
HeoOXigHOCTi 3amyderHss APMA s ygacTti cyqoBoMy 3acifaHHi y crpasi
sIKa CTOCyeThcs 000B’s13KiB APMA B KpUMiHaIBHOMY NPOBAKEHHI, MOXKE
MaTH HACIiIKOM TOpYIIEHHS BHMOT dacTHHH Tperboi crarti 21 KIIK
VYkpaiHnuy, 1110, B CBOIO 4epry, CTBOPIOE HEOAHO3HAYHY CYIOBY IIPAKTUKY.

SIK BHCHOBOK MOXXHa BKa3aTH, IO T'OJIOBHOIO KOHCTAHTOIO CTparterii
€sporeiicbkoro Coro3y, sIK B YacH HOTO 3aCHYBaHHs, TaK 1 ChOTOJIHI,
JIMIIAETBCST ONTHUMAJIbHE MOEIHAHHA TOJITHYHOTO MPOTpeCcy 3 IPOrpecoM
CKOHOMIYHUM 1 corfianbHuM. Tak, HachOro/Hi, €BPOIHTErpaIliliHii mpolec B
VYkpaiHi CTaBUTH BUKIMK 3aKOHOMABINO, KU MOTpeOye BiAMoOBimi. 30KpeMa,
ke y 2015 poui Oyno NpUHAHATO CrELIaNbHUIA 3aKOH, 32 SKHM YTBOPEHO
APMA — yCTaHOBY 3 aHAJIOTTYHUMH (DYHKIISIMH Ta 3aBIaHHAMH MEpexi
YCTAHOB, sKi ICHYIOTh y 28 KpaiHax-wieHax €Bporneiicbkoro Coro3y Ta Oubiie
HiK y 100 ropucankuisix no Bcbomy cBity. Came Tomy, BusHaueHHs APMA y
rmaBi 3 KIIK VYkpaiHn Ta HajaHHA CTAaTyCy Y4YacHHKA KPHUMIHAIBHOTO
NPOBA/PKEHHSI BJIOCKOHAJNTh IHCTHTYLIHY CHpoMOHicTh HarionanbHOro
areHTCTBA Ta BJIOCKOHAJHTH iCHYIOUMI MeXaHi3M misutbHocTi APMA mix gac
JIOCYZIOBOTO ~ PO3CIIyBaHHS  KPUMIHAIBHOTO  TPOBa/DKEHHS  3aiJis
SIKHAWIIIBUAIIIOTO Ta SK Hale(EeKTHBHIMIOTO NOCSATHEHHS HWOTrO IIiJied, 1o B
CBOIO Uepry MpHU3Be/Ie 10 EKOHOMIYHOTO i COLIalBHOTO POrpecy.

Cnucok eukopucmanux 0icepen

1. Kpuminanehuii npouecyaibHuil kojmexc Ykpainu: Bimomocrti
Bepxornoi Pagu Vkpainu (BBP), 2013, Ne 9—-10, Ne 11-12, Ne 13, cr. 88.
URL.: https://zakon.rada.gov.ua/laws/show/4651-17#n510.

2. Moropurina M. T'. IloHATTS, IpeAMeT Ta MeTa TapaHTiil mpaB
YYacHHUKIB KpHMiHaIbHOTO mpoBamkeHHs / M. I'. Mortopurina // Bicauk
Jlyrancekoro yHiBepcuteTy BHyTpilnHiX cmpaB. Crnen. Bun. — 2013. —
Ne 3. - C.9-13.

3. Tpojpumenko B.M. OcobmmuBocti ydacTi 3aXMCHHKA B
JOKa3yBaHHI B KPHIMiHAJIBHOMY NPOBAPKEHHI: JIEsKi TEOPETHUKO-TIPHUKIIaIHI
acriektd [Tekct] / B. M. Tpodumenko // HaykoBuii BiCHUK Y3KropoJCbKOTO
HAIlOHAJIILHOTO yHiBepcuTeTy : cepis: IIpaso / romos. pea. FO.M. bucara. —
VYxropon : BumaBHmumii nim «[empBetmka», 2015. — Bum. 33. T. 2. —
C. 165-168. — Biosmiorp.: c. 168.

141


https://zakon.rada.gov.ua/laws/show/4651-17#n510

Koponvuyk Bikmop Bonooumuposuu,
MPOBIJHUN HAYKOBHUH CIIBPOOITHUK BIALTY
oprasizalii HayKOBOi JisUIBHOCTI Ta 3aXHCTY
MpaB iHTENCKTyalIbHOI BacHoCTi HamioHanpHOT
akazeMii BHYTpIIIHIX CTIpaB, KaHINIAT
IOpUANYHUX HayK, CTAPIINA HAYKOBUI
CHiBpOOITHUK

ITPABOBA OIIIHKA MI’KHAPO/JHUX 3JI0YUHIB

He3Baskatouu Ha HasIBHICTH Y Cy4acHOMY MIKHapOJIHOMY IIpaBi BEIHUKOT
KUIBKOCTI MI>KHApPOTHO-TIPABOBHX HOPM CTOCOBHO 3aXHCTY NPaB JIFOJIMHH, BOHH
€ HEIOCTaTHIM, 10 B MPAKTHYHOMY IUIaHI BUKJIMKAE TPOOJIEMH BiAIIOBITHOCTI
HOPM BHYTPILIHBOTO 3aKOHOJABCTBA YKpaiHW MIDKHApOJHHM HOpPMaM Mpo
3JI0YMHH, SKi BXOJATH A0 IOPUCIOHKIIT MiKHAPOZHOTO KPUMIHAIBHOTO CYAY,
Craryt sixkoro OyB mimmucanuit y 1998 p. B Pumi it y mumai 2002 p. HaGpas
YUHHOCTI, @ B TEOPETUYHOMY IUIaHi TIOPODKYE HU3KY NMUTaHb IIOJ0 MPaBOBOI
TIPUPOJIH 3a3HAYCHUX 37I0YHHIB.

Jlo TeMu 3JI0YMHIB NPOTH JIIOJCTBA, y PI3HUHA Yac 3BEpPTaIMCS TaKi
npoBigHi  HaykoBui, sk: H.H. Ilomsucekuii, A.l. IlonTopak,
M.IO. Paruncekuii, H0.A. Pemeros, I1.C. Pomamkin, A.H. TpaiiniH,
B.C. Yrencokuii, JI.H. CmupHoB, B. Po3en, A.H.Hikonaeg, JI.H. I"anenchka,
M.II. Amnpproxia, H.C. AmnekceeB, [II. bmmmenko, B.C.Bepemerim,
LLA. Apmmbacos, €.I" JIsxos, L.I. Kapren ta in. [4].

MiXHapoaHI 3MTOYMHH — IIe 3JIOYMHH, KPHMiHAIbHA KapaHICTh SIKUX
nepenOadeHa AaKTaMM HAliOHAIFHOTO 3aKOHOAABCTBA Ta MIXHAPOIHO-
NPaBOBUMH aKTaMH, YMHCHE a00 3 HEoOepeXHOCTI BUMHEHI (Qi3HYHUMHU
ocobamu ab0 KepiBHMKaMU OpraHi3alliil 4u JiepkaB, sKi BUCTYNAIOTh IXHIMH
cy0’€eKTaMu, 110 MOCATAIOTh HA IHTEPECH MIKAEPKABHOTO CIIIJIKYBaHH,
KITBKOX JIEPXKaB YK BCIO MDKHAPOJHY CIUIBHOTY [1].

MixHapogHa KpHMiHaJbHA FOCTHINS (QOpPMYyBaNach BIIPOJOBK
OimpInoi mooBuHM XX cromitTs. [IpoTe, 3a Beck 1eil mepio BOHA icCHyBaja
mume ad hoc — to6to, At MEeBHOro BHMAAKy. BinCyTHICTH TOCTIHHO
JHFOYOro KPUMIHAIBHOTO CYJIy Ta HEAOCKOHAICTh roctuiii ad hoc e Moriu
HE MO3HAYUTHCh HA PO3BUTKY MIKHAPOJHUX BIIHOCHH.

BaxnuBuMm eranoM  (GOpMyBaHHS MIDKHApOIAHOT KPUMiHaJbHOT
toctuii  craB  HiopHOep3pkuii  MikHapoJHMH BOEHHMH TpUOYyHAI.
ITonmokeHHs CcTaTyTy I[LOTO CYIOBOTO OpPTraHy 3HAWUIIIN CBOE BiTOOpa)keHHS
y YHMCICHHMX MiDKHapOJHO-NPABOBHX JOKYMCHTAX, CTalli OCHOBOIO Ul
opmyBaHHsI Ml)KHapOI[HOl KpI/IMlHaJ'H)HOI FOCTHIL, 3aKPIMHUBIIA PHHLAII
IHMBIYyabHOI KPUMIHAIBbHOI BIANIOBINANBHOCTI 33 MIKHAPO/IHI 3I0YHHH
Ta BHU3HAUMBIIM CYCNUIbHO-HEOE3NEYHI JisSHHA, 10 BBAXKAIOTHCS
MDKHApOJHUMH 3JIOYMHAMH. Y MDKHApOJHOMY MpaBi HOYalu OIepyBaTH
TAaKUMH HOHSTTSIMH SIK «3JIOYUHH TPOTH MHUDPY», BOEHHI 3JIOYMHH» Ta
«3JIOYMHH TIPOTH JIFOAHOCTI» [3].

Ha Moro aymMKy CHOUTBHUM HENONIKOM IHX TpUOyHamiB OyIio
YTBOPEHHS iX JHINe A MEBHOTO BHMAAKY. E(EeKTHBHICTH MiKHApOIHOTO
KPUMIHAJIBHOTO IpaBOCYys MoXke OyTH 3a0e3ledeHa JIMIE CTBOPEHHSIM
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MOCTIHHO JIF0YOTO MIKHAPOJHOTO CYZOBOTO OpraHy, i TaKMM Mae€ CTaTH
cTBOpeHMH Ha ocHOBiI Pumcekoro moroBopy 1998 poxy Mixnapoauuit
Kpuminansuuii Cyn.

[Mo3uTHBHUM MOMEHTOM € BIPOBAJPKCHHS NPUHLUITY
iHAMBiqyaizamii MDXHAPOJHOI KPHMiHAIBHOI BiANOBIJANIEHOCTI caMe Ha
OCHOBi BHICHOBKY HIOpPHOEpP3BKOTO BO€HHOTO TpHOyHAIy IMpo Te, IO
«GIOYMHU TPOTH MIDKHAPOAHOTO TMpaBa BUYMHSAIOTHCA JIIOABMH, a HE
aOCTpaKTHUMH KaTeropisiMH 1 caMe BOHHM TIOBHHHI HECTH 3a II¢
BiJINIOBIJANIGHICTD...». |HIUBIAM, SKI BUKOHYIOTH CBOi JepaBHI (GYHKIIT
MOXYTh Oe3nocepenHbO IMOPYIIYBaTH BCTAHOBJIEGHHH  MIDKHapOJIHO-
MPaBOBHI MOPSIOK 1 IOBUHHI HECTH 3a LI¢ BIAMOBIAANBHICTH [3].

51 BBaxaro, M0 IOPUCAUKIIST MDKHApOJHOTO KPHUMIHAJIBHOTO CYIY
moao (izmgHEX 0cid MoXke OyTH e(heKTHBHOIO JIMIIE 32 HAsIBHOCTI y HHOTO
CIemiabHOI FOPUCIUKINT CTOCOBHO Teputopii. Tomy mpaBoMipHUM €
BCTAaHOBJICHHS TaK 3BaHOI YHIBEpCAIbHOI IOPHUCAMKIII LBOTO CYHOBOTO
oprany, sika mependadae eKCTepUTOPiaIbHICTh Y 3MIHCHEHHI MIKHAPOIHUM
KPUMIiHAJIBLHAM CYJIOM CBOIX (PYHKIIIH.

Qdaktryna peanmizamis CymoM CBOIX MOBHOBaXEHb 3aJICKUTh
O0e3ymMoBHO Bij craHy patudikanii CraTyTy IepiKaBaMH-y4aCHULSIMH
Pumcekoro noroBopy. Y naucepranii HaroJjomyeTbhcs, II0 HEBH3HAHHS
yHiBepcanpHOi ropucaukiii MixnaponHoro Kpuminamsaoro Cyny, un
HETpUEAHAHHSA A0 PHMCBKOrO AOroBOpy HE IIOBHHHI IEPEIIKOMIKATH
31ACHEHHIO CYI0M CBOIX (hYHKIIHM Ha TepuTopii neBHoOI nepxasu [3].

IMo3wutist ykpaiHCBKOT BIaAW HHUHI MONATAE B TOMY, IO YKpaiHa He
Moxe Bu3HatH topucaukuito MKC, ockinpku Lie HaueOTO Hece CYTTEBI
PU3UKHU — KaXVTh, IIe MOXKE 3aIIKOUTH HAamuM yuyacHukaM ATO, a kpaina-
arpecop OTpHMae MOXJIMBICTh SKUMOCh YHHOM BHKOPHCTaTH paTH(IKaIliio
Pumcekoro norosopy npotu Hac [2].

Otxe, CIIpaBXHIM PU3UKOM ISl HAIIOl Aep>KaBH € HEOOIDYHTOBAHE
3aTsAryBaHHA npouecy patudikamii Pumcekoro craryry. Tomy He MOXXHa
TIOTOANTHCS 13 MPOIO3MIII0 100 BiATEPMiHYBaHHS BH3HAHHS YKpaiHOIO
ropucaukiii MKC Ha minux 3 pokn.

J10 3JIOYMHHUX JisiHb, L0 MiACYAHI MiXXHApPOJIHOMY KPUMiHAJIBHOMY
CyJly HaJexarTh: IeHOIM, BOEHHI 3JI0YMHHM, 3JIOYHMHU TPOTH JIFOJISHOCTI Ta
3JI0YMH arpecii.

OO0OB’S13KOBOIO TIEPEYMOBOIO BUMHEHHS MIXKHApPOJHOTO 3JIOYHHY €
NPOTHUIIPaBHA MOBEJIIHKA JIeP)KaBH SIK Cy0’€KTa MiXKHapOIHOro npasa. Bona
HoJiirae B TOMY, II0 HE BHKOHYIOUM a00 He 3a0e3neyuBIIM BHKOHAHHS
B3ITHX Ha ce0e MDKHApOJHO-TIPaBOBMX 3000B’s3aHb, Taka JiepKaBa
CTBOPIOE YMOBH JUISl CIIPUATINBOI CYyCHIIBHO-HEOE3MeUHOT OBEIIHKH CBOTX
TPOMA/JIsH.

JlissHHS, IO SBISAIOTH COOOIO 37I0OYMH TEHONUAY BiAMOBITHO IO
monoxeHb CraTyTy, OO0’€qHaHI €IWHUM YMHCJIOM, CIPSIMOBAaHHM Ha
3HHUIICHHS (a0CONIIOTHE UM YaCTKOBE) MEBHOI TPYIH 0cCib, ski 00’ e€qHaHi 3a
HAI[lOHAJIHOIO, PAacOBOI0 YHM peNiriiHo0 ocHoBoio. CaMe mg O3HaKa i
XapaKTepu3ye TeHOIM K MIKHApOJHHUH 3JI0YMH Ta BIIMEXKOBYE HOTO Bij
IHIIUX TisHb.
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370YMHM TIPOTH JIIOISHOCTI XapaKTEpH3yIOThCS OCOOJIIMBUM 00’ €KTOM
nocsiranHs. HUM BH3HAIOTHCS 3arajbHOBH3HAaHI HOPMU MDKHapOIHOTO TpaBa,
10 € XUTTEBO HEOOXITHUMH JJIsl iCHYBaHHSI CBITOBOTO CITIBTOBapUCTBa. | THM
caMHM 3JIOYMHH TIPOTH JIIOASHOCTI BiJPI3HSIOTHCS BiJl MOAIOHUX CYCIIUJIBHO-
HeOe3MeUYHNX  [isiHb,  mNepen0adeHMX — HAlOHANPHUM  KPWUMiHAJBHUM
3aKOHO/JABCTBOM.

Y crarti 8 Pumcekoro JloroBopy BimoOpakeHa TpamulliifHa
KOHIICTIIIiSt BOEHHUX 37I04YMHIB. HaBexeHuil y Hill mepernik y MOpiBHAHHI i3
ct. 6 Craryry HropHOEp3bKOro BOEHHOTO TPUOYHANY Ja€ IMiJCTaBU
KOHCTaTyBaTH, IIO IPOLEC MIKHAPOAHOT KpUMiHaNi3alil BOEHHUX 3JI0UHHIB
OTpHMaB 3HAYHHUI PO3BHUTOK.

Ho rwopucnukiii MKC BiHEeCEHO TaKOX 3JI0YUH arpeci’i (m.1d
crarri 5 Craryry). Mixaapoxauid KpI/IMlHaJILHI/II/I Cyn 3milicCHIOE CBOIO
IOPHC/HKILIIO CTOCOBHO 3/I0YMHY arpecii y BixmosigHocti 1o Pesoumorii
3314 (XXIX) I'enepansHOi acamOirei OOH Bix 14 rpymas 1974 poky[3].

XoTinmocst 6 BigMITHTH, OO0 B MIKHapOJHOMY IIpaBi IOCi HE iCHYe
€/IMHOTO MPUHHATOrO BU3HAUYEHHS arpecii. 3a3HaueHa 00CTaBUHA 3yMOBITIOE
npaBo MKC Ha 31iiicHEeHHS! FOPUCAMKIIT IIOJI0 LHOTO 3JI0YMHY JIUIIE Mics
MPUIAHATTS Y BiAMOBiAHOCTI 10 ctateit 121 1 123 creriabHOTO MOJOXKEHHS,
ske O MICTHJIO BH3HAYEHHS 3JI0YMHY arpecii Ta yMOBM 3JiHCHEHHS
fopucaukiii. CTaTyT poOHUTh 3aCTEpEXEHHS, [0 TaKe MOJO0)KEHHS ITOBHHHE
Y3rOKyBaTUCh 13 Binmosimaumu HopMamu Ctatyty OOH.

VY SKOCTI BUCHOBKY MOXHA 3a3HAYMTH, L0 BU3HAHHA IOPHCAMKIII
MKC o3nauatume nas Ykpainu, mo:

— 3JI0YMHH, SIKI BYMHEHI HAa TEPUTOPIi HAIIOI Jep>KaBH POCIHCHKHUMHU
BilicbKOBUMH, OyayTh miacyaui MKC;

— VYkpaiHa 3MOXe IyOJIIYHO JOBECTH IIPOBUHY MOCAJIOBILIB Ta
BIHCBKOBUX 4YHHIB KpalHH-arpecopa, 3a0e3NeuuTH IX MPUTITHEHHS 0
BIJITOB1IQJIBHOCTI;

— VYkpaiHa 3Moxxe OpaTu ydacTh B opraizamiiHiii poboti MKC,
To0ifOBaTH CBOI iHTEpeCH B mporieci po3BUTKy Cyay.
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Kocmina Hamania Mukonaisua,

3aBijyBay BiJiTy IOCHIPKEHHSI MaTepialliB,
pedoBuH 1 BUpoOiB Xapkiscekoro HEKI]
MBC, kanauaaT RpUIUYHUX HAYK, CTapIIui
HayKOBHH CIiBpOOITHUK

MPOBJIEMHU PEAJIIBALIT ®YHKIIN 3AXUCTY
B JOCYAOBOMY PO3CJIILIYBAHHI

HasiBHICTP CYTTEBMX MpPOTJIMH Yy 3aKOHOAABYOMY pPETYIIOBAaHHI
0arathOX IIMTaHb, HENPABWIBHOTO IHTEPIPETYBaHHA HOpM abo ix
HEJIOTPUMAaHHS, a TaKOX TEHJCHLIS PO3MIMPEHHS CBOIX MOBHOBa)XXEHb
JICPKaBOI0 TaKOX Bele A0 BHHMKHEHHS MHiTO1 Iuiesinu mpoOieM mnpu
31MCHEHH] aIBOKATCHKOI AisIIILHOCTI.

Sk 1HCTHTYT TpPOMaISHCBKOTO CYCIIUIBCTBA a/JBOKaTrypa HE €
YACTHHOIO CHUCTEMH OpraHiB JEp)kKaBHOI BIAAM Ta OpPraHiB MiCIIEBOTO
CaMOBpAAYBaHHS. AJIBOKAaTypy IPUHHATO pO3INIANATH SK HE3aJIEKHE,
He/lep)kaBHE, HEKOMepIiliHe, TpodeciiHe CHiBTOBAPHCTBO IOPHCTIB,
CTBOpeHEe Ha 0a3uci MOOPOBUIBHOCTI JUIS HAJAaHHSA KBaldi(pikoBaHOT
IOpUAMYHOI J0TOMOTH  (I3MYHMM Ta IOPHIMYHMM 0Cc00aM 3 METOro
e(eKTUBHOIO0 3aXUCTy IX MpaB (3aKOHHUX IHTepeciB) 1 3a0e3medeHHs
JOCTYIy 10 mpaBocy/is. Ilpu 1bOMy UIEHH aIBOKATCHKOI CIIJIBHOTH
3MIACHIOIOTh CBOIO JISUTBHICTh Ha MiACTaBI MOPATBHO-CTHYHHUX Ta I1HIIHX
MIepeKOHAHb, IOTIIA/IB, 3HAHb i JOCBIAY.

Criz 3a3HaUUTH, IO aJBOKATypa — Iie OCOONMBHI MPABOBUH 1HCTHTYT,
SIKAH Mae IyOmiuHi Ta mpuBaTHI ocHOBH. Cepel MyONMiYHMX HUTEH MOXKHA
BUIIIMTH TaKi SK TMOMNEPEe/PKeHHs MOpYIIeHb NpaB 1 CBOOOJI TpOMaJsH,
JIOTPUMaHHS PEXUMY 3aKOHHOCTI, IOJaibllie NPHUIMHEHHS IOpYLIeHb B
MaiOyTHBOMY, 3a0e3MeUeHHs PI3HUX MPOLECYaJbHUX NPHHLMIIB 1 3acaj.
Cepen TpHBaTHUX IHTEPECIB CJiJ 3rajard 3aXUCT IPaB KOHKPETHOIO
nopiputens. DyHKIIOHYBaHHS aJBOKaTypH caMe SIK CaMOKEPOBaHOI
HE3aJIeKHOI ~ OpraHizallii JeTepMiHOBaHO XapaKTepoOM BIMHOCHH MIiX
amBoKaTaMH 1 iX JgoBipeHMMH ocoOamm (mim3axwcHuMmE). Ha amBokara
3aKOHOJJABYO TOKJIA/IA€THCS OOOB’SI30K HajaBaTH KBaNlipikOBaHYy HOPUIMUIHY
JIOTIOMOTY, B TOMY YHCJI i 0€30IJIaTHO, Y BCTAHOBJICHUX 3aKOHOM BHIIQJIKaXx.
AnBokarypa € TUM THpuHOMOM, 0e3 (YHKIIOHYBaHHSI SIKOTO HEMOMJIMBO
HaJIeKHEe 3a0e3MeUYeHHs 3aXUCTy TpaB, CBOOO/ 1 3aKOHHUX IHTEpeciB (i3NUHNX
i ropuanuHux oci6. Cinifi HOromuTHcs, IO B IBOMY 1 HpPOSBISIEThCS il
cnermiyHul MyONiYHO-TIPaBOBMII Ta TpHBAaTHUMA cCTaTyc. AJBOKarypa
0a3yeThCsl HA TAKUX, BCTAHOBJIICHMX 3aKOHOM, INpPHWHIMIAX SK 3aKOHHICT,
HE3aJIeXKHICTh, CAMOBPSyBaHHs, KOPIIOPATUBHICTb, TPUHIMIT PIBHOIPABHOCTI
ansokatis [1, c. 163].

AHaJi3 ocTaHHIX JOCHiDKeHb 1 mnyOmikamiit. [lutanHs peanizarii
¢byHKmii 3axucTy pocmimkyBamuca v npamsix S.C. Aepaxa, B.JI. Amamenka,
C.A. Amsiepra, C.II. bBexemka, A.M. Bbiprokosoi, T.B. Bapdonomeesoi,
10.1. Bemmukocenscpkoro, C.M. Haposcekux, I1.C. Enpkinm, A.II. 3efikana,
C.O. Kosampuyka, JI.JI. Koxopesa, A.®. Koni, T.B. Kopueroi, 3.B. Makapogoi,
I[1.M. Mananuyka, M.A. Mapkym, B.B. Monznosana, 5.0. MoToBinoBkepa,
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T.B. Omenbuenka, M.A. Ioropeuskoro, O.B. Ilonemromnixa, B.M. CaButiskoro,
I0.1. CrenoBebkoro, M.C. Ctporouua, [.I. Hanrymi, [.51. ®oitHunekoro,
10.B. Xomarosa, O.I". SIHOBCHKOI Ta iH.

HesBakaroun Ha 3HaYHY KUIBKICTh HAYKOBHX Mpallb, MPHCBSIYCHUX
JOCII/DKCHHIO ~ KPHMiHalIbHOI —mpouecyanbHOI  GVHKINI — 3axucTy, €
HEIOCTATHBO JOCTIIDKCHUMH DSl NMUTaHb IIOAO MPaBOBOI MPUPOIU Ta
peanizanii miei dyHkii.

MeTor0 [JaHOTO [OCHIIDKCHHS € PpO3IJIAL MACSKUX MPOOIEMHHX
MIUTaHb, SIKI PO3IIISAAIOTHCS aJABOKaTaMH, BU3HAYEeHHs (QyHKLIT 3aXUCTy Ha
ocHoBi HoBoro KIIK Ykpainu.

3axUCTUTH TpaBa i 3aKOHHI IHTEpeCH 0COOH, MOKIIMBO, SKIIO CY0’€KTH
3aXMCTy caMi HaJUIeHI BEIMKMM OOCATOM NpaB B MOPIBHSAHHI 31 CBOIM
JoBipuTeNneM. ApPryMEHTOBAaHO IIEPEKOHATH YIIOBHOBA)XECHHUH JEpyKaBHO-
BIAaIHUNA CYO’€KT PO3CIiAyBaHHA (CIITIOTO, Ji3HABa4a, MPOKypopa, Cyx) B
TOMYy, IO OyAb-fKi TpaBa i 3aKOHHI 1HTEPECH MOTEPILIOro MOpyIIeHO abo
MOTpeOyIOTh 3aXWCTy, MOXJIMBO JIMIIE [ULIXOM HOJAHHA BiOIOBITHHUX
3HAYYIIUX [T MPOLIECY PO3CIiAYBaHHS BiIOMOCTEH, TOOTO TOKa3iB.

Cnin minkpecnut, mo HoBuit KIIK VYkpainu cTBOpHB cucTeMy
NPaBOBUX YMOB JJisi €()EeKTHBHOI'O BUKOPHCTaHHS 3aXHUCHUKOM CBOIX
NPOLECYAIbHUX MpaB, ICTOTHO PO3IMIMPHUBILY IHCTPYMEHTapii 3axucty
1070 BUKOHAHHSA 3rigHOI0 (yHKHiI. OgHak HEoOXiTHO BU3HATH, IO PSX
NIPAaBOBUX, TEOPETHYHHX 1 TPHUKIATHUX TMpodIeM Yy KpUMiHAIBHOMY
MIPOBAPKCHHI 3aIMIIAIOTHCS AOCI TUCKYCIHHIMH, HEAOCTaTHRO BUBYECHUMU,
a B IESKNX BUIMAAKAX B3araji HE JOCIiIKCHUMH.

Haii0inpmr >kBaBa IUCKYCis B Teopil KPUMIHAIBHOIO MPOIECY
pO3ropHyJacs 3 MHTaHHS MPO MPABO 3aXHCHUKA 3aliMaTH CaMOCTIHHY
MIPaBOBY IMO3HMIIIO PH BU3HAHHI 0OBHHYBau€HUM CBO€ET MPOBHHH. 3BOPOTHA
CUTYyaIlis, KOJM caMOCTifHa TpaBOBa TMO3UINS 3aXHUCHHUKA IIOB’s3aHa 3
HEBM3HAHHSAM TMiJA3aXHCHUM CBO€l BHHM, & 3aXHCHHUK IIEpEKOHaHWH Yy
3BOPOTHOMY 110 (pakTHuHUM oOcTaBuHaMm [4, c. 265-269].

Buxonmsun 3 1pOro, 3aXMCHUK HE Mae IIpaBa HEXTYBaTH
TPOMA/ICBKOIO JTyMKOIO CBOTO IIJ[3aXHMCHOTO, @ TAaKOX HOTO CBIAYECHHSIMHU.
3axuCHUK 3000B’A3aHUH NPUIHATH 10 YBAaru CTaBJICHHS I1iJJO3PIOBAHOIO 10
MOBIZIOMJIEHHSI B MiJ03pi, OOBMHYBAa4€HOrO JIO  MpEJ’ SBJICHOTO
oOBuHyBa4yeHHs. [Toka3oBUM € 1 Te, 110 MiJO3PIOBAHOMY, OOBUHYBaYCHOMY
He Oalayxi Ti mpuilomMu i CrocoOM 3aXHCTy, SIKi 3aXMCHUK Ma€ IPaBoO
3aCTOCYBATH CAMOCTIHHO B 3aJICKHOCTI BiJl TOrO SIK CKJIAJAETHCS CIIAY0-
orepaTuBHa abo Cy/0Ba CUTYalli.

KpiM 11p0ro BakIMBOIO MpOOJIEMOIO € NPaBO Ha Iepuie modayeHHs
I1i/103pIOBaHOTO, OOBHHYBaYeHOTO0 3 3aXHUCHUKOM, B TOPSAKY CT. 42
KpUMiHaJbHOTO mpouecyansHoro Konekcy VYkpainu. [laHuM ydacHUKaM
mporiecy HeoOXigHO OTpUMaTH KBamipikoBaHy BIANOBIAb MPO Te, K cebe
BECTH NpHU JOIUTI, CEHC 1 NPaBOBY MNPUPONY CKIaAy 3JI0YUHY, SKUIN
IHKpUMIHY€ETBCS, SK B 3B’S3Ky 3 IIUM BIAMOBiZaTHM Ha TOCTaBIEHI
3anuTaHHsA. PO3MISSHYTM YW JOLUIIBHO CKOPHCTATHCS IIPaBOM B3arali
BiAMOBHUTHCS BiI pgayli IIOKa3aHb a0O BIANOBIZATH Ha IIOCTaBJIEHI
3anmuranHsa.  Ciig  MiAKPECTWTH, IO OJHUM 3 TIOJIOKEHb HOBOTO
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KPUMIHAJBHO -IIPOIECYATILHOTO 3aKOHOIABCTBA, € T, IO MepIile MoOaYeHHS
3aTPUMaHOI0 0COOU 13 3aXMCHUKOM OLIBII ICTaTbHO BPEr'YIbOBAHO, a CaMe:
JI0 TEPIIOTO JOMHTY;, B YMOBax, IO 3a6e3neqy}0TL KOH(i)lZ[eHHII/IHICTL
HeMae HeoOXigHOCTi OTPHUMYBATH JIO3BiN Ha MMOOAYeHHS Big CIIIYOrO,
MIPOKYpOpa; MOKJIMBICTH BIIMOBHUTHCS Ha ITEPIIOMY JOIMUTI BiJl IMOKa3aHb
070 TiT03pH, OOBHHYBadeHHS; B OyIb-SIKUIf MOMEHT JOMUTY BiAMOBUTHCS
Bignosigatu Ha utaHHA (cT. 42 KIIK Vkpainu) [nsg Bu3HaYCHHS IPaBOBO1
TO3MILi 3aXHCHUKY TaKOX HEOOXilIHA NeBHA 1H(1)opMau151 gaKka Oarato B
YOMy MOXKE OpIEHTYBaTH 1 BH3HAYMTH MEXKI HOr0 MOXJIHMBOI M0
MpoIeCcyalbHOi 1 TpolecyanbHOl JisuibHOCTI. Tak B mpomeci 6ecizu/1
3aXMCHUK MOXE 3’5ICYyBaTH 1H(1)opMau1}0 PO HASBHICTH IHIIHUX oquI/mulB
MOJIiT 3JI0YUHY, SKi MOXYTh Hl)lTBep)II/ITI/I HEBUHHICTh 00 MEHIIIY BUHHICTh
0COOH, yTOYHHTH OOCTABUHH TOAIi 3/I0YMHY, 3°ACYBAaTH (JaKT HAsBHOCTI
pEYOBUX TOKAa3iB MO HdaHiit CHpaBl 1, Ha IJICTaBl LBOTO C(bopMyJHOBaTI/I
KOPHCHY UISI 3aXHCTY BEpCiio i 06rpyHTyBaTH il B mporeci AOCYIOBOTO
cmincta. [1ig wac mepmoi Oecian 3 Mia3aXUCHIM 3aXUCHHK ITOYMHAE Kparie
OpIEHTYBaTHCA B OOCTaBHHAX CIPAaBH, MOTHUBU CKOEHHS 3JIOUHHY.
Indopmaniss npo ocoOy mino3proBaHOro (OOBHMHYBAaYE€HOTr0) MOXKE OyTH
MOOIYHO TIOB’s3aHa 31 3JI0YMHOM, BUYMHEHHMM ITiJA3aXHUCHUM, MCHXOJIOT1UHI
0COBIUBOCTI 0COOUCTOCTI, CTaH 310poB’st [2, ¢. 56; 3, ¢. 179-187].

Crnin migkpecnutu, mo HOBUM KIIK Vkpainum cTBOpHB cuctemy
MPAaBOBUX YMOB s C€(PEKTHBHOTO BHUKOPUCTAHHS 3aXHUCHUKOM CBOIX
TPOLECYATbHUX MPaB, ICTOTHO PO3MIMPHUBINK MOMJIHUBOCTI 3aXHCTy IMOJO
BHKOHaHHA Horo ¢yHkmiid. OmHaK HEOOXiTHO BU3HATH, IO P TPABOBHX,
TEOPETHYHHX 1 TPHKITA/IHHX npo0jeM y KpUMIHAIBHOMY MPOBAKCHHI
3aHINAIOTECS JOCI TUCKYCIHHUMH, HEIOCTATHHO BHBUCHHMH, a B JCSIKHX
BHUIIQIKAX B3araji He JOCIIKEHUMH.
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Kpamko [Amumpo Muxaiinosuu,

cyasi ManoBHCKIBCHKOTO PaiilOHHOTO CyIy
KipoBorpancbkoi 061acTi, KaHIumar
IOPUANYHUX HAYK

3ACAJIN KPUMIHAJIBHOT'O ITPOBAIKEHHS SAIK TAPAHTISL
3AXHCTY ITPAB 1 3AKOHHUX IHTEPECIB OCIb

CucremMa Cy4acHOTO KPHMIHAIFHOTO CYIOYMHCTBA OpPI€HTOBaHA Ha
3aXUCT rapaHToBaHNX KoHcTHTymiero YkpaiHm mpaB i cB0OOX, 3aKOHHHX
iHTEepeciB 0COOM, CYCIUIBCTBA 1 IepyKaBH BiJl TAKOTO HEraTUBHOT'O COLIAJIbHOTO
SIBUIIA, SK 3JI0OYMHHICTD. 3aXUCT KOHCTUTYIIIHHUX IIpaB 1 3aKOHHHUX IHTEpEeCiB
(I3MYHMX 1 FOPUIMYHUX 0Ci0, MOTEPILUINX BiJ] KPUMiHATBHUX TIPaBOTIOPYIIEHb,
SIK 3aTaJjlbHa MeTa KPUMIHAJIBHOTO CY/IOYMHCTBA, 3/IHCHIOETHCS 3 JI0TIOMOT OO
BHSIBIICHHS Ta KPHMIHAJIBHOIO IepecIlifyBanHs ociO, siki ix sumamm. Ilpn
LOMY KpI/IMlHaJ'IbHe TePeCIilyBaHHs | MPH3HAYCHHS BUHHAM CIPABEUIHBOTO
NOKApaHHs B Tiii ke Mipi BiNOBIIAIOTH NPH3HAYCHHIO KPHMIHAIBHOIO
CY/ZIOYMHCTBA, IO 1 BiIMOBA BiJl KPUMIHAIBHOTO IEPECIiTyBaHHS HEBUHHUX,
3BUIBHEHHS iX BiJl TIOKapaHHs, peaOuTiTalis KO>KHOrOo, XTO HEOOIPYHTOBaHO
ITiIIAaBCS KPUMIHATIBEHOMY MIePECITiyBaHHIO.

[paBoBi YMOBH PO3KPHUTTS KOXKHOTO KPUMIHAJILHOTO TPABOTOPYILIEHHS
1 BUKPUTTS 3JI0YHHIIS, HEBIIBOPOTHICTB 1 CIIPaBEUIMBICTh MOKAPaHHSI 32 CKOEHE
KpUMIHAIBHE TIPABOMOPYLICHHS TOKIMKAHWN 3a0€3MeUnTH KpUMiHAIBHUN
nporiecyanbHui 3aKoH. [lomyk eeKTHBHIX 1 aJeKBAaTHUX XapaKTepy Ta PiBHIO
3JI0YMHHOCTI TIPOIeCYalbHUX 3ac00iB, SKi TapaHTYIOTh BHPIMICHHS IHOTO
3aBJaHHS, TPH JOTPUMAHHI Ta 3aXHCTI TpaB yJYaCHUKIB KPHMIHAIBEHOTO
CY/IOYMHCTBA CTAaHOBUTH OJIMH 13 HANPSIMIB JIeP)KaBHOI MOJITUKK OOPOTHOM 3i
3JI0YHHHICTIO.

Cepen KpUMIHQJIBHHX IIPOLECYaJbHUX 3acajJl OCHOBHE MiCIe
BIJIBOJIUTHCS TaKidl 3acaji, sK 3aKOHHICTb, Jis SKOI MOIIUPIOETHCS HA BCI
cTajil KpUMIHAJILHOTO CYAOUYHHCTBA.

3aKOHHICTh — 3araJbHO-NIPABOBA 3aCaJ[a, IO OTPHMAlIA 3aKPIILICHHS y
cr. 9 KIIK Vkpainy, mo BHMarae TOYHOTO 1 HEYXWJIHHOTO JOTPUMAaHHS Ta
BUKOHAHHSI 3aKOHY Cy0’€KTaMH KPHUMIHAIBHOTO IPOBa/pKeHHS. JloTprMaHHS
3aKOHY — 1€ HE BUKOHaHH [ii, 3a00pOHeHOT 3aKOHOM (IOTpUMaHHs 3a00pOHH),
a BUKOHAHHA 3aKOHY — II¢ BYMHEHHS NeBHOI Ail (MPUIHATTSA pilleHHs),
niepe10aueHoro 3akoHOM. J[oTpHMaHHs 3aKOHY B NPOLIECyaIbHIH JISTBHOCTI €
000B’SI30K HE TUIBKH BIAIHUX CY0’€KTIB KPUMIHAJIBHOTO CY/IOYMHCTBA, alie i
BCiX IHmmMX #oro ydvacHWKiB. IlOpSEOK KpPHMIHAIPHOTO CYHOYHHCTBA,
BcraHoBieHnii  KIIK  VYkpainu, € 00OB’s3KOBMM JuIsi CyxiB, OpraHiB
TIPOKYpaTypH, OpPraHiB JJOCYJOBOTO PO3CIIiIyBaHHS, & TAKOX IHIIMX YYaCHHUKIB
KpPHUMIHAIEHOTO IPOBAKEHHSI.

I3 3acanor0 3aKOHHOCTI Y3TOJUKYIOTHCSI BCl 1HIINI OCHOBOIIOJIOXKHI
3acad KpHUMiHaJbHOI TpOIeCyalbHOI MisUTLHOCTI, THM CaMHM I 3acaja
mocigae 0cobmBe MicIie 1 00yYMOBIIOETECS 11 3HAYUMICTD K 0a30BOi 3acann
KpUMIHAJBHOTO IIporecy. Bu3HAHHS KpUMiHAIBHOI TMPOILECyanbHOI
IISUTBHOCTI 3aKOHHOIO O3HAa4a€, IO BOHA 3IIMCHIOETHCI B  TOYHIH
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BIJMOBIMHOCTI 3 HAasBHUMU HOPMaTHMBHUMM mnpunucamu. OnHak
3aUIMIIAETHCS IUTAHHS PO BU3HAHHSL Li€] AisIBHOCTI CIPaBEIIUBOLO.

Y KpHUMiHAIBHOMY CYHOYMHCTBI 3MiCT cnpaBe)mnBocn HE TOBHHEH
OOME:KYBATHCS 3aKPIIUICHAM Y TCKCTi 3aKOHY PO3YMIHHSM HOTO TUIBKH 5K
O3HaKHU CyJoBOrO pimeHHs. CIipaBeUTMBICTh SIK BUMOTA AISTH Y BIIIIOBITHOCTI
3 NIeBHUMHU MOPAJIbHAMH IMITepaTHBaMH, TTOIIHPIOE CBOIO Jif0 Ha BCi €IIEMEHTH
KpUMIHAIIBHOI TIpolLlecyanbHOI MiSUTBHOCTI, 3MiHCHIOBaHI B 1i Mexax nii Ta
TNPUHHATI  pilleHHA. 3aKOHHICTP 1 CHPaBeWIMBICTE Y  KpUMiHANBHIN
nporiecyainbHiil cdepi He MOBMHHI ICHYyBaTH HE3QJIKHO OJHE BiJ OJHOTO.
CropaBeIMBICTh TpaBa BTUTIOEThCS B 3aKOHi, 1 3aKOHHICTh € TPOBITHUK
CNPaBeIIMBOCTI B IPaBO3AaCTOCOBHIM misuibHOCTI. Came TOMY 3aKOHHICTB
MOBMHHA DO3IJIANATUCS Y B3a€EMO3B’S3KY 31 CIIPaBEUIMBICTIO 3 METOIO
BUPOONICHHS ~ ONTHMAaIbHMX  HOPMATHMBHUX  TIPAaBHJI  PETYIIOBaHHA
KpPUMIHATBHUX IIPOIECYaTbHNX BITHOCHH.

VY mpaBoBiii cdepi AIITBHOCTI CIIPaBEITUBOCTI MIPUAUIAETHCS BETHKA
yBara. ¥ MDKHapOJHHX IPaBOBUX JOKyMEHTaX HEOJHOPA30BO 3TalyeThCs
TEPMiH «CIIPaBEAIMBICTH» SIK HEOOXiZHA YMOBA 3AIHCHEHHS PABOCYIs Y
BCiX Horo ¢opmax. ACHEKT CHpaBeIUIMBOCTI OCOOJHMBO aKTyaJbHUH B
yMOBax npaBoBoi pedopmu B YKpaiHi.

CyKyHHiCTb MOpaJIbHUX HOPM 1 TpaBWJ TIOBEIIHKH, 3aKJaJeHUX B
OCHOBY KPUMIHAJIBHOTO CYZ0YMHCTBA, MOXKHA YMOBHO PO3IIMTH Ha JIBI TPYIIH:

1) sxi oTpuUMamM HOpMATHBHE 3aKpilUICHHA Ta MiJKpIiIUIeH]
IPHUMYCOBOIO CHIIOKO JICPIKABH;

2) icHyrodi y CBIIOMOCTI JIFOZCH 1 3aleXHi BiJ Takoi MOpaIbHOI
KaTeropii, sk CyMJTiHHSL.

CrpaBeUIMBICTh Yy KPUMIHAIBHOMY CYIOYHMHCTBI BUP@KAETHCA  HE
TUILKA B TOMY, [0 HAJCKHMM YHHOM BCTAHOBUTH NPOLCCYAIIbHMIA CTATyC
Horo cy0’€KTiB, HAIOBHUBLIN HOTO BiIMOBiAHUM 3MicToM. CHpaBeyIUBICTh K
iles TTOBMHHA BU3HAYaTH HAsBHICTh y CHUCTEMI KPHMIHAJIBHOTO CYJZOYMHCTBA
MpoLleCyaTbHUX IHCTUTYTIB, IO 3a0€3MeyIOTh HEBITBOPOTHICTD KPUMiHAIHHOL
BI/INIOBIZIJILHOCTI, @ TAKO>K 3aCTOCYBAHHSI 10 BHHHOTO CITIBMIPHOTO TIOKapaHHSL.
CnopaBeyIMBOCTI  CIiJi HaJaTH  paliOHAIBHWM  XapakTep, BH3HAYHUTH
(dopManpHMIi TiAXiJ 70 BU3HAUGHHs 11 mpaBoBOro 3micty. BincyTHicTh
HOPMaTHBHOTO 3aKpIIUIEHHs JIAHOT KaTeropii B KpUMIHAILHOMY CYJIOYMHCTBI
CTBOpIOE HeOe3MeKy i iIrHopyBaHHs B IPOLEC] MPAKTUYHOT TisTIBHOCTI.

HeonHo3Ha4YHe pO3YMiHHS CEHCY 3aKOHY (110 00’€KTHBHO 0OYMOBIICHO
y3arajJbHEHHM XapaKTepoM HOPMATHBHHMX MPUIIUCIB Ta HEOOXITHICTIO iX
3aCTOCYBAHHS JI0 KOHKPETHOI >KHTTEBOI CHTYyallil) CTBOPIOE TEpEyMOBH IS
NIPOSIBY HecTpaBeIMBoCTi. [Ipn TiiymMaueHHi 3aKOHY, MOSICHEHHS! HOTO 3MICTy
TIOBMHHA BPAaXOBYBAaTHCS MeTa KPUMIHAJIGHOTO CYJOYMHCTBA — 3aXHCT IIpaB i
3aKOHHHMX IHTepeciB ocoOucTocTi. 3aMiHAa 3aKOHHOCTI  JOIUIBHICTIO
HempumycTiMa, Ockibkn  BcraHoBieHmd  KIIK  Vkpaiam  mopsmok
KPUMIHAILHOTO TIPOBa/DKEHHSI MPE3YMIIOETHCSI HAWKpaIUM Ul JIOCSTHEHHS
CIIPaBEUINBOI METH.

Cnucok eukopucmanux ocepen

1. KpuminanbHui npouecyadbHHH KoJeKe YKpaiHu: 3aKoH YKpaiHu

Bin 13.04.2012 Ne 4651-VI. URL: zakon.rada.gov.ua/laws/show/4651-17.
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Kpuuyvka Ipuna Onekcandpiena,

acHCTeHT KaeJpu KPUMIHAILHOTO TPOIIECY
HarrioHaJIbHOTO FOPUINYHOTO YHIBEPCUTETY
imeHi SIpocnaBa Mynporo, kaHauIaT
IOPUANYHUX HAYK

3ABE3INEYEHHS ITPAB OCOBM I3 3AXBOPIOBAHHSIMHA
ABO ®I3MYHUMU BAJIAMMU, AKA TPUMAETBCS
I BAPTOIO, B KOHTEKCTI PIIIEHBb €CILI

Ha mowarky Hamoro [MOCHI[UKEHHS 3ayBaXUMO, L0 Y CBOIH
npeneneHTHid npaktuii €CII, 30kpema, Haromomrye, mo KoHBeHIist He
rapaHTye KOHKPETHOTO IpaBa Ha 3/10pOB’S YW MpaBa Ha OXOPOHY 370pPOB’S.
Bonnouac, ckapru 1o €CI1I ocib, siki nepeOyBaroTh Mg BapToOrO, 3 MiJACTaB
HEHaJaHHA iM HaJeKHOT MEIWYHOI IONIOMOTH B yMOBAax i30JILil Ta depes
HE CTBOPCHHS HEOOXIZHUX YMOB YTPHMAHHS 3 OISy Ha iX (isUYHHI CTaH,
pOBFJ‘ISII[aIOTLC?[ HUM BI,I[HOBI,Z[HO 710 crarri 3 K3IUJ, a y pasi HacTaHHA
CMepTi yB’sI3HEHOT 0cOOM — i BIIOBIAHO A0 CTATTi 2: MPAaBO Ha XKUTTSL.

CucrteMHe TiyMadeHHs BITYM3HSIHOTO 3aKOHOJABCTBA JIO3BOJISIE
3pO0OHMTH BHCHOBOK IIPO BIJCYTHICTH INEPENIKy XBOpPOO, HAsBHICTH SKHX
TEPELIKO/DKAE ~ 3aCTOCYBAHHIO /10  MiJ03DIOBAHOrO, ~OOBHHYBAYCHOIO
3arI06KHOTO 3aX0/y Y BHIVISI TPMMAHHS IIiJl BAPTOKO. Y LLOMY aCIIeKTi
ICTOTHE 3HAYCHHS BINrpa€ JIMCKPelis CIIAYOro Cyidi, Cyday, sKi,
Kepytounch monoxeHHsMH cratti 178 KIIK, MoxyTe po3srismatu
XBOpOOJIMBUH CTaH 0coOM K ONHY 3 OOCTaBHH, IO BPaxOBYIOTHCS IPH
3aCTOCYBaHHI 3amoOiKHOTO 3axoxy. BoaHowac, sK TOKa3ye CynoBa
MPaKTHKa, CYAI 3a3BUYAil 3aJMIIAI0Th 1032 yBAarow MOMi0HI 0OCTaBHHH,
HABITh 32 HASSBHOCTI Y IMiJJO3PIOBAHOT0, 0OBUHYBAYCHOTO MEPEIKY XBOPOO,
nepeBaXkHa OLIBLIICTh 3 SKHUX ICTOTHO YCKJIAJHIOE IepeOyBaHHS 0coOu B
i3ossnii. HacnmizkoMm 1poro € momimieHHs mmij BapTy oci0 i3 cepiio3HUMU
(Gi3MIHIMU BalaMH.

3BepraeMo yBary Ha Te, IO Yy 3aKOHOAABCTBO OiIBIIOCTI
€BpPONEHCHKNX KpaiH, HE MICTHTh KaTeropu4yHOi 3a00pOHH CTOCOBHO
MOJKJIMBOCTI, 32 HAasBHOCTI BIATIOBIAHWX IiJCTaB, TPUMAaHHS IIiJ] BapTOIO
oci0 i3 meBHUMHU (iznuHMMH Bajamu. HatoMicTb, BUXOASYM 13 MPaBOBHX
nigxonis, chopmynsoBanux €CIIJI, mpuHUMNOBUIT aKIEHT Mae pPOOUTHCS
Ha 3a0e3neueHHi 0cO0IMBOTO MEAUYHOTO HArJLIy 3a TAaKUM yB’SI3HEHHM, a
TAKOX CTBOPEHHI BIJMOBIIHMX HEOOXIMHMX TrapaHTidi HOro HOPMaJbHOT
KUTTETISTIHHOCTI B yMOBAX 130JIAI111.

HokasosuM y uboMy acriekri € piments €CIUI «D.G. v. POLAND»
Jie TJKPECIICHO, 10 OCKUIBKM (i3WYHHH cTaH OCOOM, yTPUMYBAHOI Iij
BapTOIO, PEryJIsipHO BiJCTEXYBaBCS CIELIaiCTaMM Ta OPTaHH BIAIH
MaKCHMaJIbHO Hamarajucs JAOTPHMYBATHCS PEKOMEHIAlild MEIUKiB MI0/0
HEOOXIAHOTO JiKyBaHHS, 32 BiICYTHOCTI OyJb-SKAX MEIWMYHUX JIOBIIOK HA
MATBEP/KEHHS Te3W 3asBHHKA IPO HEAJEKBATHICTh Ta HEIOCTaTHICTh
MEIUYHOI OTIOMOTH, IO WOMY HajaaBajacs B ymoBax izomsmii, Cya He
MOX€ TPHHUTH 0 BHCHOBKY TPO HEBIAMOBIAHICT Ail BIaagW BUMOTaM
Konsenuii (rm. 175). BonHouac €Bpocyn 3BepHYB yBary Ha HeEoOXiTHICTh
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BXHTTS 3 OOKy JAepkaBu Ta i OpraHiB JOCTaTHIX 3yCHJb AJIsI PO3YMHOTO
3aJI0OBOJICHHS OCOOJTMBUX MOTPed 0coOu, sika mo30aBiieHa BOJI, 1 Mae MEBHI
¢i3uuni Bagu (1. 176).

Oxpim 1poro, 3ayBaxxumo, o CyJ HEOTHOPa30BO MOBTOPIOBAB, IO
JKOPCTOKE TIOBOJKEHHS y po3yMiHHI mopymieHHs ctaTTi 3 KoHBeHIii mae
JOCATAaTH MIHIMAIIBHOTO PiBHS TSDKKOCTI, SKIIO BOHO IIiNANAa€ i Iif0 i€l
CTaTTi, OJHAK OIHKA I[hOT0 MIHIMyMY € BiTHOCHOIO, OCKIJBKH 3aJIC)KUTh
BiJ yCiX OOCTaBHH CNPaBH, TAKMX SK TPHBAJICTh JIKYBaHHS, HOTO (ismiHi
Ta TCHUXIYHI HACHIJKM, a TaKOX, y NMEBHHX BHIIQJIKaX, CTaTh, BIK 1 CTaH
310poB’ss ocobu (. 46 pimenHs y cnpasi «byTpin npoTH Pocii» Bix
22 geprsi 2016 p) [MpuHoMnoBe 3Ha4yeHHS Mae€ W IO3MLIs Cy,uy,
BIZIMOBITHO /10 SIKOI «XO4Ya METa TaKOTO IOBOJUKEHHS € (haKTOpOM, SKHH
HEOOXigHO OpaTH A0 yBaru, 30KpeMa, 4d OyJ0 BOHO INpU3HAUCHE IS
NPUHIKECHHS a00 NPUHIKEHHS >XCPTBH, BIICYTHICTH Takoi METH He
HEMUHYy4Y€ MIPHU3BOAWTH 10 BHUCHOBKY NPO Te, IO HE OYyJI0 IMOpYIICHHS
crarti 3 K3ILJI (m. 137 pimenns y cmpasi «fOnycoBa ta FOnycoB mpotun
AsepOaiikany»). HaykoBuil iHTepec HaBeleHE PIllICHHS CTAHOBUTH TAKOXK
yepes e, mo €CILI chopmyntoBaB y HbOMY JeKijbKa BaKIMBHUX MPABOBHX
no3uwif, a came: (1) HaBiTh 3a BIICYTHOCTI (AKTUYHHX TIIECHHX
YIIKO/DKEHb a00 CHIBHUX (I3MYHMX UM ICHXIYHMX CTpa)KIaHb, KOJU
CTaBJICHHS NPHUHIDKYE JIFOANHY, IEMOHCTPYIOUH HEToBary abo MpUHIKEHHS
fforo abo Ti JMOACHKOI TiMHOCTI, TaK caMmo SK BUKIHKAE MOYYTTS CTPaxy,
CTpakIaHHs a00 HETOBHOIIIHHOCTI, SKi 3[aTHI 3JaMaTH IICHUXOJIOTIYHHHN 1
(Gi3WYHAH OTip JFOAWHU, BOHO MOXe OYTH OXapaKTepH30BaHE SK Take, II0
NPUHIKYE TIIHICTh, @ TaKOX MHinnajgae mix Ail0 3a00pOHU 3a CTaTTelo 3
Konsenuii (. 47); (2) yMOBH TpHUMaHHS OCOOM il BapTOI HE MOXKYTh
OLIiHIOBAaTUCS Y BigpuBi Bia 11 iHBadigHOCTI (1. 59); (3) HemomycTuMuM y
po3yMiHHI ctaTTi 3 € HajgaHHs 0co0l 3 cepilo3HMMHU (I3UYHMMH BaJaMH
MOXKJIMBOCTI MOKJIaJIaTUCSI JIMIIIE HA CBOIX CHIBKAMEPHHKIB JJISI IOTIOMOTH B
KOPHUCTYBaHHI TyaJeToM, KyHaHHi i ofsraHHi abo po3AAraHHi, OCKIIEKA Y
TakOMy pa3i yYMOBH TpPUMaHHA IiJ BapTOK pPIBHOCHIBHI TaKOMY
MOBOJUKEHHIO, IO TPHHIDKYE TigHICTb. ToOTO He MOXHa BBaXKAaTH
BINOBITHMM a00 [IOCTaTHIM JOTJISIU CIIIBKAMEpPHHKA, SKUH He OyB
YaCTHHOI Oyllb-IKOT OpraHi3oBaHOi JOMOMOTH 3 0OKy JAep)KaBH Jis
3abe3nedeHHs TOro, o0 ocoba 3 IHBAIAHICTIO TpUMajacs B YMOBaXx,
CYMICHHX 3 TIOBAaroxo ii JIF0AChKOI TigHoCTi. (1. 51, 63);

OcCo0MMBO BOXKIMBHMH Yy KOHTEKCTI HAIIOTO JOCHIDKECHHS €
BrucHOBKH €CIIJI cTocOBHO HEOOXITHOCTI HaaHHs 0co0i, sika epedyBae B
CHIYOMY 130JIATOPI, 1 IPH LBOMY Ma€ Bajiu 30py abo € CIIO0, MPEAMETIB
abo npucTpoiB, ski 6 Moru 6 mojermuTy i nepedyBaHHS B 130JIA1i1, Taki
SIK, HapuKiag, TpoctuHa. Kpim Toro, mpuMiiieHHs 00’€KTa MalTh OyTH
MpUCTOCOBaHi g Takoi kateropii soxei (m. 60). Jlo toro x Cyn
HAToJIONTy€e Ha XHOHOCTI MPaKTHKH, KOJIX He3Ba)Kal0UH Ha iCHYIOUE ITPABOBE
CTaHOBHUIIE | BUCHOBOK MEINYHOI KOMICIT, SIKMI MPsIMO 3aKJIMKAB 3BUTEHUTH
3asgBHHKA 32 CTAHOM 3JI0OPOB’s, 0co0a BCe O/IHO 3aJIMIIIAacs IIiJ] BapToro Oe3
BXHTTS OyJb-SKNX 3aXOMIB 3 METOIO IOJIETIICHHS CTPaKAaHb, sKi 1 Bike
JIOBOJIMJIOCS TEPIITH MOHS MPOTATOM JIEKUTBKOX POKIB (1. 65).
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CucremHuit xapakrep npooiiem, sIKi BUIUINBAIOTh 3 YMOB TPUMAaHHS
il BapTOI0 Ta BIJICYTHOCTI HaJEXKHOI MEAMYHOI JONOMOTH B yCTaHOBAax
TIOTIepeTHHOTO YB SI3HEHHSI B YKpaiHi, OyJ0 KOHCTaTOBaHO €BpOCYIOM Y
piwenHi no cmpasi «KBamko npotn Ykpaian» Bix 26 rpyzans 2013p. IIpu
upomy, €CIIJI TakoX BiA3HAYMB OCOOJHMBY BaXIIMBICTh BHCHOBKY
cremiaiicra, skuM Oyno O BcraHOBIEHO, 1o ocoba moTpedye
HEBIAKIATHOTO JIIKYBaHHS IIiJl Yac TPUMaHHS ITiJ] BapTOr, ad0 IO BTpaTa
30py Takor o0cob0or0 Oyma OOyMOBIEHa BIiACYTHICTIO HAJIEKHOTO
MEJIMYHOTO JIIKyBaHHS, Y TO HEBIAKIAJHOTO, YH TO IUIAHOBOTO, OCKUIBKH
camMe BIH MOXXE 3aCBIIYMTH aJCKBAaTHICTh YW HEJOCTaTHICTb MEIMYHOI
JIOIIOMOTH ITiJ] Yac TPUMaHHS IIiJ] BapTOIO.

VY posyminni €CIJI BaknuBe 3HaYEHHsT Mae BHCHOBOK IIPO T€, IO
caMme Jep)kaBa MOBMHHA 3a0e3NeunTH Irepe0yBaHHS OcoOM MiX BapToiO B
YMOBax, CyMICHHX 3 ITOBAaror IO JIFOJCHKOI TiIHOCTI, a caMe, 0 CIocid
BUKOHAHHS 3aro0DKHOTO 3aX0Ay HE TOBHHEH HapakaTh Taky oco0y Ha
CTpaXXIaHHs, SKi O 3a CBO€I0 IHTCHCHUBHICTIO NEPEBHINYBATH HEMHHYYUH
PiBEHb CTpaK[aHb, BIACTUBUI TPHUMAHHIO IIiJi BApTOIO, BOJHOYAC 340POB’s
i Oaromnoy4ust yTpuMyBaHOTO MArOTh 3a0€3MeUyBATHCS HAJICKHUM YHHOM
(m. 138 pimenns y cmnpaBi «YUNUSOVA AND YUNUSOV v.
AZERBAIJAN» Bix 17 Bepecus 2017 p.).

Y TpomoBXKEHHI pPO3IIANY HOPYIIEHOI NpOoOIeMaTHKN AOULIEHO
3BEPHYTHUCS 10 ITUTaHHS, 00yMOBIIEHE 3B’ SI3KOM MK CTAHOM 3JI0pPOB’SI 0COOH,
IIOJI0 SIKOT 3aCTOCOBYETHCS TPUMAHHS MiJ BapTOO, Ta BIACYTHICTIO YU
HasIBHICTIO BUMOTH 3BUIBHUTH TaKy 0CO0Y 3 OTJLIIy Ha IeBHi i (hi3UdHI Bam.
Amnani3 npaBoux nosuuiii Cyay B IbOMy pakypci CBIIYMTH PO Te, IO HA
aymky €CIII y BUKIIIOYHHX BHNAAKAX, KOJHM CTaH 30POB’Sl 3aTPUMAHOTO
aOCOJIIOTHO HECYMICHMH 3 #HOro uum 1 TpUMaHHSIM MiJ BapTolo, CTATTS 3
KonBeHIIil MOJXe BUMAraTH 3BUILHEHHS TaKOl 0cOOM 3a meBHUX yMOB. OHAK
1151 HOpMa He MOKe OyTH PO3TIIyMadeHa sSIK Taka, IO BCTAHOBIIIOE 3arabHUN
000B’A30K 3BUIBHATH 3aTPUMaHMX 3a CTaHOM 3710poB’s. CKkopime BOHA
MIOKJIa/Ia€ Ha JAepiKaBy 3000B’s3aHHA 3aXHUIIATH (i3UYHE OIaronorydds ocio,
M030aBIICHUX BOIIi, 30KpeMa, i MIIIXOM HaJaHHSA IM HEOOXIIHOI MEeTUYHOI
nornomoru (n. 138 pimennst y cnpasi «YUNUSOVA AND YUNUSOQV v.
AZERBAIJAN» Bin 17 Bepecus 2017 p.).

3BaXkalouM Ha 1€, MDKHApOJIHHUH CYJOBHI OpraH BUCYBa€ IEBHI
BUMOTHM [0 DPIBHS MEIMYHOTO OOCIyroByBaHHs, SIKE€ HAlA€ThCs B
neHiTeHUiapHux ycraHoBax: (1) BiH Mae OyTH BIINOBIAHWI TOMY, IO
JIep’KaBHI OpraHu 3a0e3nedyloTh CBOEMY HACENICHHIO 3arajioM, IpoTe e
30BCIM HE O3HaYae, IO KOXHOMY 3aTPHMAHOMY Mae OyTH TapaHTOBaHO
TaKUH piBeHb MEAMYHUX ITTOCIYT, SKHH HA/A€ThCS Y HAHKpaAIIMX MEIUYHUX
3aKJIaJax I1103a MEXaMH TIOpeMHUX ycTaHoB (1. 137 pimeHHs mo crpasi
«bmoxin mporu Pocii» Bix 23 6epe3ns 2016 p.). BincyrHicts mMemuanoi
JIOIIOMOTH, 1 3arajioM, TPUMaHHSI I1iJ] BAPTOIO B HEHAJIEKHUX YMOBAX XBOPOT
0ocobM MOXKe pPO3IIHIOBATHCS SK JIKYBaHHA, SIK€ CYNEepednTh CTaTTi 3
Kongenmii (. 138 pimenni mo copasi «YUNUSOVA AND YUNUSOV v.
AZERBAIJAN»); (2) nepxaBa TOBMHHAa TapaHTyBaTH aJIeKBaTHE
3abe3neueHHs 310poB’A 1 Onaromnonyyus 3aTpuManux oci6 (1. 165 pimenHs
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1o cripasi «Bigovi¢ v. Montenegro» Bin 19 wepsus 2019 p.). [Ipu upomy Te,
IO 3aTpUMaHMi OyB OIJISIHYTHH JiKapeMm, SKWil NMpH3HAYUB HOMY HEBHY
(opMy JIiKyBaHHS, aBTOMAaTHYHO HE O3HAuae, 10 MEANYHA Jonomora Oya
azexkBaTHOO. ToOTO Biaja TakoX Mae MPOAEMOHCTPYBAaTH, IO OyiH
CTBOpEHI HEOOXimHi yMOBH I (PAaKTHYHOTO BUKOHAHHS IIPOIHCAHOTO
nikyBaaHA (1. 142 pimenni mo copasi «YUNUSOVA AND YUNUSOV v.
AZERBAIJANY).

Kyoapee Iean Bonooumuposuu,

3aBigyBay Kadegpu KpUMiHATBHO-TIPAaBOBUX
JCLUILTIH JJOHeIIbKOTO I0pUANYHOTO
iHctutyry MBC Ykpainu, kauaunar
IOPUANYHUX HAVK, TOLEHT;

Bapzan Cepeiii Cepeiitosuu,

3m00yBad CTYyIIEHS BUIOI OCBITH MaricTpa
JIoHEenpKOTo 1epKAaBHOTO YHIBEPCUTETY

KOTI'HITUBHI INIAXOJHU 1O TAKTUKH JOIUTY:
MOJEJIb PEACE

3 mosuwiii neuxosorii - pomnut XapaKTepU3yeThCs HasIBHICTIO
mpoIecyanbHoi hopMu KOMyHlKallll (crminKkyBaHHS) MK Cy0’€KTOM, SKHUU
BeAe JonuT  (CHigduM), 1 JONUTYBaHHUM (HOTepHIJ'II/IM CBIZIKOM,
11i103pIOBAHAM), IIUISIXOM OTPHMAHHS 3BOPOTHOT'O 3B’S3KY Bil OCTAHHBOTO.
B mpomy mmani cnymHoro € mosumist B. FO. Ilemiteko, skuii BU3Ha4ae
JOINT SIK CKAAOHUL [HGOPMAYIIHO-NCUXONOSINHULL NpOYeC CRINKYEAHMHS.
(Bunineno mamu — [. K., C. B.) oci0, I<0Tp1 0epyTh y HbOMY Y9aCTh, IO
CHpsIMOBaHUI Ha OTpI/IMaHH}I BIZIOMOCTEHl IpO BiJIOMi JIONUTYBaHOMY
(axkTH, HEeOOXimHI [l BUKOHAHHS 3aBJaHb KPUMIHAJIHHOTO MPOBAKESHHS
[1, c. 73]. KomyHikaTHBHa CKJaJ0oBa JONUTY OOYMOBJIEHa THUM, 110 Oe3
CHIUJIKYBaHHS Ta B3a€MOJIT MK y4aCHHKaMH KPHMiHAJbHOTO POBA/IKEHHS
HEMOXITUBO OTPUMATH JOCTOBIPHI Ta MOBHI 3a 00CSTOM (aKTHYHI JaHI PO
KOXKCH €JIEMEHT MNpEeAMETY JOKa3yBaHHS, B TOMY YHCI BIZOMOCTI IIPO
MOTHBH, METy Ta NPUYMHM BUMHEHHS KPHUMIHAJIBHOTO MPABONOPYIICHHS.
Boxnouac, sk CHpaBe,I[J'II/IBO 3a3HAYa0Th (i)axiBui 1H(1)0pMau1$1 sKa
3aikcoBaHa B IaM’sTi JIONMTYBAHOTO NPH CIPHIMHATTI THX 4M iHIIMX
npeAMeTiB abo SIBUII, IiJi 4Yac JOMHUTY BiJTBOPIOETHCS 1 IEPelacThes
cniguoMy y (Gopmi BIANOBIIHUX MOBHHX 1 (DOHETHUHHX KOHCTPYKIIH, a
TaKO)X HeBepOaJIbHMX 3ac00iB CIIKYBaHHS, IO BKa3ye Ha IMi3HABAIbHY Ta
KOTHITHBHY CKJIQJIOBi JOTIUTY [2, ¢. 352].

3a3HaueHi acleKTH JONMHUTY OOYMOBIIIOIOThH JIOLUIBHICTh BUKOPUCTaHHS
SIK TICHXOJIOTIYHMX, TaK 1 JIHTBICTHYHMX IIIXOMIB MpPU po3podIi He
NPIMYCOBHUX Mojened JonuTty. B oMy IulaHi IOKa30BO, IO OUIBIIICTB
3apyODKHHMX TPAaKTHKIB HaMara€rbcsi OOMEXUTH TEpPMiH JIONUT y BXXUBAHHI,
apke BIH TICHO TIOB’S3aHUM 3 OOBHHYBAJIBHUM TIJXOJIOM, a TaKOX
NPUMYCOBOIO 1 HACWJIBHHIBKOIO KOHOTamiero. Ha mpormBary BoHHK
MPOMNOHYIOTh ~ BHUKOPHUCTOBYBATH  ICHUXOJIONYHO  HEWTpalbHE  IOHSTTA
«IIPOTIECYaTbHOTO 1HTEPB’IO», SIKE CEMaHTHYHO HAIlJIeHe Ha OTpPHMaHHSA
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inpopmanii B rmepebiry po3MOBM 1 ONMTyBaHHA, 110 3a (HOpMaTOM
CIIOPIZHIOETHCS 31 3BUYAWHUM IHTEPB’I0, HANPHKIIAJ, BUPILIYIOYHM 3aBIAHHS
LI0JI0 YCYHEHHS HENOJIKIB JONHTY, HAa modyatky 90-X pOKIB JOCIiJHHUIIbKA
rpyna MiHictepcTBa BHYTpIlIHIX crpaB BenukoOputanii Ha dYom i3
OopuranceknMm  topuctom  P. Bymmom  (R. Bull)  obrpynryBamm  mozpens
inrepB’toBanHs P.E.A.CE., TakTHKa sKOi cCIHpaeThcs Ha 3100YTKA
KOTHITHBHOI ricuxosiorii [3, c. 40]. AGpesiarypa P.E.A.C.E. BuKxopHCTOBYy€ETCS
JUTSE TIO3HAYCHHS I1'SITH CTaIliB JOIHTY, 3MICT SIKHX 3BOXUTBCS 10 HACTYITHOTO:

1. Planning and preparation — TUIaHYBAHHS 1 MiATOTOBKA, sIKi €
OCHOBOIIOJIOKHUMH JIIsL TPOJYKTUBHOTO 1HTEpB’oBaHHs. [InaHyBaHHS
nependavyae BUBYECHHS JIOCTYITHOI iH(popMalii npo ocody JONUTYBAaHOTO Ta
0COOJIMBOCTI BYMHEHOTO KPHMIHAJHHOTO MPABONOPYIICHHS, BU3HAYAIOUYH
KITIOYOBi TIPOOIEeMH Ta i

2. Engage and explain — Hanaro/pkeHHST ICUXOJIOTIYHOTO KOHTAKTY
Ta PO3’ACHEHHS TEMH JONUTY. I[Ipym NBOMYy BAXKIMBHM EIEMEHTOM
B3a€MOJii, Ha OYMKY pPO3POOHHKIB, € WIATPUMAaHHSI CETHYHOTO pIiBHS
CHUIKyBaHHs, @ TaKOX BMIHHS IPUCTOCOBYBaTHCS 1O 3MiH OOCTaBUH
Oecinu. Pexomennyerbes uist (bopMyBaHH;I NpaBUIBHUX BIIHOCHH Hepen
T0YaTKOM JIONATY HaJlaroJMTH i3 JOMMTYBAHMM KOHTAKT. PasoM 3 Tum s
I IBUILICHHS plBHﬂ JIOBIpH BapTO BUKJIACTU NPUYMHHU TPOBEACHHS IHTEPB fO
Ta OTOJIOCUTH HOTO METY.

3. Account clarification and challenge — Binbuuii Buknaza inpopmariii
JONUTYBAaHUM IIPO 0OCTaBMHU 37109MHY. ETam cripsMoBanuii Ha OTpUMaHHS
Bil 0cOOM MaKCHMaJIbHO TIOBHOI JeTami3amii oOCTaBHWH, IO BigOyiucs.
[pore, six Bkazye P. By (R. Bull), poss ciiggoro He € iIKOM MTaCHBHOIO,
OCKUJIBKM JUIsi yTOYHEHHsS IIEeBHHX BIJIOMOCTEl BIH TOBHHEH BMITH
miaTpumary Oecify, crnpsiMOBYBaTH ii B HEOOXiJHY CTOpPOHY, a TaKoX
CHPUSITH BIJIHOBJICHHIO B mam’arti 3a0ytoi iH(bopMaui'l' [4, c. 7]. Hicna
3aBEPIICHHS BUIHOIO PO3Ka3y, IONHMTYBAHOMY HEpPiIKO IPOIOHYETHCS
PO3MIOBICTH OKpeMy iH(OpPMALLifO, alle 3i 3MIHOK XPOHOIOIIYHOIO MOPSIKY
YW 3 MO3MIII IHIIOTO yYacHUKaA IMOAil 37104nHy. TakoX IOMyCKaeThes Mmoo
CITL UMt micist 3aBepIICHHS IOTOBial JOTTUTYBaHOL ocobu
MPOJIEMOHCTPYBaB 1if 3HaiileHi MPOTUpiYYsl a00 HEBIANOBIHICTh B LIOHHO
OTpUMaHUX BiJIOMOCTSIX.

4. Closure — 3aBepiienns. Ha npomy etami qyxe BakJIHMBO, mo0 yci
YYaCHUKH JIOTIUTY yCBioMuiK iHdopmariro, sika Oylia oTpuMaHa Iij yac
PO3MOBH, a TaKOX Te, sIKi HacJiIKu BOHa MaTUM€ B MalOyTHBOMY.
JonutyBaHoMy Mae OyTH HajaHa MOMJIMBICTH 3a/aTH OyAb-siKi IMHUTaHHS
abo Jarm J0NAaTKOBI TOsICHEHHsA. BaumBo, mo0 Ha 3aBeplIEHHS
IHTEpB 10ep MiZICyMyBaB Pe3yJIbTaTH TOTO, 10 CKa3aB JOMUTYBAHHUMH.

5. Evaluation — anamni3 it ouinka inteps’to. Ilicis 3aBeplLieHHs BCiX
eTamiB criBOecian HeoOXiTHO OIIHUTH OTPUMaHi pe3yyibTaTd B Iliiomy. B
MepIry d4epry aHalidy MiAJaloTeCs JOCATHYTI NI, Ha MiACTaBi 4Oro
BH3HAYAETHCSI HEOOXIOHICTP TPOBEICHHSA IHIIMUX JOCTKEHb abo
nonatkoBe omuTyBaHHS. Jlami BigOyBaeThCsl CIIBCTaBIEGHHS OTPHUMaHHX
BIZIOMOCTEH 3 YK€ HAsABHUMH (aKTHYHUMH JIAaHUMH, OTPHUMaHHX B XOJi
IHIIKMX CJIIIYMX 3aXO0JIB.
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VY rtakiii TexHiui 30opy indopmauii Oynes-iki Gopmu oOmany He
MaTUMYTh BHPILIaJIbHOTO 3HAUYEHHSI, OCKIIBKH KOYKHE CJIOBO B IOJAJIBIIOMY
Ba)XJIMBO TEPEBIPUTH ¥ TOPIBHATH 3 iHIIMMHU aoka3amu. [lompu Te, 110
JIesIKi HAYKOBIN KPUTHKYIOTh IIEW MiAXiM 32 HAIMIPHY «M’SIKICTB», BapTO
3a3HAYUTH, IO B OJHOMY i3 aMEpUKaHCHKUX JOCIiIKCHb, IPOBEICHOMY B
2010 pomi, BCTaHOBIICHO, IO 3aCTOCYBAHHS CIIAYUMH <(OKOPCTOKHX» 1
MaHIMyIATUBHUX METOMIB, HEPIIKO MPHU3BOIATH OO 3HAYHO TipIINX
HACIIJKIB, B TOMY YHCIi W 0 BH3HAHHS JOKa3iB y CyaAi HEIOMyCTHMHMU,
pyiHyroun moOynoBaHy cxeMmy oOBuHyBadeHHs [5, c. 12]. Tomy 3a
pe3ysbTaTaMM aHali3y KUIBKOCTI Ta SKOCTI (PaKTUYHUX JIAHUX, OTPUMAaHHX
i3 3acrocyBanHsM mozeni P.E.A.C.E., koHCynbTaHT aMepuKaHChKOT MOJiLii
M. Hlomnym nifinuia 10 BHCHOBKIB, IO Taka MOJENb, HE3BAXKAIOUHM Ha
30BHIIIHIO  «M’AKICTB», JIEMOHCTPY€ 3Ha4He IMIJBUINEHHS  PIiBHA
HEYNEPEKCHOCTI  CIIYOT0, YHHWKAOYH BHHUKHEHHS IEpeIdacHUX
CYIUKEHb TIPO BHHYBATICTh UM HEBHHYBATICTH 0COOH, IO IMIIBHILYE SKICTh
OTpUMaHuX MOKa3aHsb [6, c. 33].

Takum unnom, monens P.E.A.C.E. Brepie po3risHyia JOMUTYBaHY
0co0y 3 HEWTpalbHHUX IMO3MILIH, Ta Mae HAa METI OTPHUMaHHSA JOCTOBIpHOT
iHpopManii m©po TOmil0 3MOYMHY 0€3 MaHIMYISATUBHHX  TaKTHUK,
yIepeKEHOCTI 1HTepB’I0epa MNP0 BHUHYBATICTh KOHKPETHOI 0COOM UM
MparHeHb 1i 3BHHYBATUTH IiJ Yac omuryBaHHI. OcoOnmBICTE Mozemi
MOJIATae y BUKOPHCTaHHI HAyKOBO OOTPYHTOBaHMX METOIB, IO SKHX
BITHOCSThCA BiNbHA pOSHOBi,I[L KOTHITUBHE I1HTEPB’I0 i ynpaBJ‘IiHHSI
Oecinoro. [lms ix peamisamii iHTEPB’IOCPH KOPHCTYIOTHCS MPHHOMAMH
AKTHUBHOTO CIIXaHHs, BUKOPHCTAHHS nay3 i TU, BIAKPUTHX 3allUTaHb,
akTMBizalii mam’ati Tomo. HeWTpanpHi TpHIIOMH ONMUTYBaHHSI, SIK
crpaBe[yIiBO  3a3Hadae npodecop cymoBoi mcuxosorii  C. Cykapa
(S. Soukara), 03BONSAIOTE JOCATTH MO3WTHBHHUX  PE3yJbTATIB, IIO
NOJAraloTh y: TOYHOMY BIATBOPCHHI iH(popMarii, sika 30epiraeThcs B
nam’sTi JIOMMTYBAHOIO; 30LIBIICHHI OOCATY IOBiXOMIICHOI iH(pOpMmaii;
3a0e3neueHHl SAKOCTI IIOKa3aHb BHACTIJOK BIANOBiAEH Ha NHTAHHS
BIZIKDUTOTO THUILy; CTBOPEHHI 3BOPOTHOTO 3B’S3Ky 13 JONHTYBaHUM;
30epekeHHl PiBHSI JIOOPOBIJIbHUX 3i3HaHb y TOPIBHSHHI 3 YCTaJlCHUMH
METOJIaMH JIOTTUTY, aJie 3HUKYIOUH PU3HK MOMIIIOK [7, ¢. 907].

Huni Opuranceka monens P.E.A.C.E. 3HaXoJuTh CBOE NpaKkTHYHE
3acrocyBanHs B ABctpaiii, Hogiii 3enannii, Hopserii, Kanani. [nui kpainu —
B’etnam, Iumonesis, Cinramyp, Manaiisis, PecnyOuika IpnaHmiss — akTHBHO
BUBYAIOTH CBITOBUI HOCBiA /I TOJIMIIEHHS BIACHUX METOAMK JIOCYIO0BOTO
po3citityBaHHS. Y SBISETHCS, 0 PO3POOKH OPUTAHCHKMX KPUMIHAICTIB, 10
BUKJIAJICHI BWINE, MOXYTh OyTH MiKaBi W BITYM3HSHUM (paxiBIsIM SK B
TEOPETUYHOMY, TaK i IPAKTUYHOMY IIIaHAaX.
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Kybapesa Onvza Bonooumupisna,

JIOLEHT KaeApH KPUMIHATBHOTO TIPOLECy
HarionansHOi akageMii BHYTpIIIHIX CIIpas,
KaHIUIAT IOPAIUIHIX HAYK

HE3MIHHICTb CKUIALLY CYY SIK TAPAHTIA
BE3IIOCEPEJHOCTI JOCJILI?KEHHS TIOKA3IB

VY cr. 319 KIIK Ykpainu 3aKpiruieHo IPUHIUIIOBE MOJI0KEHHS 11010
HE3MIHHOCTI CKJIajy CyJy, 3MICT sIKOro mepezbayae 3uiiiCHeHHs CY/ZI0BOTO
PO3IIIsIY Y KPHMiHAIBHOMY TNPOBA/DKCHHI 3 CaMOro MOYaTKy i o Horo
3aKiHYCHHs B OJHOMY CKIaii CyamiB. V pasi, sKIIO CyUIs 10306aBIeHHit
MOXJIMBOCTI OpaTH y4acTb y CyJOBOMY 3acifaHHI (BHACHTIZOK 3aKiHYCHHST
MMOBHOBa)XKEHb CYIMi, 3asABJICHHS 1 3aJ0BOJICHHSA BifBOAY (CaMOBiIBOIY)
cyJuui Ta iH.), BiH Ma€e OyTH 3aMiHEHUM IHIIUM CYIJCI0, SIKU BU3HAYAETHCS
y IOpAAKY, BcTaHoBIeHOMY 4. 3 cT. 35 KIIK Vkpainu.

Y nmpumucax 3rajaHol CTarTi 3HAXOAWTh CBOE BiOOpaXKEHHs
peaitizaitis NPUHIHITY 6e3mocepeIHOCTI CY0BOTO posriszay, 3TIHO 3 AKUM
(hopMyBaHHS| BHYTPIIIHBOIO TIEPEKOHAHHS CYyMIi Mae BinOyBarncs Ha
TiICTaBl 0COOMCTOrO MOCIIKEHHS JI0Ka3iB i BUBYCHHS YCIX MaTeplamB y
cnpaBi. Apke y pasi 3aMiHM Cy[Ji 3 METOI0 OCOOMCTOro CHpPUHHATTA
JI0Ka3iB, IO JOCITIPKYBAINCh IONEPEAHIM Cy/JICI0 UM CKJIaZIoM Cyny,
BIJIMIOBIJTHO CYIOBHH PO3IJIS/L PO3MOYHMHAETHCS CIIOYATKY.

3rinno 31 c1.23 KIIK Vkpaium cya Jochijkye JOKa3u
6e3nocepeinbo. [TokazaHHs y4aCHHKIB KPUMIHAJIBHOTO IPOBAKEHHS CYA
otpumye ycHo. He MoxyTep OyTH BH3HAHI [OKa3aMH BiIOMOCTi, IO
MICTSTBCSA B TOKAa3aHHIX, pedyax i JOKYMEHTaX, SKi He OynH NpeaMeToM
Ge3rocepeIHbOT0 JOCIKEHHS Cy1y, KpiM Bunajikis, nependayeHnx KIIK
Vkpainu. ToOTo cyn Moke MPUHHATH SIK J0Ka3 IOKa3aHHS OcCi0, sKi He
JaloTh iX Oe3nocepenHbO B CYJOBOMY 3acilaHHi, JIMIIE y BH3HAUYCHHUX
3aKOHOM BHIaJKaxX. 30KpeMa, i3 3arajbHOr0 NpaBWia MpO Te, L0 Micis
3aMiHH CyIJl CyJOBHH PO3TIIII PO3MOYMHAETHCS CHOYATKY, HOPMH H. 2
cT. 319 Tta ct. 320 KIIK Ykpainu 3aKkpiIutioloTh ABa BUHATKH:

[To-mepure, cymoBUH PO3IISA  MPONOBKYETHCS, SKIIO M dYac
CYIOBOTO 3acilaHHs CYJIIO 3aMiHIOE 3anacHuil cyns,. CyToBUi pO3TIsia y
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TaKOMY pa3i 3aKiHYy€e CyJ Y HOBOMY CKJIaJi. 3amacHuil Cyaas — Ie CyIs,
SIKMI TIOBUHECH OyTH IMpPH3HAYCHUH y KPUMIHAILHOMY MPOBAJKCHHI, IS
MIPOBEJICHHS SKOTO MOTPiOeH 3HaYHMiA yac. B Takomy pasi 3amacHuil cymis
nepe0dyBae B 3ali CYAOBOrO 3aCifJaHHSA MPOTSITOM CYIOBOTO PO3LIISAAY.
PimenHs mpo HEOOXIMHICTh MPHU3HAYCHHS 3aIIaCHOTO CYAII NPHIMAaE CyI,
oo 37ifICHIOBaTHME CYIOBE IIPOBAPKEHHS, OJHOYACHO 3 NPU3HAUYCHHSIM
MiATOTOBYOTO CYIOBOTO 3aCiTaHHS.

Io-mpyre, cyl MOTHBOBAHOIO YXBAJIOKO MOXE NPUAHSTH PIIICHHS
po Bl)lcyTHICTL HEOOXIZHOCTI PO3OYMHATH CY/OBHIi PO3IIIS] 3 HOYATKY
Ta 3MIHCHIOBATH MOBTOPHO BCi a00 YaCTHUHY MPOICCYaNbHUX i, AKi BKE
3MIACHIOBAIUCS i Yac CYAOBOIO PO3TJSAY A0 3aMiHH CYAJl y BHIAJKY,
SIKIIIO TAKE PIlICHHS HE MOXKE HETaTWBHO BIUIMHYTH HA CYJIOBHUIl PO3IIIS, Ta
3a yMOBH JOTPUMAHHS TaKUX BUMOT'

— CTOpOHH, TIOTEPILINIT He HAIIOIATAI0Th Ha HOBOMY MIPOBEICHHI
TIpoIeCyabHUX Jil, sIKi Bike OyIJIM 3AIMCHEHHI CyIOM A0 3aMiHH CYIIi;

— CyIUls, IO 3aMiHHB CYJUO, SKHii BH6yB 03HAOMUBCS 3 XOIIOM
CyIOBOTO TPOBAKCHHS Ta MaTeplanaMH KpI/IMlHaJ'II)HOFO MIPOBAKCHHS,
HAsBHUMH B PO3MOPSA/DKEHHI CyAy, 3TOJCH 3 NPUHHITHMH CYIAOM
MPOIECYAIbHUMH PIIICHHSIMH 1 BBaKA€ HE JOIIJTHHAM HOBE MPOBEACHHS
MpoIeCyalbHUX Mil, M0 Bxe Oyau MpOBEJCHHI a0 3aminu cymm (4. 2
ct. 319 KIIK Ykpaian).

VY TakoMy pasi JOKa3W, mI0 OVIHM MOCHiIKCHHI IiJ 9ac CYIOBOTO
PO3TILINY 1O 3aMiHHM CYIAi, 30epiraroTh JOKa30BE 3HAYCHHS Ta MOXYTh
OyTH BUKOPUCTaHI Il OOTPYHTYBaHHS CYAOBUX PIllICHb.

IMopyd 3 uuM, cyn, NpUMArOYd pILIEHHS IPO BIICYTHICTbH
HEOOXITHOCTI PO3MOYHHATH CYIOBUI PO3MIISAI 3 MOYATKY, OKPIM HaBEICHUX
BUIIIE 3aKOHOIABYMX BHUMOTL, IMOBHHEH, HA HAIlleé MEPEKOHAHHS, TaKOX
BpPaxOBYBaTH HACTYIIHI OOCTABUHH:

1) mo3uitito OOBMHYBAYEHOTO IMIOMO CBOEI BHHYBATOCTI. OCKIIBKH,
SIKIIIO CTOPOHU KPUMIHATBFHOTO MPOBALKCHHS HE HAIOJIATAIOTh HA HOBOMY
MIPOBEICHHI TIPOILIECYaJbHUX i, OOHAK B TOH ke Yac OOBHHYBa4CHUI
KaTerOpUYHO 3allepedye CBOK BHHYBATICTH V CYIOBOMY 3acimaHHI, a
JMOCTIDKeHHST  1OKa3iB, IIOKa3aHHS OOBMHYBAaYeHOr0O Ta  CBIJKIB,
OTOJIOIICHHST JIOKYMEHTIB MPOBEJCHE IHIIUM CKIaJ0M CYAy 10 3aMiHU
CyIUIi, TO 1I¢ BUKJIUKAE OOIPYHTOBAHI CYMHIBH B TOMY, II[0 HOBUM CKJIAJIOM
CYIy 3a HAaCIIIKaMd CYIOBOTO DO3IJsiAy Oyae NPUAHITO 3aKOHHE,
00IrpYHTOBAHE Ta CIIPABEIUBE CYA0BE PIICHHS.

2) erart CyJI0BOrO PO3IIISILY, Ha SIKOMY CYIIsl TI030aBIICHHI MOXKITUBOCTI

}IiﬁCHIOBaTI/I NOAANbIIMA  CYIAOBHH PO3IIIsf. HpnﬁHﬂTTﬂ piLIeHHs po
BIICYTHICTE HEOOXIZHOCTI PO3INOYMHATH CYIOBHI PO3IIS 3 IOYATKY IICIs
3aMiHU CY/JIi Ha eTarti CyZIOBUX Jie0aTiB Y1 OCTAaHHBOTO CJIOBA OOBUHYBAYEHOTO
MOYKE MaTH HETaTHBHI HACIIAKHY, a)Ke YXBAJICHHS 3aKOHHOTO, OOIPYHTOBAHOTO
1 BMOTHBOBAHOTO CY/IOBOTO DillIeHHSI HOBUM CKJIQJIOM CYAY, SKUH HE JTOCTIINB
JKOIHOTO J0Ka3y y MPOBADKEHHI OE3MOCepenHbO Ta HE 3aCiIyxXaB IMPOMOB
YYaCHHKIB CyIOBHX J1c0aTiB, HEMOXKIIMBO.

Sk cBimUUTH cymoBa mpakTHKa BepxoBHoOro cyny ta Bumoi pamn
MPaBOCYAMS HEMOOJMHOKUMH BHIIQJAKAMH € T[OPYIICHHS MPUHIUITY

157



HE3MIHHOCTI CKJaqy CyAy HiJl 4ac CyIOBOI'O IPOBa/DKEHHS, 10 HEPiAKO €
I/ICTaBOIO JUIsl CKAaCyBaHHS CYIOBHUX pIIICHb Ta MPUTATHEHHS CYIUIIB 10
JUCHUIUTIHAPHOT B1IMOBIAEHOCTI.

Tak, y mnocraHoBi BepxoBHHI cCyH, CKacoByHOUM BHPOK CYIYy,
KOHCTaTyBaB MOPYIICHHS cynoM meproi iHctanmii Bumor cT. 319 KIIK
VYkpaian. 30kpeMa KOJETi€l0 CyAaiB OyJ0 BCTaHOBJICHO, IO MpPH 3MiHi
CKIamy Cyxy CYAOBHH pO3INIAA HE pO3MOYaBCS CHOYaTKy, a OyB
MIPOAOBKEHNH 0e3 MPUUHATTS MOTHBOBAHOTO DIIICHHS IpPO BiICYTHICTh
HEOOXITHOCTI PO3MOYMHATH CYJOBUI PO3IIISLA 3 MOYATKY, a JyMKa CTOPIH
KPUMiHaJIBHOTO MPOBAKEHHS 3 IIbOTO NPUBOAY HE 3’sicoByBasiach. Kpim
TOro, y Marepianax TIpoOBaJDKEHHS BIJCYTHIH ayauo3amuc CyJOBOTO
3acijiaHHs, B SKOMY BinOynacs 3aMiHa CcKiIaxy cCyay, Ta sKHH Ou
MiATBEPIKYBaB, IO YyYaCHUKAM IMPOIECY IOBIIOMILUIOCS TMIPO 3aMiHy
ckianmy Koserii cyanis [1].

CynoBa MpakTHKa UTIOCTpye TpyOi MOPYIIEHHS ITOJIOXKEHHS IOJ0
HE3MIHHOCTI cKkiamy cyxny. IlpukmagoM TOMy € HacTymHE pilOICHHS
BepxoBHoro cyny, sikuid, 3aJOBOJIBHSIIOUM KacaliiiHy CKapry 3axHCHHUKa
PO CKacCyBaHHS CYIOBOTO PILLIEHHs Cy[ly Mepiuoi iHCTaHIii, BCTAHOBHB, 1110
Ml 4ac CyJIOBOrO pO3IIsily Y KPUMiHAIbHOMY HpPOBajKeHHI Ha erari
JIOCIIJKCHHS [TOKa3iB BiMOYIHCSA 3MIHM B CKJIaJi KOJETii, MICIsS Y0T0 CY[
MIOCTaBUB Ha OOTOBOPEHHS yYacHHKAaM CYyJIOBOTO INPOBA/DKEHHS NUTAHHSI
100 MOXJIMBOCTI TPOJOBXXEHHS CYIOBOTO PO3IIISiAYy B HOBOMY CKIaii
Kouerii cyamiB. BucnyxaBmm ayMKy CTOpiH, Ta, 3 OIVIAAY Ha 3alepedeHHS
CTOPOHHU 3aXHCTY, CyZA HIiHIIOB BHUCHOBKY PO HEOOXITHICTH pO3IIOYaTH
CYJIOBHIA PO3IJIS CIIOYATKY, IPO 10 OYJIO MOCTAHOBJIEHO YCHY YXBaly, sIKY
3aHEeCEeHO JI0 KypHally CyA0oBOro 3aciants. [Iporte cyn, Bcynepey pillleHHIO
PO HEOOXIJHICTh PO3MOYaTH CYJOBHUI PO3IIIS 3 MOYATKY, B HACTYITHOMY
CyJIOBOMY  3aciiaHHi  ()aKTUUYHO TIPOJIOBXKMB  CYIOBHH  PO3IJISIL.
[ponecyanpHi Oil TOBTOPHO HE 3MIMCHIOBANHCS IICHS 3aMiHHM CyZAJi, Ha
YOMY HAIoJIsiraja CTOpOHa 3aXHCTY, a NMOKa3aHHs MOTEpPIioi, ki He Oyiu
MIPEeAMETOM 0E3MOCePEeAHbOr0 JIOCTIPKEHHS HOBOTO CKJIaly CyOy, B
MoJabIIOMY Oy BUKOPHUCTAHI U OOTPYHTYBAaHHS BUPOKY [2].

OueBHIHO, IO OKpECIeHe 3arajbHe IIOJIOKECHHS BKa3ye, IO
HE3MIHHICTh CKJagy Cydy BHCTYIA€ TapaHTI€El0 Oe3MmocepeIHOCTI
JIOCITI/DKeHHSI JI0Ka3iB Ta 3a0e3nedye 3aBIsKH LIbOMY YXBAJICHHS CYIISIMH
0OIpyHTOBAHOTO PILlIEHHS] BUHSATKOBO 32 CBOTM BHYTPILIHIM IEPEKOHAHHSIM,
Ha MiJCTaBl 0COOMCTOrO CIIPUHHATTSI IOKA3iB 1 BUBYEHHsI YCIX MarepialiB y
crpaBi. A MOpyIIEHHS MOJOKEHHS PO HE3MIHHICTh CKJIay CyAy HAJICXKUTh
70 Oe3yMOBHHMX MIJCTaB JJIsI CKAaCyBaHHS BHPOKY UM IHIIOTO CYIOBOTO
PIILICHHS BUIIECTOSIINM CYIOM.
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Kvaux Mapuna Hocunisna,

TOLICHT Kadeapu KpUMIHATBHOTO MPOIIECY
HanionaneHOT akajeMii BHYTPIIIHIX cIpaB,
KaHJAUJIAT IOPUIUYHUX HAYK, JTOIICHT;
Tepewenko FOnia Bacuniena,

nmpodecop kabenpu KPUMIHATTLHOTO MPOIIECY
HartionansHo1 akajeMii BHYTDIIIHIX CIIpaB,
KaHIUIAT IOPUIMIHUX HAYK, TOICHT

MIACTABHU TA MPOLECYAJBHUM MMOPAI0OK .
3ACTOCYBAHHSA THUMYACOBOI'O BUWJIYYEHHA MAUHA

TumuacoBe BUIYYEHHS MailHa € OJHHMM 13 3aXO4iB 3a0e3leueHHs
KPHMMIHAJILHOIO MPOBAKCHHS, SIKMH 3MIMCHIOETHECS 3 METOI0 CBOE€YACHOI'O
BUSBIIEHHS Ta DO3CIIAYBAHHSA KPHMIHAJBHUX IIPABOIIODYIIEHL 1 HMOro
3aCTOCYBAHHS CYIPOBOUKYETHCS OOMEKEHHAM KOHCTHUTYIIHHHX IIpaB Ta
CBOOO/I JTIOIMHH.

Ileii mnpaBoBHiI IHCTHTYT B CHCTEMI 3aXxOIiB 3a0e3leYeHHs
KPUMIHAJIBHOIO MPOBAKEHHS CTBOPIOE HEOOXIIHI YMOBU IS ITOJAJIBIIOTO
apelITy MaiHa, [0 Ma€ Ha MeTi 3a0e3ledYeHHs BIAIIKOAYBAaHHS IIKOIU
3aBIAHOI KPUMIHAJIBHUM IMPABOMOPVIICHHIM, MOXJIMBOI KOH(ICKAI1
MaifHa, a TaKoK 30MpaHHs Ta 30€pEKEHHS TOKAa3iB.

Tak, BimmoBimHo mo 4. 1 cr. 167 KIIK VYxkpaiHu TuM4YacoBUM
BUJIVYEHHSAIM MaiHa € (bakTuyHe 1mo30aBIIEHHS MiZ03DI0OBAHOro abo ocid, v
BOJIOMIHHI SKMX IlepeOyBa€ 3a3HaueHe vV YacTHHI 2 1€l crarri MaiiHo,
MOJKJIMBOCTI BOJIOMITH, KOPHCTYBAaTHCS Ta PO3IOPSIIKATHCS IIEBHUM
MaiHOM [I0 BHPIIIEHHS MTUTAHHS PO apelnT MaifHa abo Horo moBEepHEHHS,
a0o ioro crnemianbay KoHMICKAL0 B MOPSAKY BCTAHOBJIEHY 3aKOoHOM [17.

ITizcraBaMy THMYACOBOI'O BHIIYYEHHS MOKE OYTH MaiHO y BUIIISIL
pedeil, JOKYMEHTIB, I'POIIEH TOLIO, AKI BiANOBIIAIOTE OJHOMY 3 KPUTEDIIB,
nepez[6aqu1/Ix q.2 cr. 167 KIIK YKpa'l'HI/I TOOTO SKIIO BOHH:
1) mianrykasi, BUTOTOBJICHI, PUCTOCOBAHI YM BHKOPUCTaHI K 3aCO0M 4u
3HAPS/UIA BUMHCHHS KPUMIHAJBHOTO IMIPaBONOPYIIeHHS Ta (a00) 30eperiu
Ha co0i Horo ciiaw; 2) mpu3HavaIrucs (BUKOPUCTOBYBAIUCS) JUIS CXUIISTHHS
0cO0M /10 BYMHEHHS KPUMIHAJILHOTO TPABOMOPYIICHHS, (IHAHCYBaHHS
Ta/ab0 MaTepiaJbHOTO 3a0€3MEeYCHHS KPUMIHAILHOTO MIPABOIIOPYIICHHS 200
BUHArOPOJM 3a HOr0 BUYMHEHHS, 3)€ NPEAMETOM KPUMIHAIBLHOTO
MPABOIOPYIICHHS, Y TOMY YHCJ OB’ S3aHOTO 3 X HE3aKOHHUM 00Irom;
4) oyepskaHi BHACIIIOK BUNHEHHS KPUMIHAILHOTO TIPABOIIOPYIIIEHHS Ta/ab0
€ J0XOJaMHM BiJ HHX, a TakoX MaiHO, B sike iX Oyio MHOBHicTIO abo
YaCTKOBO IIEPETBOPEHO.

Tak, Bimmosiguo mo 4.1, 2 cr. 168 KIIK Vkpainm THUM4acoBo
BIJIYYHTH MaiHO MOKE€ KOKE€H, XTO 3aKOHHO 3aTpHMaB 0CO0Y B IOPSIKY,
nependadenomy cr. 207, 208, 298 KITK Vkpaimu. TuMYacoBe BUTyHEHHS
MaliHa MOKe 3AIHCHIOBATHCS TAKOXK IIiI Yac OOIIYKY, OTIISIAY.

CitiJl 3a3HAYMATH, IO THMYACOBO BWIIVYMTH MaWHO MOXKE HE TiJILKH
oprad JOCYAOBOI'O PO3CIiIyBaHHSI, a TakKoXX 1 ocoba, sKa 3aKOHHO
3aTpuMaia iHIy oco0y B Hopsaxy, nependadeHomy cr. 207 KIIK Ykpainu.
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Tak, sBimmosimao o 4.2 cr. 207 KIIK Ykpainu KkoXeH Mae ImIpaBo
3aTpUMaTd 0e3 yXBajld CIIAY4Oro Cyadl, Cyay Ovab-fKy 0co0y B TakHUX
Bumagkax: 1) mpu BuMHEHHI a00 3amMaxy Ha BYMHEHHS KPUMIHAJIBLHOTO
MIPaBOMODVILIEHHA; 2) 0€3[0CePEaHb0 MiCAA BYMHEHHSA KPUMIHAJIBHOTO
MPaBOIOPVIIEHHS YM I Yac Oe3MepepPBHOIrO MEPECIIAYBAaHHSI OCOOH, sKa
MIO3DIOETBCA vV HOTr0 BUYMHEHHI. Y BHINE3a3HAYEHIH CTaTTI TaKOX
nependadeHo 00OB’SI30K 0COOM HEraiHO IOCTABHUTH 3aTPHMaHy 0co0v 110
VIIOBHOBa)KEHOI  CIIV)KOOBOI  ocobm  a00  HeralHO  ITOBIZIOMMTH
VIIOBHOBaKEHY CIIY>KOOBY 0COOY NP0 3aTpUMaHHsS Ta MICLIE3HAXOIHKESHHS
0co0u, gKa MiJO3PIOETHCS V BUYMHEHHI KPUMIHAJIBLHOIO IPABOIODYILIEHHS.
IIpu npomy, v 4. 1 c1. 168 KIIK Ykpainu Takox nepegdadaetbest 000B 130K
KOKHOI ocoOH, sKa 3HiCHWIA 3aKOHHE 3aTpUMaHHA, OJHOYACHO 13
JMIOCTABJIEHHAM 3aTpPHMaHOi OCOOM 10 CIiq4oro, IIPOKypopa, IHIIOI
VIOBHOBXKEHOI CITY)KOOBOi 0coOHM TepemaTd iifi THMYAacOBO BIUTyUCHE
MaiiHo, Takuil (hakKT 3aCBIAIYETHCS MPOTOKOIOM.

ITicast THMYAacOBOTO BHIIYYEHOrO MaiiHa YIIOBHOBa)KEHA CIYKOOBa
ocoba 3000B’s13aHa 3a0€3MEYUTH CXOPOHHICTH TAKOTO MaiHa B MOPSAKY,
BcTaHoBlieHOMY KabOinetoM MinictpiB Ykpaiuu [2].

TumuacoBe BWIYYEHHS MalHa I 4ac 3aTpUMaHHid oco0u
HEYIIOBHOBaKEHOIO 0C00010, TOOTO y MODPSAAKY, Iependbadenomy cr. 207
KIIK Ykpainu, HOpo/DKYE HU3KY IMUTAaHb Ta IIPOOJIEMHUX MOMEHTIB. OIHUM
3 IOPHUKJIAIIB TaKUX IIPOOJIEMHMX MOMEHTIB MOXKHA Ha3BaTH HEOOXIIHICTH
30epexeHHs haKTHIHUX JaHMUX, IO MICTIATHCS Ha BHIYVYEHOMY MaiiHi, SKi B
MaiOyTHEOMY MOJKYTHb JOIIOMOITH BCTAaHOBHUTH IIEBHI OOCTaBMHHU V
KPUMIHAJILHOMY IIPOBAUDKEHHI. BapTo TakoX 3a3HAYUTH, 110 HE BCE MAWHO
BUWJIYYEHE B XOJI TaKHUX CHII4YMX (PO3UIYKOBUX) AiM SK orisin abo oOuryk
Oy/ie BBaXKaTHUCh THMYACOBO BHIIYUCHHUM.

Bignosigao no 4.7 cr. 236 KIIK Vkpainu npu oOIYyKY ClHig4yuid,
NIPOKYPOP Ma€ MpaBO OIIAJaTH 1 BHIYYaTH IOKYMEHTH, THMYAacOBO
BUJIYYATH Pedi, SKI MarOTh 3HAYEHHS Ul KPHUMIHAJIBLHOTO IIPOBAIDKEHHS;
NPEeIMETH, $AKI BHJIYYEHI 3aKOHOM 3 00Iry, MUIAraroTb BUIYYEHHIO
HEe3aJIe’)KHO BiJI 1X BIIHOIIEHHS 10 KPUMIHAJILHOIO IPOBAIKEHHS; BUIYYEH]
pedi Ta JOKYMEHTH, fKI HE BXOIATH IO IEPEIKY, LOA0 SAKOTO MPSIMO
HAJAaHO [O03BiJ HAa BINUIVKAHHA B yXBajJl NP0 J03BUI Ha IIPOBEICHHS
0o0IIYKY, Ta HE HAJIEKAaTh [0 IPEIMETIB, SKI BHIYYEHI 3aKOHOM 3 00Iry,
BBAXAIOTHCS TUMYACOBO BWIYUEHUM MalHOM. TakoxX, 3rigHO 3 4.4. 5, 7 CT.
237 KIIK Ykpaiau npu NpoBeaeHHl OTISIAY J03BOJISIETHCS BUIYUECHHS JIHIIE
pedeil 1 [OOKYMEHTIB, SKI MalOTh 3HA4Ye€HHd UISI KPHUMIHAJIBLHOTO
NIPOBAKEHHSI, Ta pedYeH, BHWIYYEHHX 3 00iry; vyci BuiaydeHi pedi 1
JIOKYMEHTH I UIAraloTh HEraMHOMY OIUISIAY 1 OIeYaTyBaHHIO 13 3aBIDEHHIM
mianucaMu oci0, ski Opaiu y4yacTb y IPOBEIEHHI OrIAdy; V pasl SKIIO
OIJIAA pedeil 1 JOKYMEHTIB Ha MicIl 3IIHCHUTA HEMOKIHMBO ab0 X OIIsx
NOB’SI3aHUNA 3 VCKJIAJAHEHHSAMH, BOHM THMYacOBO OIEYATYIOTHCA 1
30€epiraroTbCsi v TAKOMY BHIUIAAl [JOTH, IOKH He Oyae 3aICHEHO iX
OCTAaTOYHI OIJIAA 1 OIleYaTyBaHHS, NMPEAMETH, AKI BHIIYYEHI 3aKOHOM 3
00Iry, NIIAraloTh BHIYVYEHHIO HE3aJI€KHO BiJ IX BIJIHOLIEHHS [0
KPUMIHAJIBHOTO TMPOBAPKCHHS, BHIJIYYCHI pedi Ta JOKYMEHTH, IO He
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HAJIeXkKATh 10 TPEIAMETIB, SKi BIJIYYCHI 3aKOHOM 3 00iry, BBa)KalOThCS
TUMYaCOBO BUIYYEHUM MailHOM.

SIkmo 3a pe3yibTaTaMy pO3IILAY CIIOYUM CYIIEK KIIOMOTaHHS
ciiguoro abo MIPOKYpopa IPO MIPOBENEHHS OOLIVKY, CHIOYUNA CYLad B
yXBaJl [P0 HaJaHHS J03BOJIY HA IIPOBENEHHS OOLIVKY 3a3Ha4YMB KOHKDETHE
MaliHO, Ha BINIIVKYBAaHHS SIKOTO HAIa€ThCS HO3BiJA, TO IIPH BHABJICHHI
TAaKOro MaiHa Ta BHJIVYEHHI MOTro I 4Yac OOIIVKY, BOHO HE BBa)KA€ThCS
THMYacOBO BIJIVYCHHM, a CIITYMI HE IMOBHHEH IOAATKOBO 3BEPTATHCH IO
CJITYOTO CYII 3 KIOTIOTAHHSAM PO HOTO apellT.

AHAJIOTIYHIM YHHOM, HE BBa)KAEThCS TUMYACOBO BIUIYUCHHUM MaiHO,
10 BIJIYYCHO 3 00iry, OCKUIBKH CHOYATKY BimMoBimHO 10 1. 11, 56 THCTpyKINii
PO MOPSIOK BHIIYUEHHs, OOMiKy, 30epiraHHs Ta mepenadi pe4oBUX I0Ka3iB y
KDMMIHAJIBGHUX CIPaBax, IIHHOCTEM Ta IHIIOrO MaiiHa OpraHaMM JIi3HAaHHS,
JIOCYIOBOIO CIIJICTBA 1 CYAY., 3aTBEPDKEHOI CIIIBHUM Haka3oM I eHepaanHOL
MPOKYpaTypu YKpainu, MiHiCTEpCTBA BHYTDILIHIX crpaB YKpainu, JlepxkaBHOT
noxaTtkoBoi aamMiHicTparii Ykpainu, Cioyx0ou Oesreku Ykpainu, BepxoBHoOro
Cyny Ykpainu ta Jep:kaBHOI cynoBOi aaMiHicTpanil YKpaidu Bix 27 ceprHs
2010 poxy Ne 51/401/649/471/23/125, Bka3ani pedi IiArarOTh MPUEIHAHHIO
IO COpaBd, a TOTIM TMEepPeJaloThCs  BIAMOBIAHHMM  ycTaHoBaM — a0o
suuIyoThes [3.

3a ¢dakToM THMYacoBOIO BMIJIVYEHHS MaiiHa 00O0B’SI3KOBO
CKJIAJAETHCS IMPOTOKOJ 3 AOTPHMMAHHSAIM BHUMOTI sKi mepembadeni ct. 104
KIIK Ykpaiau. 3acayroBye Ha vyBary Takoxk naymka C. M. CMokoBa Ta
J. B. JlicHiueHKa, AKi 3a3HA4YarOTh, 10 IPOLEAYPA CKJIAJEHHS ITPOTOKOJY
Ta BU3HAYEHHS IIE€PeIiKy TUMYAcOBO BHIIYUYEHOr'O MaiiHa € yXKe BaXKIUBOIO
JUIA JOTPUMAaHHS YMOB (KPUTEDIIB) HAIEKHOCTI Ta JOMYCTUMOCTI JOKa3iB,
30epekeHHs BIIYUYEHUX Dedeil, IPeIMETIB 1 JOKYMEHTIB I [OAAJIBIIOTO
JOCIIKCHHS 1 BUKOPHUCTAHHS 1X B POJII PEYOBUX JOKA3iB HA JOCYIOBOMY
po3sciinysansi [4, c. 168].

IIpouecyanpHa periaaMeHTalliss HiACTaB IPUIMHEHHS THMYacOBOIO
BUJIYYEHOTO MaiHa pernaMeHToBaHo v 4. 1 cr. 169 KIIK Vkpainu, cepen
SKMX: 1) OPUIMHEHHS THMYacOBOIO BHJIYVYEHHS MalHa 3a ITIOCTAaHOBOIO
IIPOKYPODA, SKIO BIH BU3HAE TaKe BUIYUEHHS MalHa Oe3MiIcTaBHUM; 2) 3a
VXBAJOK CIiQ4Oro Cyaai 4Yd Cydy, Y Dasl BIAMOBHM Y 3aJ0BOJIEHHI
KJIOIIOTAHHS IIPOKYpOpPa MPO apellT LLOr0 MaiHa; 3) AKII0 KIIOMOTAHHS
CJIIT4Oro, IMPOKYpopa PO apelT TUMYAcOBOTO BHIIVUEHOTO MaiHa Oyio
MOJAaHO 0 CYAYy Mi3HilllE HACTYIHOrO POOOYOro AHA Iicisd BWIYYEHHS
MaiiHa; B pa3i IMOJaHHs 0 CYAY KJIOIIOTaHHS CJIIJIY0ro 4Yd IIPOKYpOpa Ipo
apelrT THMYacoOBOrO BHIIYYEHOrO MaiHa, sIKe OYJIO BHJIYYEHE IIiJ 4ac
OOIIYKY, OIJSAYy 3HIMCHIOBAHMX Ha MIACTaBl YXBaJM CIIIYOr0 CYHAL
nependauenoro cr. 235 KIIK Vkpainu mi3Himre HDX 32 COPOK BICIM T'OJMH
micas (GakTHYHOIO BHIVYEHHS TAKOTO MalHA, V pasi SKIIO0 YXBaly IIDO
apellT THUMYacOBOIO0 BHJIYVUEHOTO MaiHa Cligqyui cyanasd IIOCTaHOBUB
Mi3HIIIE CIMIECATH ABOX TOMWH 13 THSA HAAXOMKEHHS OO0 CYAY KIOIIOTAHHS;
4) v pa3i ckacyBaHHS apelTy;, 5) 3a BUPOKOM CyJIy B KPHUMiHAILHOMY
MIPOBADKCHHI MIO0 KPUMIHAIBHOTO TPOCTYIIKY.
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BpaxoByroud BHILEBHMK/IAJEHE MOXXHA 3pOOMTH BHCHOBOK, IO
BOXKJIMBOIO  O3HAKOI0 I[LOI0  3aX04y  3a0e3leueHHs  KPUMIHAJILHOIO
NIPOBA/KEHHS € HOro KOPOTKOTPHMBAIICTE 1  3aCTOCYBAHHS  SIKOTO
CYIPOBOKYETLCS OOMEKEHHSIM KOHCTHTYLIMHUX IIpaB Ta CBOOOM JIFOIUHH.
TuMuacoBe BHIVYEHHS MaWHa € BaKIMBHM 3aX0IOM  3a0€3IE€UYeHHS
KDMMIHAJIBLHOTO IPOBAHKEHHS, METOIO SIKOIO € 3a0e3IeUeHHs BiIIIKOIYBAHHSI
3aBIaHOI KPMMIHAJLHUM IIDABOIODYIIEHHSIM IIKOIM, MOKIMBOI KOHMICKALIl
MaiiHa, a TaKoXX 30MpaHHs Ta 30epe)KeHHs JOKa3iB, OCKUILKHM caMe IeH 3axis
JIO3BOJISIE VIIOBHOBAYKEHIHN CITy>K00BI1# a00 1HIIINH 0c00i, sIKa 341ICHIIIA 3aKOHHE
3aTPUMAHHS, THMYacOBO BIJIYUUTH MAaNHO, SIKE B MOJAJBIIOMY MOXE OyTd
apeIIToBaHoO B Mopsaky, nepeabadenomy KIIK Ykpainu.
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Kyuie¢ Oxcana Muxkonaiena,

TIPOBITHUN HAYKOBHH CIiBPOOITHHUK BiILTY
HAaYKOBHUX JOCIIKEHb ITPpo0IeM CyI0YMHCTBA
Ta HAyKOBO-METOANYHOT0 3a0e3NeYeHHs
CyUTiBCBbKOT OCBiTH HallioHaIbHOT MIKOJIH
cyaniB Ykpaiau

3ACTOCYBAHHA 3AXOAIB KPUMIHAJIBHO-ITPABOBOT' O
XAPAKTEPY HIOJ0 IOPUANYHUX OCIb KPI3b IIPU3MY
CTATTI 1 IEPIIOI'O MPOTOKOJY JO KOHBEHIIII

3 MeTol0 BHKOHAHHS pPEKOMEHAAlil ekcnepTiB €Bporeiicbkol
KoMicii  IIOJO  YJOCKOHAQJICHHSA  IIOJIOKEHb  AHTHUKOPYILIHHOTO
3aKOHOJIaBCTBA, HA/IAHWX Yy paMKax IEperoBopiB mopo Jidepamizarmii €C
Bi30BOTO pexuMy ans Ykpainu OyB mpuiHATHH 3akoH Ykpainm «lIpo
BHECEHHS 3MiH JI0 IeSIKHX 3aKOHOJIaBYMX aKTiB YKpaiHu y cepi nepxaBHOT
AHTUKOPYNLIHHOI TMOJITHKH y 3B 3Ky 3 BUKOHaHHAM [lmany nif momo
niGepasizarii €spometickkum COr030M Bi30BOTO peskumMy st Yipainu» [1].
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OxHi i3 Takux 3MiH Oyiu BHeceHi 10 KpuMiHanbHOro koxekcy Ykpainu i
orpuMan BimoOpaxenHs y Pozmini XIV-1 «3axomu KpI/IMlHaJ'ILHO-
IpPaBOBOrO XapakTepy IIOAO IOPMAMYHEX 0Ci6», ne crarteio  96°
nepez0aueHo 3 BUAM 3aXO[iB KPUMIHAJILHO-MIPABOBOTO XapaKTepy MO0
IOpUINYHUX 0ci0 — mTpad, KoH(icKkaris MaifHa Ta JikBigamis [2]. KoxeH i3
OUX 3aXO0JiB CTAaHOBHUTHME BTPYYaHHS y TPaBO BIACHOCTI FOPHUAWYIHOT
ocobwm, rapanroBane crarreio 1 Ilepmoro mporoxony mo Konsewiii mpo
3aXHCT TpaB JIIOAWHU Ta OCHOBOIIOJNOXHHX CBoOOA (mami — cratTs 1
[Mepmoro mportokony no Kouenuii abo crarrs 1-I11). {ns Toro, mo0
3aCTOCYBaHHS  3aXOJiB  KPHUMIHAJIBHO-TIPABOBOIO  XapakTepy  LIOJ0
IOPUAMYHUX OCI0 BIJNOBINANO MpakTHLi E€BpONEHCHKOro Ccyday 3 IpaB
JIIOJUHU (L[ani — €CI1JI) ta He cranoBwio nopymenHs crarti 1-I11, BoHo
MMOBUHHE 3JIHCHIOBATUCS 3 JOTPHMAHHSM ~ OJTHOYACHO BCiX BHMOT
«TPHUCKIIAZIOBOTO TECTY» BI/IHpaBILaHOCTl BpYYaHHS, a caMe: 3aKOHHOCTI
BTpY4YaHHS, 3MIHCHCHHS BTPYYaHHS B 1HTepecax cycminbcTBa (y BHMATKY
mo30aBiIcHHA MaifHa) a00 B 3aralpHHX IHTEepecax (rn/:[ gac 3MiHCHEHHS
KOHTPOIIIO 33 KOPUCTYBaHHSM MaiiHOM) Ta MPOIOPIIHHOCTI 3aCTOCOBAHUX
JIEP)KABOIO 3aXOmiB om0 obmexeHHs mpaB [3, c. 54]. Koxen i3 mux
KPUTEPIIB € OKPEMUMH IIUPOKMMH  KOHIEMIIsIMH, BHPOOJIEHUMHU
mpaktukoio €CIIJI, Ta 3acTOCOBYIOThCS 10 BCix crareil KomBeniii, ski
rapaHTYIOTh He a0COJIOTHI IPaBa, 31 CBOIMU 0COOIUBOCTIMH.

3aKOHHICTh BTPYYaHHS y IIPABO BJIACHOCTI Iepeadayac HasBHICTH
3aKOHOMABYMX IMIACTaB JJIsI BTPY4YaHHS Ta BHMOTH OO0 SKOCTI Ta
JMIOCTYIHOCTI 3aKoHY. SIKICTh 3aKOHY, Cepeja IHIIOTO, O3HAYaE Te, «IIO
HaIllOHaJbHE 3aKOHOJABCTBO Ma€ 3abe3meuyyBaTH 3acib  IOPHINYHOIO
3aXUCTY BiJ CBaBIJIBHOTO BTPYYAHHS 3 OOKY JIep)KaBHHUX OPraHiB y TpaBa,
rapanroBadi Konpenmiero. KpiM TOro, mpHHOMIN 3aKOHHOCTI Ta
BEPXOBEHCTBA TIpaBa B JIECMOKPATHYHOMY CYCHIJIBCTBI BHMararoTh, 00
3aX0AM, fKI BIUIMBAIOTh HAa OCHOBOIIOJNIOKHI IpaBa JIOAWHH y JESIKUX
BUIIAJKaX IJUIArajd IEBHIH (GopMi Ieperisny y 3MarajibHOMY IIPOIEC]
HE3aJC)KHUM OPTraHoM, KOMIIETEHTHHM PO3TIAAATH IJACTaBH  B)KHTTS
3axo0/iB 1 BigmoBigHi mokasu» [4, m. 55]. Crarrs 1-I11 nopsiMo He MICTHTH
MPOLECYAILHUX BUMOT, Ha BiaMiHy Bij crarti 6 KoHBeHII, KA € «4HCTO
MPOLIECYAIBHOIO», 1 BIACYTHICTH CYIOBOIO KOHTPOJIIO caMa II0 co0i He
CTAQHOBHUTH IMOPYIIEHHS I[HOTO MoyokeHHs. OHAK MpoIleCyanbHi rapaHTii
BigmoBigHo no crarri 1 Ilepmoro mporokony g0 KoHBeHIii moBHHHI
HaJIaBaTH «BIJAMOBIAHIN (i3uuHIi a00 HOPUAMYHIK 0C001 OOIPYHTOBaHY
MOXITUBICTh 3BEPHYTHCS 31 CBOEIO CIPABOIO 10 KOMIIETEHTHHX OpraHiB
BJIad 3 METOK C(GEeKTUBHOIO OCKapKEHHS 3ax0JliB, SKi CTaHOBIIATh
BTPY4YaHHs y TpaBa, rapaHTOBaHi UM MoJjiokeHHAM. Ilig 4yac mepeBipku
NOTPUMaHHS I[i€el yMOBH CIiJ MPOBECTH KOMIICKCHHH  PO3TIIS
BIAMIOBIAHUX CYIOBMX Ta aAMIHICTpaTUBHUX mpouenyp» [4, m. 55].
IIpukmetHoo cmpaBoro € «®enpaman 1 bank CioB’SHCBKHI IpOTH
Vkpainu», 3asgBa Ne 42758/05, B sKkiii BigkiaukaHHs mocraHoBoo HBY
jineH3ii OaHKy-3asBHMKA Ta MOro JIKBiJalis CTAHOBWIIM BTPYYaHHS Y
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npaBa, rapanrosani crarreto 1-I11, sxke He CynpPOBOMKYBaAJIOCS JOCTATHIMU
rapaHTissMA TPOTH CBaBULIA, TOMYy OyJIO HE3aKOHHHM Yy pO3yMiHHI
crarti 1-I11 [4, m. 51].

3amis  OOTpUMaHHS BHMOTH  CHPABEAIMBOTO  OajaHCy  MiXK
3araJbHUMH IHTEpecaMH Ta iHTepecaMd OKpeMoi 0coOH, Mae iCHyBaTH
0oOTpyHTOBaHE TPOIOpLifHE CHIBBiOHOmIEHHS MK 3acobamm, sKi
3aCTOCOBYIOTBCS, Ta METOIO, Ky IparHyTh jgocsirtd. Came BHMOra o0
MPONOPIIHHOCTI BXHUTHX 3aXOMdIiB BTPYYaHHS Yy TNPaBO BIIACHOCTI €
HaAWOUIBII CKJIAHOIO T2 HE3BMYHOIO ISl HAI[IOHAJIBHOI MPaBOBOI CUCTEMH.
Ilin wac BTpy4aHHS y TIpaBO BIACHOCTI CHpaBeIyiiBa piBHOBara Oyne
MOpYILEeHa, SKII0 HAa 0co0y Oyze MOKIaJeHUH HaAMIpHUI 1HANBIAya bHUHA
Tarap. [yis BU3HAYeHHs, YM I Yac, HANpUKiIan KoH(pickamii MaifHa, Oyma
JOTpUMaHa BHMOTa HPOIOPLIHHOCTI HEOOXiAHO BpaxOBYBaTH, 30KpeMa,
Taki (paKTOPH: MOKIJIHMBICTh 3aCTOCYBaHHS ANbTCPHATHBHUX 3aXO[iB (MEHII
IHTPY3UBHHX); XapaKTep CaHKLiil; BANHEHHS 3JI0YMHY 3 HEOOEPEHKHOCTI YH
ymucny; abo, y KpailHbOMYy BHIAIKy, CHIBBITHOIICHHS IisSHHSI Ta
MOKapaHHsI, Ipo sike iae MoBa [5, m. 300-301].

Cepen cmpaB €CIIJI, B sSKMX BTpy4aHHS y TMPaBO BIACHOCTI HE
CTaHOBWJIO mopyiieHHs cTarti 1-I11, Ta siki 3 omsiay Ha Po3ain XIV-1 KKY
€ aKTyaJbHUMH JUI1 HalliOHAJIBHOI CYZOBOI NMPAKTHKH, CJIiJ BUALUIATH TaKi:
«Aroci mpotu Cnonyuyenoro KopomisctBa», 3asBa Ne 9118/80 miono
koH(ickamii 30JI0TMX MOHET 3 METOI 3aIo0iraHHs  3JIOYHMHHIN
misuieHocti [6]; pimenns y cmpaBi  «Apiakomnanis Kamaau npotu
Cnonyuenoro KopomisctBay, 3agBa Ne 18465/91 om0 apemiry jitaka, o
miamaraB  kKoH(pickamii dWepe3 HasgBHICTE Ha 00pTy 3a00OpOHEHHX
HAPKOTHYHUX PEYOBHH, 3 MOJMJIMBICTIO BHECEHHS 3acTaBu. Y IIiil crpasi,
aHaNI3yIuYn MponopuiiHicTs BTpydaHHs €CILJI B3siB 1O yBarm Take:
MOJJIMBICTh KOMIIAHI{-3assBHHKA 1HILIFOBATH CYIOBHH PO3IJISI MO0 il
JIep’)KaBHUX OpraHiB, 3HAUYHY KUIBKICTH Ta BapTICTh HAPKOTHYHHX PEUOBHH,
BapTICTh JiTaka, HEOJHOPA30BICTh MOPYIIEHb Ta BHM3HAB, 110 BUMOTa
CIUTATUTH BH3HAYCHY CyMy 3acTaBH y Mii crpaBi Oyia NpOMOPIIHHOIO
MParHeHHIO 3aro0irTH HeNerajbHOMY BBE3€HHIO HapKOTHKIB. Tomy OyB
JOCSTHYTHH CIIpaBeUTMBHI OajlaHC MK 3araJbHUM IHTEPECOM Ta BUMOTOIO
I[0/I0 3aXMCTY IpaBa BIACHOCTI KOMIIaHii-3asBHMKA [7].

Ha npoTuBary 1M pilieHHSIM, MOPYIISHHSI BUMOTH TIPOIOPLIHHOCTI
BTpy4aHHs Oyino Bu3HaHO y pimienHi Bemmkoi IMamatu «G.1.E.M. S.r.l. and
Others v. Italy», 3assBa Ne 1828/06 ta nBi inmii (Mapkose B 6a3i qanux HUDOC
SIK «KJIFOUOBE PILICHHs) 010 KOHMICKAIIT 3eMEIbHUX JUISTHOK Ta CIIOPY/I, SKI
HaJIeKaJIM 3asIBHUKaM, 3 OIJIAy Ha HE3aKOHHY 3a0yJI0BY Ta 3 METOI0 OXOPOHU
HAaBKOJIMIIHBOTO ~ CEPEeOBHINA.  AHaNi3ylOud  JOTPUMAHHS  BUMOTH
mpornopiiiinocti  €CITJI  3a3HaumB, cepex iHIIOro, IO IepexdadcHa
3aKOHOJABCTBOM ITasii aBTOMaThyHa KOH(ICKaIisd MaiHa y CIpaBax II0J0
HE3aKOHHOI 3a0yJI0BH, OKPIM 00 J0OPOCOBICHUX TPETIX OCIO, HE BiAIOBIIAE
migxomam BupobieHmM €CIDI momo crarri 1-I11, ockineku He Hamae
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MOXJIMBOCTI CY/IaM BU3HAYHUTH, SIKi 3aCOOU MiJISATal0Th 3aCTOCYBAHHIO CaMe JI0
KOHKPETHHUX OOCTaBMH CIIpaBd a00 3arajaoM CIIIBBIJHECTH JIETITUMHY METY 3
mnmpaBaMu 0ci0, 0 SIKMX 3aCTOCOBYIOThCS caHKil. OKpiM IbOr0 KOMIIaHil-
3afBHUKH He OyiIM yJacHHKAMH CYIOBOTO NPOBADKEHHS, TOMY HE MOIJH
CKOPHUCTATUCS TPOLECYAJIbHUMH TapaHTisIMK, TepenbadeHuMH crarrero |
Ieprmoro mpotokoiny 1o Kouserii [5].

TakuM 4YMHOM, 3aCTOCYBaHHS 3aXOJiB KPHUMiHAJIBHO-TIPABOBOTI'O
XapakTepy IIOAO IOPHOMYHUX OCi0 3aBKIN CTAHOBHUTHME BTPYYaHHS Y
NIPaBO BIJIACHOCTI, 1 JMIIE 33 YMOBM JOTPHMAaHHS CYKYIMHOCTI BHMOT
«TPHUCKIIAIOBOTO TECTY» BHIIPABIAHOCTI BTPYYaHHS BOHO HE CTAaHOBHTHME
MOPYIICHHsT IpaBa BJACHOCTi, rapaHtoBaHoro crarreto 1-II1, Ta
CBITUMUTHME PO BUKOHAHHS JEP>KaBOIO CBOIX HETAaTHBHUX 3000B’s3aHb.
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Jlanoina Anna Banenmunisna,

CTapIIMi HayKOBHUH CITIBPOOITHHUK BIAILTY
npo0OJieM KpUMiHAJILHOTO NpaBa, KPUMIHOJIOTIT
Ta CyJ0ycTporo [HCTUTYTY AepkaBH i mpaBa
imeni B. M. Kopemskoro HAH Ykpainu,
KaHIUAAT IOPUANIHAX HAYK

HOPYHIEHHSA ITPAB I CBOBOJ JIIOAUHA
B KPUMIHAJIBHOMY ITPOBAJIKEHHI B YKPAIHI

3nificHeHHs. KPUMIHAJIBHOTO CYAOYMHCTBA, K 1 Oynb-ska iHIIA
JISUIBHICTD JIEPXKAaBU IO BPETYJIIOBAHHIO MPAaBOINOPSIKY Yy BCiX cdepax
KHUTTEMISIIBHOCTI, Ma€ ITPYHTYBATUCS Ha IEBHUX NPUHIUIIAX, OJJHUAM 13 SIKHX
y CY4acHHUX yMOBax rio0amizalfii Ta yHiBepcamizamii 3aKOHOJIABCTBA Ma€
OyTH JIIOZ[I/IHOL[@HTpI/I‘IHiCTB Ile o3Hauae, MmO OiSUIBHICTH BIAIOBITHHX
JIep’)KaBHUX OPTaHiB ITOBHHHA HE JIMIIIE TEOPETHYHO BU3HABATH JIONUHY, if
mpaBa, CBOOOAM Ta 3aKOHHI IHTEPECH HAHBWINOIO LIHHICTIO, aje i
3abe3nedyBarH iX JOTpUMaHHS Ha IPaKTHIL.

Haxanb, ocTaHHe 13 IMX 3aBAaHb HE 3aBXAU peaTi3yeThCs
e(eKTUBHO, 110 BHUKJIMKA€ HETaTUBHE CTaBJICHHS 1 1O JAep)KaBHOL
KpUMIHAJIBHOI TOJITHKA Yy M[IJIOMYy, 1 J0 MJisJIbHOCTI CyIOBHX 1
MIPaBOOXOPOHHUX OpraHiB 3o0kpemMa. [IpyM 1bOMY HOPYIIYIOTbCS HE JIUIIE
TPOMAaJSTHCHKI Ta MONITHYHI TIPaBa, ajie i 0COOUCTI MpaBa i CBOOOIH JFOANHU
TaKOX 3HAXOATHCS IIiJ] 3arPO30I0.

Y nmaHOMy [OCTI[DKEHHI 3BEPHEMO yBary Ha IOPYIICHHS
TPOMAJHCHKHX Ta MOMITHYHHX NPAB JIIOAMHH, OCKIUIBKH IPH IOPYUICHHI
NPUHIUIIB KPUMiHAIBHOTO TPOBA/DKCHHA B IIEPUIY YEPry MOPYMIYIOTHCS
came BOHHM. BimmoBizHO 10 mopqum L[onomzu 3a 2020 pik npo craH
JIOZICPIKAaHHS Ta 3aXHCTY MpaB 1 CBOOOJ JIIOAWHY 1 TPOMajsiHUHA B YKpaiHi
opraHaMu Jiep)KaBHOi BJIAJM, OpraHaMHM MICLIEBOrO CaMOBPSIIyBaHHS,
00’eTHAaHHAMM TPOMAJISH, ITIPHEMCTBAMH, YCTAaHOBAMH, OpraHi3alisMH
HE3aJIeKHO Bix (OPMH BIACHOCTI Ta iX IMOCAJOBUMH 1 CIy)XOOBHMH
ocobamu YmoBHOBakeHOro BepxoBHoi Panm 3 mpaB moawmHU, HaiOinbIre
MOBIZIOMJIEHP 100 TOPYLIEHHS TIpaB JIIOAMHH CTOCYBAlIOCS came
MOJITUYHHUX 1 TPOMaASHCHKHX IpaB, MPUYOMY Iie BiZOyBa€ThCsl YXkKe TpH
poku miapsin: 58 % Bin 3aranbHOI KinbkocTi noBigomiiens y 2018 p., Ta no
60 % — y 2019 Ta 2020 pokax. IIpu 1ipomy BiamosigHo aanux 3a 2020 pik,
13 BKa3aHOT KiJIbKOCTI 3BEpPHEHb 1100 ITOPYLICHHs BKa3aHUX MpaB JIIOJMHHU,
Oinpiie 2/3 3BepHEHb CTOCYIOTHCS TIOPYIIEHHS MpaBa Ha iHQopMaliio Ta
3BEpPHEHHSI 10 CYO0’€KTIB BIIQJIHUX NOBHOB&XEHb, 1 MeHme 1/3 miomo
MOpYLIEHHS NpoLecyanbHuX mpas [1].

o npaB, sKki MOXKyTb OyTH TOpYIIEHI y CyJJOBOMY Ta JOCYIOBOMY
NIPOBA/PKCHHI, 30KpeMa KPUMIHAJIBHOMY, HAJIe)KaTh IIPaBO Ha CYyJOBHUH
3aXUCT  (HEBHKOHaHHS  CyJOBHUX  pIillleHb,  IOPYUICHHS  BHMOT
MPOIIECYaIbHOTO ~ 3aKOHOJABCTBA TpU  CKJIQJaHHI MPOTOKOJIB  TPO
3aTpUMaHHd), TPaBO HA O0COOHMCTYy CBOOOAy Ta HEZOTOPKaHICTH
(mempaBoMipHE 3aTpUMaHHS 0cOoOM), MOPYIIEHHS TpaBa HA 3aXHCT TOIIO.
3a3HayvaeThCsl, MO MpOIecyalbHi IIpaBa MOPYIIYIOTBCS  IUIIXOM
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0e3MiICTaBHOTO  3aTATYBaHHS IIPOLIECY, IIOPYIUEHHS 3acaj pIBHOCTI
YYaCHHUKIB CyZOBOTO IpoIecy Ta yMHCHe (abo X B pe3ynbTari rpy0oi
Hen0aocTi) MOPYIISHHS TIPaB JIOMHH, He3a3HAYEHHsI y CYJI0BOMY DillIleHHI
MOTHBIB TPUUAHATTS a00 BIIXWIEHHS apryMEHTIB CTOPOHH, IOPYLICHHS
3acaj] 3MarajJbHOCTI CTOpiH Ta cBOOOAN B HaJlaHHI HUMH CYy CBOIX JJOKa3iB
i y IoBemeHHI mepex CyaoM iX mepeKoHiamBocTi Tomio [2]. I momo
MOPYIICHb BKa3aHUX Ta IHIMNX MPOIECYaNbHUX IpaB JIOIWHU KiBKICTh
3BepHEHb 3a ocTaHHiH, 2020 pik cyrreBo 3pocna (Ha 40 % mopiBHIHO 3
MHUHYJIUM POKOM), IO IMOB’si3yeThes 3 moyatkoM naxaemii COVID-19 ta
KapaHTHHHHX 3aXO0JiB i3 KBITHSI MUHYJIOTO POKY [3].

[MopymenHss mnpaBa Ha CyJOBUH 3aXWHCT, B TIEpUly 4Yepry,
OOYMOBJIFOETBCS  HECTAOUTBHICTIO BITYM3HSIHOI CYAOBOI CHUCTEMH, IO
nepedyBae y mporeci peopMmyBaHHs i iHpopmaTuzanii. Sk 3a3HagaeThCA ¥
BIINOBITHUX IpKepenax, Ympomork 2020 poky a0 YTHOBHOBaKCHOTO
Hagidmuio 5 744 moBiIOMIICHHS MPO MOPYIICHHA MPOIECYyalbHHUX IPaB y
KPUMiHaJbHOMY TIPOBA/UKEHHI, 30KpeMa Ha JOCTYNl [0 IPaBOCYyId,
CHpaBeUIMBHIA PO3IIISA CIIPaBU B PO3YMHI CTpokH — 2 208, Ha MOpYyIIEHHS
NpaB NpauiBHUKaMU MPaBOOXOPOHHHMX opraHiB — 1 814, Ha edekxTHBHE
3IIMCHEHHS] JOCY/ZI0BOTO PO3CIiyBaHHs, JOTPUMAHHS PO3YMHHX CTPOKIB
BUKOHAHHS TPOLECYaJbHUX MAid 1 NPUHHATTA NpOLECYalbHUX pIllIeHb —
1170. Cepez[ LMX [PaBONOPYLICHb Oy/iM HasBHI BHOIPKOBE BiIHCCCHHs
BIIOMOCTEHf 1PO  KpUMiHAIbHI npaBomopyments o €PJP (Glibure
28000 3BepHEHB);  BIACYTHICTH BIIOMYOrO KOHTPONIO Ta CHCTEMHOIO
NPOKYPOPCHKOTO HAIJISAY 33 BUKOHAHHSAM 3aKOHIB 11l 4aC PO3IIITY 3asB i
MOBIZIOMJIEHb PO KpHMiHajbHI npaBonopymenHs (140 3BepHeHb);
HECBOEYACHHMH  [OYATOK  JOCYAOBOTO  PO3CIiAYBaHHsS; HEBUKOHAHHI
NPOLECYaIbHUX PilleHb KePIBHUKIB NPOLECYaIbHUX Ta CYLOBHX OpraHiB
(714 moBizomIICHB); BIZICYTHICTh KOHTPOJIO 332 BHUKOHAHHSM CYJOBUX
pilllecHb; HEHaJeXHE NOTPUMAHHs INpaB 0COOM, BMHA AKOI HEJOBEIEHA Y
CyZOBOMY TIOPSAKY; NMOPYIIECHHS IPAaBHI CYAOBOTO JOKYMEHTOOOITY TOIIO.
Takox cepex mopymeHp npaB ocib, moA0 SKUX OyJio 3acTOCOBAaHO
0OMEKEeHHSI YM 11030aBJIEHHS BOJI, Y KPHMIiHAJIbHUX HPOBAPKCHHSIM 3a
2020 pik Oynu BUSIBJICHI HE3aKOHHI 3aTPUMaHHS Ta OTPUMaHHs 3i3HaHb y
BYMHEHHI KPUMiHAJIbHUX MPABONOPYIIEHb ITiJ{ TACKOM MPALiBHUKIB MOJIIIiT
(1814 3BepHeHb); HEHaJEXKHI YMOB YTpUMaHHsS a00 HEHaJaHHS MEAMYHOT
JIOIIOMOTH Ta KapaJibHa NPAKTHKY 13 3aCTOCYBaHHSAM (I3UYHOTO Ta
ncuxonorigaoro HacwibctBa (511 3BepHens) [1]. Lli mami cBiguaTh mpo
BKpail HeOe3NeuHy CHTYalilo i3 IOTPUMaHHSAM IpaB i CBOOOX JIFOIUHH Y
KpUMiHaJIbHOMY IPOBAJKEHHI.

I y mpakruni €CIIJI cnpaBu mnpo TOpYIIEHHS BKa3aHHX
MPOIECyaJIbHUX MPaB CTOCOBHO YKpaiHU, Ha)Kajlb, HE € MOOJUHOKUMHU. Tak,
30KpeMa, IOJ0 MOPYUICHHS OKPEeMHX MpaB JIIOAWHH, 3aKpIIUICHHX Y
KonBeHnii mpo 3axucT mpaB JIOAWHU i OCHOBOMOJOXHKX cBoOom, €CILI
OyJI0 BUHECEHO:

— 3a c1. 6 «[IpaBo Ha cmpaBemmBuii cyn» KoHBeHWIl: mono
MOPYIICHHSI NpaBa Ha BUKOHAHHS DILNIEHHS CyAy NPOTSATOM PO3YMHOTO
cTpoKy — Onm3bko 330 pilleHb; mOJ0 MOpPYHIEHHs NpaBa Ha JOCYHOBE
CIIIZICTBO T CYJOBUH PO3MIISA MPOTITOM PO3yMHOTO CTPOKY — 250 pilieHs;
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LI0/I0 NOpPYLIEHHS IIpaBa Ha JAOCTyNn A0 cyay — 19 pimeHs; mono
MOPYILCHHS IIpaBa Ha HEYNEPeIKCHUH Ta He3aJe)KHUH cyl — 16 pileHs;
LIOI0 TOpPYWIEHHS T[paBa Ha CIPaBeMJIMBUH CyJOBUH po3rimsin —
64 pimeHHs; MO0 MOPYIISHHS IPaBO Ha CYyJ, BCTAaHOBJICHHH 3aKOHOM —
3 pimeHHs; MOa0 HEJOTPUMAHHS IPUHINITY IIPE3yMIIii HEBUHYBAaTOCTI —
6 pimeHp; MO0 MOPYIICHHS IIpaBa Ha OOTPYHTOBAHICTh CYZOBUX PillleHb —
7 pimeHsp; MO0 MOPYIICHHS IpaBa Ha JONHT CBiAKIB B KPUMiHAJIEHOMY
MPOBa/DKEHHI — O pilleHp; MIOA0 MOPYIICHHS MpaBa Ha MOPUAWYHY
JIOIIOMOTY B KPUMIHAJIILHOMY MPOBaKeHH] — 37 pillIeHb; 100 NOPYIIEHHS
npaBa Ha ITyOJIIYHUI CyIOBUH O3] — 3 pilllCHHS;

— 3a c1. 13 «[IpaBo Ha edeKkTUBHHI 3aci0d IOPUAMYHOTO 3aXUCTY»
Kongenmii — 20 pimens [4].

[IpoBexenuit aHai3 KiTBKOCTI Ta BHIIB IpaB i CBOOO JIOAMHH, II0
MOPYIIYIOTBCS Y KPHMIHAJIBHOMY IIPOBa/UKEHHI AaKIEHTYe YyBary Ha
HEOOXITHOCTI pedopMyBaHHSI 1 CHCTEMH KPHUMIHAJIBHOTO CyJOYMHCTBA
VYkpaiHd, i HOpMAaTUBHOTO IHCTPYMEHTapito 3a0e3rmeveHHs Horo 3aKOHHOCTI
1 JIIOJJMHOLEHTPUYHOCTI, 110 € OCOOJHMBO aKTyaJbHUM B CyYacCHHUX yMOBax
PO3BUTKY CYCIIBCTBA.
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4. PimenHs mono YKpaiHu, BUHECEHI €BPOIEHCHKUM CYIOM 3 TIpaB
JIFO/TUHH. https://minjust.gov.ua/m/rishennya-schodo-ukraini-vineseni-
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Jluuko Okcana Ilempigna,

CTapluuil CyJOBUM €KCIIEPT CEKTOPY
MOYEPKO3HABYMX JIOCII/PKEHD BiALTY
KPUMIHAJICTUYHHUX BUIIB JIOCII/IKEHb
Kipoorpancskoro HIEKI] MBC Vkpainu

NPOBJEMU BUSIBJEHHSI 3MIH NEPBUHHOT'O 3MICTY
B JIOKYMEHTAX, BUTOTOBJIEHHX HA IIJIACTUKOBI
OCHOBI (HA IPUKJIAII IOCBIIYEHHSI BOJIISI
TA CBIIOILTBA ITPO PECCTPAIIIO TPAHCIIOPTHUX
3ACOBIB)

TTocBimueHHS BOIISL Ta CBIOOIITBO IIPO DPEECTPALUIO TPAHCIIOPTHOI'O
3ac00y € OCHOBHMMHM JOKYMEHTAMHU, 110 3a0€31eUyIOTh IIPaBO IPOMaJIIH Ha
KEpYBaHHSI aBTOMOOLIEM Ta OOJIK TpaHCIOPTHHX 3aco0iB. be3 mux
JOKYMCHTIB CKJIaJHO YSIBUTU Cy4YacHe >KUTTs. BOHM € HEoOXimHUMHU TpU
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rnepenayvi mpasa BJIACHOCTI Ha TpaHcHopTHHil 3aci06. CaMe TOMY IO LHUX
JIOKYMEHTIB BUCYBAIOTHCS IMIJABUINEH] BUMOIH IIOAO DPIBHS IX 3aXHCTY Bif
MiApOOKU, BUKOPUCTOBYIOTHCS HOBI TEXHOJIOTII IX BHUIOTOBJIEHHS, SIKI HE
MOXYTb OVYTH JIETKO BIOTBOPEHI, a HAsABHI O3HAaKd HAIOTh 3MOIY
OIlIEPAaTHBHOI IEPEBIPKM IOKyMeHTa. Jlep)kaBa IOCTIHHO BIOCKOHAIIIOE
CHCTEMH 3aXHCTY JOKYMEHTIB CYBODOTO 00diKY Bix miapookwm [1, c. 31.

CvyuacHl KpaiHM BCE€ dYacTillle BHKODHCTOBYIOTH DIi3HI JTOKYMEHTH,
BUT'OTOBJIEHI Ha IUIACTHKOBIA OCHOBI, sIKI MAalOTh BHIJISAA THUIIOBHX KapTOK.
Januii Marepian Mae psiI IepeBar, Ha BiAMiHY Bia mamepy. Bid Ouibin
BUTPUBAINI, CTIMKHI 1O BIUIMBY arpeCHMBHOIO CEPEIOBHILNA, €KOHOMIYHO
BUTIJHINIMK, 3PYYHIIMH Yy BHKOPUCTaHHI, BI JIO TOTO JX HOTO Baxye
MiAPOOUTH (BIATBODUTH).

BnaHk-KapTKM BHUTOTOBIISIIOTHECS 3 IOJIMEDHOIO MaTepially
MoJIikapOoHaTy, MOKPHTOro 3 000X CTODIH IEKIJbKOMa IIapaMH ILIiBOK.
Haii, Ha obuaBa OOKM OJIAHKY CIIEIiaJbHUMH BHAAMH IDVKY HAHOCSTHCS
MOCTIiiHI PEKBI3UTH Ta IepeMiHHl naHHI (nepconamizamisg) [5 4 c.]. 3axucHi
IUIIBKU HECYTHh B cOO1 He aule 3aXucHy (MYHKLIIO, aie i DYHKLIIO 3aXUCTY
Bin miapoOok. Ha onHiil i3 BUIIEBKa3aHHUX IUIIBOK PO3MIIIYIOTHCS 3aXHCHI
rojorpabidHi €ICMEHTH.

JloBruii yac MOCBiAYEHHS IIOJisS Ta CBiAOLITBA IIPO DPEECTPALIIO
TPAHCIIODTHOI'O  3aco0y B YKpalHI  BHUTOTOBJSIJIMCH  IIEPEBAKHO
Koncopiymom «CIAIIC» — yKpalHCBKOIO KOMIIAHIEIO, sKa 3aiMaack
BHUDOOHHUIITBOM ideHTHMIKAIIMHUX TOKYMEHTIB Ta 1HGOPMALINHUX CHCTEM.
Bynma 3acmoBana y Kwumesi vy 2004 pomi 8 xoMmmaHiIMU-4YIeHAMH, SKI
npaioBaid v cdepi 3aXUIIEHOro APYKY Ta iHbOPMAaIiiHUX TEXHOJOTIH.
«EJJATIC» € TBOpLEM raiysi 3axHILEHOr0 APYKY B Hamnii aepxasi. J[o
CKJIaJy KOHCODPLIYMY BXOIWIHA 9 MPOBIAHUX MiANDPUEMCTB YKpaiHu v cdepi
3aXUIIEHOr0 JpyKy Ta iHdopmauiiiaux texHomorid. 3 2004 poky
KOHCODIIIYM Peaai30ByBaB MacIITaOHI JIep)KaBHI Ta KOPIIOPATUBHI IIPOEKTH
3 PO3POOKM Ta BIPOBADKEHHS 1neHTHbIKAMiHHUX ITOKYMEHTIB, PEECTDIB,
0a3 JaHMX, aBTOMATH30BaHUX CHCTEM OOJIKY Ta yIpaBiiHHS iHbOOpMAaIEro.
I'noGanpHa rpyma KOMIIaHIM, IO BXOAWJIA JO CKJIaLy KOHCODIIYMY
«EJJAIICY, 3a0e3neyyBaa 3aMKHYTHH LMK BUPOOHMIITBA
ineHTHbIKAIAHUX JOKYMEHTIB Ta IH(MGOPMAaUiMHUX CHUCTEM, 3aXUCTY
TOBAPIB Ta JOKYMEHTIB BiJ miapooku. «CJIAIIC» MaB BIacHy HaAyKOBY 0a3y
CBITOBOTO DiBHS, BUCOKOTEXHOJIOTIYHE BUPOOHHIITBO Ta CEPBICHY MEpPEexy
JUIA IMATPUMKH Ta CYIIPOBOLY IMPOEKTIB «IIiJT KITIOU.

Koncopuiym «€JJAIIC» peanizysaB noHan 300 BEIHKHUX IIPOEKTIB.
3a Bepciero xypHany ID World BxomuB B Tomn-50 cBITOBHMX BHUPOOHHKIB
enexrpoHHux nacnopris[3]. JloxyMeHTH, po3poOJIeHI Ta VYIPOBAIKEHi
xoncopuiymoM Bucoko ouigeni ICAO, €C, OBCE, Inrepmon. «€IAIICY
BHUPOOJIIE €IEeKTPOHHI IacrmopT Ta 1d-KapTKM Uit CHIBPOOITHHUKIB
Iarepmion. YV cxkiaml BHINEBKA3aHOTO IMAIIPHUEMCTBA CTBOPEHI ITOBHICTIO
cepTtrudiKoBaHl BUPOOHWYI MOTYKHOCTI, BKIIOYAIOYN 3aBOJH 3 BHUIIYCKY Ta
ayTCOPCUHTY MepcoHami3anii miatikaux kaptok VISA Tta Mastercard. ¥V
rpyadi 2016 poky xoHcopuiyM Oyiio po3(hopMOBaHO B 3B’SI3KY 3 THM, IO
BiH 3 €aMoOro mo4atky OyB THMYacOoBHM OO0 ’€THaHHAM KOMIIaHIH, 1 IO
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CyMicHI I, sIKi HOBHMHHI OyiM OyTH IOCATHYTH 3aBISIKH CIIBIpALl
VYACHHMKIB (peaji3allisl CijIbHUX MPOCKTIB, HAYKOBO-TEXHIYHA CITiBIIpAIls Ta
peasizanisi CyMiCHUX OYAiBEIBHUX IPOEKTIB), CTaIH AOCATHYTI [3].

Ha nmanmii yac BHIOTOBJIEHHSM IIOCBIOYEHb BOXiS Ta CBIAOLTB IIPO
pEeECTpaIlifo  TPAaHCIIOPTHMX 3aco0IB B  HalmKi Jep)kaBl  3aMMaeThes
Tlomirpabiuauii kom0OiHaT «Ykpainay». lle mep;kaBHE MiANIDHEMCTBO, JiIED 3
BUPOOHMIITBA I[IHHKX TIATIEPiB Ta JOKYMEHTIB CYBOPOI 3BITHOCTI B YkpaiHi [4].

TTomirpadbxomoOinaT «Ykpaina» BIIPOIOBK 0aratbox POKIB 30epirae
cBol mo3uuii Jjigepa y BUpOOHMITBI 3axuiieHol npoxaykuii. Croromsi
BUPOOHUYI TIOTYKHOCTI MiJIPUEMCTBA JJO3BOJISIFOTh BUTOTOBIISITH TaKi BHIU
OCHOBHOI IIPOTYKIIIT:

— OJIaHKMY LIHHUX [aIepis;

— OJMaHKH TOKYMEHTIB CYBOPOTO OOINIKY Ta 3BiTHOCTI Ha IMAaNepoOBii
OCHOBI;

— MapKH aKIH3HOTO MONIATKY;

— 3HAKH IIOIITOBOI OIJIATH;

— imenTudikaniiini nokymenru dbopmaris ID-1, ID-3;

— IOKYMEHTH Ha IUIACTUKOBIM OCHOBI.

Ha coorogmimuiii  gedp IlomirpadxomOinar «YxkpaiHa» Mae
cepTudiKaTH BiAMOBITHOCTI BUMOTaM MIKHAPOIHUX CTaHIAPTIB:

—1S0 9001;

—1S0 14001;

— ISO/IEC 27001;

—1S0 45001;

—ISO 14298 ta PCI [6].

V mpoueci po3CiiAyBaHHS 3JIOYMHIB NPABOOXOPOHLIAM  HEPIIKO
JIOBOAMTLCS. MATH CIIPAaBY 3 JOKYMEHTAMH, IO IIJJAIOThCS YaCTKOBOMY
migpoOaenHo. YacTkoBe MmiapOoOJEHHS JTOKYMEHTA IOJSra€ y 3MiHi HOro
3MicTy. PO3pi3HSAIOTE HACTYIHI CIIOCOOM YaCTKOBOTO IiAPOOICHHS JOKYMCHTIB:

— JIOIINCKA;

— ITYNCTKA;

— 3MHBaHHS,

— TPABJICHHS,

— 3aMiHa YaCTHH JOKYMEHTA,

— HepeKICIoBaHHs (hOTO3HIMKIB.

Buxoasuyu 3 NpakTUYHOrO NOCBiAY MisIBHOCTI €KCIIEPTIB B ramysi
TEXHIYHOI €KCHEPTU3U JOKYMEHTIB, ICHYIOTh 3HA4HI TPYOHOU[ ILI0JI0
IIPOBEIEHHS €KCIIEPTU3 13 BCTAHOBJEHHAM (axkTy IOBHOI a00 4YacTKOBOI
MipOOKHU TOKYMEHTIB HA IJIACTHKOBIM OCHOBI, B OCHOBHOMY II€ CTOCYETHCS
CBIZOLTB IPO DPEECTPALil0 TPAaHCIOPTHUX 3ac00iB, SK OCHOBHOI'O
JOKYMEHTA Ha TIPaBO BIACHOCTI HA aBTOMOO1ITb.

OcTaHHIM 94acOM B YMOBaxX HAYKOBO-TEXHIYHOI'O IIPOIPECY ITOCTIHHO
3’SIBIISTFOTHCSL HOBI 1 BCe OUTBII eheKTUBHI CITOCOOM MiAPOOKH Ta BIIPOBAIKECHHS
B IOKYMEHTOOOIT MAPOOIIEHNX TOKYMEHTIB. 3 PO3BUTKOM TEXHOJOTIH, a came
MIPH TIOSIBI HOBMX IIPHUCTPOIB I APYKY 13 BEJHMKOIO DPO3MILHOIO 3JaTHICTIO,
a00 3 MOXIMBICTIO IPYKY Ha THNOIpadChbKUX IIPUCTPOSX, PO3DPIZHATH
JOKYMEHTH 3 TaKOI SIKICTIO JPYKY Ta BIJHOCHTH iX IO MigpOOJECHUX CTae
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ciiaguine abo x B3araial HeMOXIUMBO. OOYMOBIIEHO L€ THM, IO B YMOBaX
CBHOTOIEHHS OYIb-IKHA IPOMAIIHUH MOXe IpuadaTd TurorpadCchbKi MaIMHA
JUISL IPYKY 1 BUTOTOBJIITA B KYCTapHUX YMOBAaX JOKYMEHTH SIKi BIANOBIIAIOTH
OpHTiHAJIBHAM JIOKYMEHTaM 3a CII0CO0aMH JIPYKY.

I3 cygacHMM DPO3BMTKOM KOMII' FOTEPHOI Ta momirpadidHOl TEXHIKH,
NporpaMHOro 3a0e3IeueHHs, €KCIIEPTH BCE YacTIilIe 3YCTPIYaroThCsA 13
npo0JIEMOIO BHSBIECHHS 3MIH IIEPBHHHOIO 3MICTY B IOKYMEHTaXx,
BUT'OTOBJIEHMX Ha IUIACTHKOBIH OCHOBI. 3 OZHOTO OOKY, IOJIIKapOOHATHHI
Marepiail Ay>Ke CTIMKHKM 10 arpeCUBHOIO CEPENOBHINA 1 B HBOTO BaXKKO
HETMOMITHO BHECTH 3MiHH, a 3 1HIIIOTO OOKY, SIKIIO 1€ BAAETHCS, TO BUSBUTH
Taki 3MiHU JOCUTH BaXKKO.

Ha Ttenepimniii yac € nekijibka Crioco0iB 3HUIIEHHS IEPCOHATI30BAHUX
MAHUX 13 IUIACTHKOBMX JOKYMEHTIB, HE IIOMIKOKVIOYM caM OJaHK.
3/7I0BMMCHMKH HABUMJIMCHh 3a IOIIOMOIOI0 TEPMIYHOIO HArpiBaHHS 3HIMATH
3aXHMCHI IDIBKM 3 OJIAaHKIB, IOTIM, BHKODHCTOBVIOYM XIMIYHI DEYOBHMHH,
3MHUBaTH HEOOXIIHI JaHHI 1 JOAPYKOBYIOTH 3MiHEHI. Maiike BCl IUIACTHKOBI
KapTKy Ta OJIaHKM JOHENaBHA BHUIOTOBSUIMCS 3 IOMIXJIODBIHINY, IO CTAc
eqacTMYHUM Imin nmiero tema. Came 1 HOro BJIACTHMBICTB IMIIINTOBXHYJIA
3JIOBMUCHUKIB IO BHUKODUCTAHHS DI3HHUX JDKEDEN TeIUla: IPACKU, CBIUKH,
rapssyoi moau, mapu. IIpu Bi3yaapbHOMY JOCHIDKEHHI Takoro Oyapka Oe3
CIIeliaIbHUX MPWIAAIB IIOMITUTH 3MIHA MaibDke HeMoxJmBo. Yacrire
3QIMIIAIOTECA  TUIBKM HE3HA4YHl IIOIIKO/DKEHHS, IIOMITHI I 3HAYHAM
30LIBIIEHHSAM a00 IIi CIEiaJbHUM OCBITJIEHHSM. BCTaHOBUTH IEPBHHHHMA
3MICT JOKYMEHTA, KUl OYB 3MIHEHMH TaKHUM CIIOCOOOM BIIAETHCS IYIKE PIIKO.
TpaidioTeCsl BUIAAKA 3HUILIECHHSA [IEPBUHHUX 3allCIB HAa IUIACTUKOBUX
OJIaHKaX MEXaHIYHUM CIOCOOOM (3IIIKPIOAHHSAM 3arOCTPEHUM IIPEAMETOM,
3UMIEHHS a0pa3sMBHMMM DEYOBHMHAMHU TOINO). Takwii crociO Jermvid, aie
3QJIMLIAE CIIIIN, SIKI IOMITHI HE030POEHUM OKOM.

Buxonsun 3 BHINEBUKIAAEHOT0, MOYKHA 3PDOOMTH BHMCHOBKH IIDO TE,
IO TIOCTIMHHUI IPOrpec y TEXHOJIOTIAX APYKY Ta 3aXKCTY, 3 OJHIE] CTOPOHH,
JIa€ JIOJICTBY MOXKJIMBICTG CTBOPIOBATH SKICHI JJOKYMEHTH CYBODOT'O OOJIIKY,
SIKI MOKYTH CJIIYIYBAaTH TPUBAJIMKA Yac Ta OyIyTh 3pY4YHI Y BUKOPHCTaHHI. 3
IHIIOT 7K CTOPOHHU, TAKUM CTPIMKHI DO3BUTOK HAYKU 1 TEXHIKU, a TaKOX
JIETKUM IOCTYII 0 Maibke Oyab-sKUX 1HMDOPMaLIMHUX [OKEDEN Ta MOKIUBICTD
6e3 nmpoluieM npuadary noairpadidyHy TEXHIKY BUCOKOI PO3AIILHOT 31aTHOCTI
JIa€ MOXKJIMBICTH 3JIOUMHIIM BUKODUCTOBYBATH 1[I Hax0aHHSA JIOICTBA B
3JI0YMHHINA cdepi. 3 4acoM cTae Bce Ba)Kue BIAPI3HUTH SIKICHI MiAPOOKH BIf
CIIPaB)KHIX JOKYMEHTIB, 0COOJIMBO IPOCTHUM JIIOISAM, O€3 CIieliaJIbHUX 3HAHb
Ta 3aco0iB. Jljug BUDIIIEHHS TaKUX CKJIAJHMX 3aBJaHb €KCIIEPTH IOCTIMHO
IIOBMHHI BIOCKOHAJIIOBATH CBOI 3HAHHS, MaTH CYYacH] IIPUIAJN Ta TEXHIKY, a
TaKoXX 3/IHCHIOBATH 3aXOAM MO0 CHiBOpali 3 (axiBIsMM pi3HHX KpaiH
CBITY [T €(peKTUBHOI OOPOTHOM 31 3IIOYMHHICTIO.

Cnucok euxopucmanux oxcepeJi

1. Ka6anos I'.O., I'pamianos A.l., Haymenko C.M. 3arajbHi 03HaKH
MMOCBIAYEHHSI Ta CBIZOLTBA IIPO PEECTPALIO TPAHCIIOPTHUX 3aco0iB Ha
IUIacTUKOBIH ocHOBI BupoOHHUITBa Koncopuiymy €JAIIC: inpopmauiitHuii
suct. Kuis: JHAEKI MBC Vkpainu, 2007. 22 c.

171



2. TexHIKO-KPUMIHAIICTUYHE JOCTIDKEHHS JIOKYMEHTIB: HaBY.
noci6. ABT. xoi. O.B. BopoGeii, A.B. Kodanos. K.: Hau. Akax. BHYTp.
Cmpas, 2011. 312 c.

3. Bimpna emmwmkionemis Bikinemis: URL: https://uk.wikipedia.org/
wiki/%D0%84%D0%94%D0%90%D0%9F%D0%AL.

4. BinbHa enuukionenis Bikinexis: URL: https://bit.ly/39HSEAL.

5. TIpo OCHOBHI €NEeMEHTH 3aXHCTY HAIiOHAJBHOTO ITOCBiTYCHHS
BOJIiS Ta CBiOLITBA Ta CBIIOITBA IPO PEECTPAIIO TPAHCHIOPTHOTO 3ac00y:
inpopmaniinui nmucrt. Kuis: JHIEKII MBC, 2014. 22 c.

6. Odimitinuit  cait  «[lomirpadbkombinar  VYkpaina». URL:
https://www.pk-ukraina.gov.ua/about-us/narys-pro-pidpryiemstvo.

JIyk’anuuxoe Bopuc Eezenosuu,

noueHT Kadenpu iHdopmariitHoro mpasa

Ta [paBa IHTEJICKTYaIbHOI BIaCHOCTI
HanioHapHOTO TEXHIYHOTO yHlBepcheTy
Ykpainn «KuiBChKHiT TOTITEXHIYHMIT IHCTHTYT
imeHi Irops CikopcbKoro», KaHaAnAaT
IOPUANYHUX HAVK, IOIEHT;

Deouenko Bonooumup Bacunvosuu,
3aCTYIHHK JIMPEKTOpa—3aBiyBad aboparopii
KPUMIHAJICTUYHHUX BHUIIB JOCIIKECHb
Kuiscsxoro HAEKII MBC;

Mukxumenko Onvea bopuciena,

3m00yBad BUIIOi OCBITH Y HIBEPCHUTETY
€KOHOMIKH, IpaBa Ta iHpopMaIiHHUX
texHouorii «kKPOK»

B3AEMOIS MPAIIBHUKIB MMOJIIIIT YKPATHA
I YAC MPOBEJEHHSI OCBLIYBAHHS

AHaJli3 HAYKOBOI JIITEPAaTypH i CIIA40i PAKTUKH CBIAYHTH, IO CTaH
3JI0YMHHOCTI MONPH BCIX 3aXOJB, sKi 3alPOBAPKYE YPSA, 3aIMIIACTHCS
JOCTaTHBO  BHUCOKMM. Tak, 3arajbHa  KUIBKICTb  KPHUMIHAIBHHUX
npaBomnopylieHb 3apeectpoBanux y 2018, 2019 ta 2020 pokax ckiajgaia
487133, 444130, 360622 [1].

3po3ymino, ycminiHa OOpoThOa MPABOOXOPOHHUX OPraHiB 3
KPUMiHaJIbHAUMH IPaBOMOPYIICHHSIMH 3aJIeKHUTh Bl iX mpodecioHaizmy,
JOCKOHAJIOTO 3HAHHS YMHHOTO 3aKOHOJABCTBA, BUKOPHCTAHHS CYYaCHHX
CHeIjaJbHUX 3HAaHb 1 TEXHIYHMUX 3aC00IB Ta HAJEKHOI B3a€EMOIl MK LIMMU
opraHamu.

Bzaemonis, B Teopil KpHUMIHAIBHO-TIPOLIECYaJIbHOI ~HAyKH Ta
KPUMIHAITICTHUI, PO3TIIAEThCSA SIK 3aCHOBAaHA HA 3aKOHI 1 ITiI3aKOHHUX
HOPMaTHMBHUX aKTaX, Y3ro/pKeHa 3a METOI0, MICHEM 1 YacoM CHiBIpars
CJTiJTY0TO, OTIEPATUBHOTO TPAIliBHUKA 1 CIIEMiaicTa JIsl TOBHOTO Ta IIBUIKOTO
PO3KPHUTTS Ta PO3CIiAyBaHHSA KPUMiHATGHIX MPABOTIOPYILEHS [2, ¢. 202].

Jns HagaHHS HAYKOBO-TEXHIYHOI JOTIOMOTH OpraHaM pO3CIiTyBaHHA
B cucreMi MBC VYkpainu cTBOpeHi i (yHKIIOHYIOTP HAyKOBO IOCIiIHI
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eKCIIePTHO-KPUMIHANICTUYHI IEHTPU Ta MiAPO3IAUIM KPUMIHATICTHYHOTO
3a0e3MeueHHS HAIlIOHAIBHOI MOl . SIK CBITYUTH MpPaKTHKA, TaKa JOTIOMOTra
peanizyeTbest y GopMi HaTaHHA KOHCYJBTAIi Ta BHCHOBKIB 3 IHTaHb, SKi
BUHUKAIOTh B TPOILEC] PO3CIiTyBaHHS KPHMIiHAIBHHX MNPaBONOPYILEHb Ta
Oe3rocepelHbOi  TEXHIYHOI JOMOMOTH TMiJ Yac MpPOBEACHHS KOHKPETHHX
cmiguux (po3urykoBux) mii (ct. 71 KIIK).

Oco06muBOro 3HaYCHHS Taka JOIIOMOTa HaOyBa€ IIiJ] 9ac MPOBEACHHS
cmimuMx Oiff anA oTpuMaHHA iHQopwmamii Bim pederd. OmHi€0 3 TakuX
CHIYUX I € OCBiIyBaHHA, SKE CIYIIHO pPO3IJISNAIOTh SIK Pi3HOBHA
CHIYOTO OISy, criennu(piuHIM 00’ €KTOM SKOTO € TLIO KHUBOT JIIOJUHU.

OcBigyBaHHs OJHA 3 TIEPIIOYEProBUX, HEBIAKIAIHHUX CIIIYMX
(po3UIyKOBHX) AiH, siKa BUCTYIIA€ MEPETyMOBOIO CBOEYACHOTO Ta MOBHOTO
PO3KPHUTTSI KPUMIHAIBFHOTO IIPABOMIOPYIICHHA. 3 aHaJi3y 3MicTy cT. 214 Ta
241 KIIK VYkpaiHu OCBiIyBaHHS MOMIIUBO PO3IIISIIATH SK HEBIIKIAIHY
citidy (POSIIyKOBY) JIiO, sika CIIPSIMOBAaHA Ha BCTAHOBIICHHS, (iKcALlifo Ta
JIOCII/DKCHHS.  CITIJIB  KPUMIHATBHOTO TPaBONOPYLIICHHS 260 0COGIHBHX
NPUKMET, 5IKi 103BOJSIIOTH Y CYKYIHOCTI 3 iHIIOHO 1H(popMaulefo 3pO6I/ITI/I
BHCHOBOK III0JI0 MEXaHI3My Ta IHIIMX 00CTaBUH PO3CIIiIyBaHOI HOIi.

OcBinyBanHs — cmigua (po3lIykoBa) s, SKy 3aKOHOJAaBelb
JIO3BOJISIE MPOBOAUTH TUIBKK MiCsl BHECEHHs Bimomocted 10 €PJIP, i e
BOXJIMBAM  3aCO00M 36I/IpaHH$I 1H(1)0pMau11 CTOCOBHO MOmmil, IO
posciiyroTh. OCBiXyBaHHS, SK CIIATY IO CIiJ{ BIIPI3HSTH Bil MEAMIHOTO
OCBimyBaHHs, K 3aco0y mepeBipkdu iHpopMamii MOJ0 KPUMIHATBHIX
MIPOCTYIIKIB, sIKE MOKE TMPOBOIUTHUCH IO BHECEHH: Bigomocteit B €P/IP.

Big skocTi TpOBeAEHHS OCBIAYBaHHS 3aJIS)KUTh YCIIX BCHOTO
po3ciigyBaHHs, a  OTpUMaHa  iHpOpMalis TOpHd  [PaBUILHOMY
mporecyaibHoMy O(GOPMIICHHI CKIIaJae 3MICT CYAOBHX JOKa3iB. Takox
HEOOXiTHO BpaxoBYBaTH, WO (AaKTUUHI JaHHI, sKi 30UparOTh MHix Yac
3a3Ha4eHol cIiauoi (PO3UIYKOBOi) i TOBONI YacTO HEMOXKJIMBO OTPHMATH
IHIIMM [UIIXOM. 3HAa4YHAa pOJb B TIPOLECi IMPOBEACHHS OCBiAyBaHHS
HAJIC)KHUTH TPAIiBHAKAM MIPO3IUTIB KPUMIHAICTAYHOTO 3a0e3ledeHHs
HaIllOHANBHOI TOMNIMil, a y pa3i HeoOXiTHOCTI i IMpamiBHAKaM HayKOBO-
JOCITITHIX €KCIEePTHO-KPUMIHATICTHYHUX LEHTPIB MBC Ta
CHiBpOOITHUKAM ONEPATUBHMX IMiIPO3LIIB.

OrmnepaTHBHI NpaliBHUKHU 3aBJSIKH HA0YTOMY NMPAaKTUYHOMY JOCBiIY
BOJIOZIFOTh 1H()OPMAIIIE€I0 MO0 XUTPOIIB, MO SIKUX BIAIOTHCS 3JIOUMHIL
JUIsl IPUXOBYBAHHS CII/IiB Ta OCOOJIMBHX NPHUKMET. BoHM noromaratoTs y
BIIIYKaHHI TaKWX MiCOb 1 CHiiB, a CIEHIATiCTH JOIOMAararmTh
JOKYMEHTYBATH Ta JOCIIDKYIOTh BUSBIICHY CIiIOBY KapTHHY.

Coewiamict 1Le  y4acHHK MPOBAIKCHHS,  AKOMY BiJIBOTUTHCS
ocobnuBe Micre y 30upaHHi TePBHHHOT iH(dopMmarii mig Jac NPOBE/ICHHS
ocBigyBaHHsA. OTIIAJAI0YU TIIO JKMBOiI OCOOM CHEMmiallicT 3000B’s3aHMIA
3aCTOCYBATH CIIEIliajibHi 3HAHHS, MPAKTHYHUIN JOCBIJ, BIACHI 31i0HOCTI Ta
CydacHi HayKOBO-TEXHIUHI 3aco0W sl BUSBJICHHS 1 (ikcarii crniaiB
37I04MHY, OCOOJMBHX IPUKMET, [MOIEPEJHbOrO  JOCHIKEHHS ISt
oTpuMaHHs iH(popMmalii, sika Oyle OIepaTHBHO BHKOPHCTOBYBATHCH IS

173



BCTAHOBJICHHSI MEXaHi3My 3JIOYMHY Ta OCOOM sIKa BUMHHJIA KPUMIHAJIbHE
MIPaBOIIOPYILEHHSI.

3aqydeHHs CIemianicTa 10 TNPOBA/UKEHHS OCBIIYBaHHS CIIPHUSE
MpaBWIbHINA (pikcamii BCiX BUSBJICHUX CIIMiB, YMOXIHUBIIOE 3IiHCHCHHS
ITOBHOTO KOMIDIEKCY JOCIiPKEHb CIiiB Ta PEYOBHX TOKa3iB, BUSABICHNX Ha
Timi ocoOm, 3 METOI0 MOBHOTO Ta IIBHUAKOTO PO3KPUTTA 3JIOYHHY.
3po3yMino, mo A TPaBUIBHOTO BHUSBIEHHS, (ikcamii i BHIyYeHHS
PISHOMAHITHHX CIiliB 1 peYoBHX JOKa3iB, (KpOB, cmepMa, Ta iH.)
MIKpOYACTUHKY, 3aIaXOBi CHiAM 1 T.0. CHCLIaNiCT NOBMHEH JOCKOHANIO
BOJIOZITH 3aco0amMM 1 METoJaMu Takoi poOOTH, MaTH B CBOEMY apceHali
HEOoOXiMHI TeXHIYHI 3aco0HM, a TaKoX IiependadaTd MEpCIeKTHBY
MOXJIMBOCTI JIOCHI/DKEHHSI 1 BHUKOPHCTAaHHsS iX y IOJQNBIIOMY, Ta SIKY
omepaTuBHY iHQOPMAIIiF0 BOHH MOXYTh HAJATH UL IIOBHOTO Ta IIBHUIKOTO
PO3KPHTTS KPIMIHAJIBHOTO PaBOMOPYIICHHS.

Crhimumii, Ha BIIMiHY BiJl OIEPAaTHBHOTO MpAIliBHUKA, 3MIHCHIOE
OISUTBHICTH 3 pO3CHiAYBaHHSA y TpoIecyanbHi ¢opmi, 3acobamu i
METOJIaMH, SIKi PEerJIaMeHTOBaHI KPUMIHAJIBHUM TPOLECYaJbHUM 3aKOHOM.
3BiCHO, 1 CIiA4YMi 1 ONEpaTHBHUIA MpPAliBHUK, MalOTh IPaBO CaMOCTiIHO
CKOPHUCTATUCS TEXHIKO-KPUMIHAICTAYHUMH 3aC00aMH, sIKi 3HAXOIAThCS B
apceHalli CIIeHialiCTIB, ajie Ie He 3aBXIH BHUIIPABIOBYE ceOe, OCKIJIbKH
BiIBOJIIKAE€ IX Bl OCHOBHOT'O HAampsAMY MisIBHOCTI. JlocArT HaMKpammx
pe3yIbTATIB MOXKIIMBO JIUIIEC 32 YMOB UITKOTO PO3MOALTY 00csary pobotn
MiX ycima Yy4aCHUKaMH criggoi (posiurykoBoi) nii. HpI/I TIPOBaKCHHI
OCBIIlYBAHHS  CIIIIHH BUCTYTIA€ OpraHi3aTopoM y01el JISUTBHOCTI 3
JIOCIII/DKCHHSL Tilla JKMBOI OCOOM, a CIeWiaslicT, crpuse iomy y MOIIYKY
CHiZiiB 1 OCOONMBUX NPUKMET, MPAaBUIBHOMY OIMCAHHI O3HAK, fKi ix
IHAMBIyaTi3yl0Th, TMOSICHIOE MEXaHi3M 1X YTBOPCHHS, [0 CIPHUSE
BHCYBaHHIO Bepciii, 3a0e3neuye JOKyMEHTYBaHHs ClIia4oi (po3iykoBoi) mii
Ta 11 HacHiakiB (hoTorpadyBaHHAM a00O BiE€0O3amICcOM, JOMTOMAarae HaliiHO
yrnakyBaTd 00’€KTH sl X BWIYYEHHS Ta HANpaBJICHHS Ul €KCHEPTHOTO
nocmiukenns.  OnepaTHBHME —NPAaNiBHUK —TAKOK —BHKOHYE  BKa3iBKH
CIII0TO, 3IHCHIOE TMONIYKOBI Jii, JOmMOMara€ y MOAONAHHI NPOTHAIT,
BHCYBA€ BEPCii 1110710 IMOBIPHUX MiCLb YTBOPCHHSI CILI/LIB i T.I1.

B npotieci ocBifyBaHHS ClIEialicT OKPIM 1IeHTU(IKALIHHUX TUTaHb
Ma€ pealbHy MOXJIMBICTH BHpILIYBaTH 1 JIarHOCTHYHI, SIKI CIIPHSIOTH
BHUCYBaHHIO BEpCiii mpo n0)1i10 3JMOYMHISA 1 T.I, @ TaKOXK posmyKOBiﬁ
po0oTi ONEPaTHBHOTO MpALiBHUKA. Hanpmcnau, BiH Ma€ MOJKIIHUBICTh
OLIHUTH TPHIATHICTD CIiAy 10 ifeHTH¢iKamii i THM caMUM BHPILIUTH
IUTaHHs [P0 HEOOXiAHICTH HOro BWIYYCHHs, BUPIIUMTA IHUTaHHS SKAM
IPEAMETOM, ab0 SIKOK HOro YaCTHHOIO 1 3a SIKMX YMOB 3QJIMIICHO JaHHIi
CIiJl, BU3HAYMTH MEXaHi3M CIi0YTBOpEHHs, i Garato inworo [3, c.29].
TakuM 4MHOM, BUDILIEHHS CaMe TaKHX NMUTAHb HAJEXKHUTh IO KOMIETEHIT
cremiajicrTa i cupusie poOOoTi CITITIOTO Ta OTIEPATHBHOTO MpPaIiBHUKA, TOOTO
Hajae iM NMEepPBUHHY OPi€HTYIOUY iH(QOPMAIIiI0 Ta CIIOHYKa€E IO PO3KPUTTS
37I0YMHY 32 “TapSsIuMU CIigaMu’”.

Cniguuii K KepiBHMK pO3CIiJyBaHHS Ha OCHOBI BJIACHOTO
NIepEeKOHAaHHS, OKPIM BHIAJKIB MNPsAMO IependadeHuX y KpUMIHAIBHO-
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NpoLECYaIbHOMY 3aKOHI, IPUIMaE pillieHHs], 91 MOTPiOHO B3arali 3aay4aTH
crewjalicra, sika peajbHa MOXJIMBICTb IO LBOTO, 3 SIKOIO METOI0 1 Y SIKHX
Mexax OyqyTh BUKOPHCTOBYBATHCh HOTO CIIelialibHi 3HAHHSI.

BupimmBimm 3amyuuTd cneuiaiicra, CiIigduid 0JHOOC000BO, abo
pa3oM 3 KEpiBHHKOM MiApPO3ALTY KPUMIHATICTHYHOTO 3a0e3IeYeHHS
BH3Ha4ae (OpPMY CIIBIIpaIi, CTBOPIOE YMOBH JJIsI HAJEKHOTO BUKOHAHHS
BCciMa y9JacCHHKaMH CBOIX NpoQeciiHuX (YHKIH, NPOBOAUTH HE TiIBKU
IHCTPYKTaXX, a B TIPOILIECi CHINKYBaHHSA IPHUCIYXOBYETHCS OO iX TOpa,
KOHTPOJIIOE SIKICTh Ta CBOEYACHICTh BUKOHAHHS POOOTH, KOPHUIYE paHilie
NpUIHATI pIlICHHS Ta 3alulaHOBaHI 3aX0IH, aHaii3ye iHdopmamiio, Ky
OTPUMYE BiJl CHELiaNiCTIB B Tpoleci iX poOOTH, BUCYBa€ BUMOTHU MIONO
JIOIIOBHEHHS OTPUMaHUX JaHUX. Ha HbOro TakoX MOKJIagaeThes 000B’SI30K
mepeBipku  iHpoOpMamii, fKa OTpUMaHa MPOIECYalbHUM IIIIXOM, Ta
KOHTPOJIb 32 JOTPUMAaHHAM NPOILECYaTbHUX CTPOKIB.

JIoOKyMeHTYBaHHSI 3a JONOMOrowo ¢oTo, Bimeo ikcarmii IIKOM
MOKJIAHAETHCSA Ha MpariBHUKA MiAPO3 LTy KPUMIiHATICTHIHOTO
3abe3nedeHHs1. SIKICHO BUKOHaHA Ta MPOIECyalbHO MPAaBWIBHO OpopMiIeHa
(oTOo-TabNMILs, BiJICO3aNKC JOIOMArae, K CIiI4oMy, TaK i ONEpPaTHBHOMY
NpaIiBHUKY, NPAaBWILHO CIPUHAMATH pPE3yJdbTaTH OCBiAyBaHHS. IHKOIH
TPAIUISIOTHCS BUIIAKH, KOJIM IiJl Yac OCBiIyBaHHS MIOCh OYJIO YIYIICHO, a
IIpH AOCIipKeHH] (oTo, Bieo MaTepialiB Iie MOJKHA IIOMITHTH.

IIle omHWM, HEe MEHII BaXKJIMBHUM, C€TAallOM B3a€MOIi yJaCHHKIB
OCBITyBaHHS € CILIbHE OOTOBOPECHHS HOTO pe3ynLTaTiB

BpaxoByroun BUIICBHKIIACHS MOKHA JIATH BUCHOBKY, IO B3a€MOJIis
BCIX YYacHHKIB OCBiIyBaHHs, IHII[iaTHBA KOXXHOTO 3 HHX Y BHPIILCHHI
3arajlbHOrO  3aBJIAHHS  PO3KPHTTS ~ KPUMIHATBHOIO  IPABONIOPYLICHHS — Ta
BHKDHTTS BUHHHX TIepe16adac CIIIbHY y3roJDKeHy JisUIbHICTb CPSMOBAHY Ha
BCTaHOBJICHHS ICTHHH Y KPUMIHAIbBHOMY NPOBA/IXKEHHI.
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Jlyk’anuuxoe €ezen [Imumposuu,

npodecop kadeapu iHGopMaIiitHOro mpasa

Ta MpaBa IHTEJIEKTyalbHOI BJIACHOCTI
HanioHansHOTo TEXHIYHOTO YHIBEPCUTETY
Yxpaian «KuiBCbKHA TOMITEXHITHIH iIHCTUTYT
imeHi Irops CikopchbKoTo», TOKTOP IOPUINIHAX
HayK, Ipodecop

YHOPMYBAHHSA MPOLEAYPH IIEHTUPIKAIIIT OCOBA
3A MUCJIEHUM OBPA3OM

JiSIbHICTD JEep)KaBHUX OPraHiB i3 3amo0iraHHs Ta PO3CIiLyBaHHS
3JI0YMHIB 3/1HCHIOEThCS Y BU3HAYCHIN 3aKOHOM IpoILeCyalbHii Gopmi, sika
€ OJIHIEIO 3 TapaHTIH 3aXMCTy IpaB Ta iHTEepeciB ocodu. IHcTpyMeHTapiem
Mi3HABaJbHOI JISUIBHOCTI IIMX opraHiB Oynm 1 3ajHMINArOTBCA CINiadi
(posmrykoBi) naii. B Teopii KpuMiHambHOro mpouecy i I(pI/IMlHaJ'IlCTI/IKI/I
pO3pOOIICHO HAYKOBI MiIXOIH 10 BU3HAYCHHS CIIAYMX Jiif Ta MiCTaBH ix
macmbmaun KoxHa cmimga 1is, Big CBOTO 3apoPKCHHS, INpoHmuIa
TPUBAIMH 4ac (OPMyBAHHA, NCPCBIPKH NPAKTHKOK Ta HOPMATHBHOTO
BPCTYJIIOBAHHA, @ TOMY i 3aCIyroBye Ha yBary HayKoBLiB. Beakaemo 3a
HEeoOXiTHe 3yNMHUTHCS Ha PO3TIIsi/L JIMIIEe OKPEMHX acIleKTiB Takoi ciir4ol
Ii1 sk mpen’siByieHHs i BiisHaHHs (cT. 228230 KIIK Ykpainu).

3naTHICTh NCHXIKH JHOXMHM (IKCyBaTH i 30epiraTé y mam’sTi
00pasu 06’€KTiB, sKi HEIO CIPHIIMAIOTHCS, @ Y MOJAIBIIOMY PO3Ili3HABATH
TaKi 006’€KTH 3 JaBHIX YaciB BHKOPHCTOBYEThCS sK B IOOyTi, Tak i B
mpakTui 60poThOM i3 3moumHHICTIO. Tak, HampukiHmi XIX cromitrs B
poboti H. OpnoBa BuKIamaaucs PEeKOMEHIAIli 3 TAKTHKH MPE] sSBICHHS
CBiJKAM THX O0Ci0, MPO SIKHX BOHM MAalOTh CBIJUUTH, 100 BU3HAIM iX
ocobucro [1, c. 51].

3a uac, 1110 MUHYB BiJ pO3pOOJICHHS PSKOMEH/IAIlIH 13 3aCTOCYBaHHS
B [IPABOOXOPOHHIN NPaKTHIL Metoy po3Ii3HaBaHHs 06’€KTIB 3a 00pasoM,
mo BifOMBCs 1 30epircs y mam’sTi JIIOAWHM, BiAOymucs cyTTeBl 3MIHH Y
HOpMaTHBHOMY PEryIOBaHHI  NOPSAKY ~TNPOBEACHHs  cuigdoi i —
npea’ SIBJICHHS A7 BIII3HAHHS, Ha 110 HAMH 3BEpTasacs yBara y MOIepeaHix
pobotax [2].

TpuBanauii yac METOA pO3Mi3HABaHHS 00pa3iB BUKOPHUCTOBYBABCS Y
KpUMiHaJIbHOMY IPOBA/DKEHHI B MeXaxX CIJIiA4oi Aii, sika HOCWJIA Ha3BY
«gonut mpu BmizHaHHI» [3, c. 317-320]. BianosigHo no umHHOoro KITK
VYkpaiHn mipen’siBIEHHS A BII3HAHHS € CaMOCTIMHOIO CIITYOI0 Ji€fo.
3anexxHo Bij 00’€kTa iAeHTU}IKAIT 3aKOHOAABEIb BUIUISIE TaKi HOTO BUIU
SIK: TIpe]’sIBJICHHS JUIsl BIII3HAHHS ocoOu, pedell Ta Tpyna. KoxeH i3 mux
BU/iB Mae cneuudiuyHi ocoOmmBOCTI 1 3acimyroBye Ha yBary. Mmu
3YIIMHUMOCS Ha JESKUX AMCKYCIHHMX IIMTaHHSAX Npeja sSBICHHA Ui
BIi3HAHH 0cOOH. 3yMOBIIOETHCS T1e, K CIyIIHO 3a3Hadae M. I1. Kmumuyk,
HEOOXIJHICTIO BUKOPHCTAHHS CIITYMM 3HAHb B Tajly3i ICHXOJOTii, JIOTiKH
Ta IHIIMX HAyK 3 METOI0 TOJOJAaHHsS IICUXOJOTiYHUX Oap’epiB, IO
BHHUKAIOTh TiJ Yac MiArOTOBKM, MPOBEACHHA Ta (ikcaiii pe3ybTaTiB
npea’ siBiieHHs UTst BrizHauust [4, ¢. 100-104].
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Cnig 3BepHYTH yBary Ha Te, L0 OCTaHHIM 4YacOM CYTTEBHX 3MiH
3a3Ha€ CTaBJICHHS MEPECIiYHUX I'POMAJISH J0 MPABONOPYILIEHb 1 CIiBIIpari 3
NIPaBOOXOPOHHUMH opraHamu. IleBHa 4YacTMHa TpOMajsSH NparHyTh
YXWIUTUCS BiJ CHIBpPOOITHUITBA 3 LUMH OpraHam, I[IpuuumH upoMy €
Oarato, mO MOXE CTaTH IPEIMETOM CaMOCTIHHOTO IOCHTiKeHHSI. Mu
3YOMHAMOCS Ha OfHIM i3 HHX, M0 O0e3mocepeHbO IOB’si3aHa 3
OpraHi3alli€l0 Ta TaKTHKOIO Npea sBICHHA OCOOM, sKa MiZO3PIOETHCA Y
MIPUYETHOCTI JI0 3JI0YUHY, IS BITi3HAHHS.

B psni BunankiB oco0a, sika Oyje BII3HABATH BBAXAE, IO IS Jis
BiI0YBAaTHMEThCs IPUXOBAHO 1 {ii HE 10BEACTHCS 3yCTpi‘{aTI/ICﬂ BiY-Ha-BiY 3
11i103p10BaHOk0 0c060r0. ToMy miJ Yac AOMATY CAiAYMH Mae ICHXOIOTTIHO
TiAroTyBaTH 0co0y 0 3yCTpidi Bid-HA-Bi4 3 THM, XTO BYMHHB BiIHOCHO Hei
HacwurA, abo iHINI TPOTWM3AaKOHHI i Oco6y CIIiF 3a3malieTigb
TOTIepeKATH TIPO MOXKIIMBICTH 3YCTPIdi 3 TiTO3PIOBAHHAM 1 3’SCOBYBATH
CTaBIICHHS [0 [BOro. Y pa3i HEoOXiZHOCTI CIHi OpraHi3yBaTH
Ipex’siBICHHA [UIA  BII3HAHHA B TAaKUX YMOBaX, KOMM o0coba, SKy
npea’ SIBISIOTH AJ1s BIII3HAHHS HE 0a4UTh BII3HAIOYOTO.

[MoniOHumit opsinok npez sIBJISHHS IS BITI3HAHHS IepedadeHo B psai
kpain cBity. Tak, cr. 152 KIIK Ky0u nepenbauae MOXIMBICTH Ipe[ sIBIISTH
JUIS BITI3HABaHH JIOJICH B YMOBax, KOJM 0co0a, sIKa BII3HAE 3HAXOAUTHCS Y
TakoMy Micti «re ii He BumHO». B CIIA 3 METOI BHKITIOUNTH 3aIIKyBaHHSI
a0 IHIOMIA BIUTHB ITiI03PIOBAHOTO HA CBIiIKA, IOJNIIEHCHKIM IPOMOHYETHCS
BHKOPHCTOBYBATH «OJIHOCTOPOHHE J13epKaiiox [5].

HopmatuBHe 3akpimieHHS TOPSAKY TIpeld sBICHHS O0co0M Uit
BIII3HAHHS 11032 Bi3yaJbHOTO CIOCTEPEKEHHs 3 OOKY TOro, KOro BIi3HAIOTh
3HaWILIO BimoOpakeHHs B 3akoHi Ykpainu «IIpo 3abe3neueHHst Oe3neku
oci0, siki OepyTh ydacThb Yy KPHMIHAIBHOMY CyINOYMHCTBI» (.0 cT.15
3akoHy), SK 3axim 3abe3neueHHs Oe3MeKH Takux oci0, a y MoAajblIIoMy B
ct. 174 KIIK VYxpaimm 1960 poky Ta Oyjno mATpEMaHO PO3POOHUKAMHU
graHOTO KIIK Vkpainu. Tak, B 4. 4 ct. 228 KIIK 3a3HagaeThcs «3 METOIO
3a0e3medeHHs Oe3neKkn 0coOu, sika BIi3HAE, BITI3HAHHS MOKE TIPOBOJIUTHCS B
YMOBax, KOJIH 0c00a, SIKy Mpe IBIAIOThH IS BIII3HAHHS, HE 0a4nTh 1 HE 4ye
oco0u, sika BITi3Hae, TOOTO Mo3a 1i Bi3yaJlbHUM Ta ayioCIOCTEPEKEHHIM». B
nopiOHiM penakuii BukiagaroThest aaHi nonoxeHHs B KIIK PecnyOsixu
Kazaxcran (u. 11 cr. 230) ta KIIK P® (4.8 cr. 193). Taxwmit TOPSIZIOK
npen’sBIeHHS Uil BII3HAHHS  PO3MIISIAEThCS  SIK  BUHSTKOBHH 1
3aCTOCOBYEThCSI SIK 3axijy 3a0esnedyeHHs Oe3neku ocodu. [Ipore He
BKa3yeThCs, SIKOI0 Mae OyTn HeOesneka Juist 0COOH, 110 JTO03BOJISIE TPOBOANUTH
npel’ssBJIEHHS JUIS  BII3HAHHS 11038 BI3yalbHOTO crHocTepexxeHHs. He
3HaxomuMo BinmoBimi i B komeHTapi g0 KIIK Vkpaiau, B sxomy
3a3HAYAEThCS, 1[I0 BOHO MOXJIMBE JIMIIE Y BHHATKOBHX BHIIAJKaX,
3YMOBJICHUX HAsSBHICTIO 3arpo3H JJIsi 0COOH, sIKa BITi3HAE, 3 OOKY TOTO, KOTO
MAroTh BIi3HABATH, YU Horo oToueHHs. Hiski iHm oO6cTaBuHM, OKpIM HasSBHOI
3arpo3u Ge3nerti 0co0u, He MOYKHA PO3TIISAATH SIK IPUBOIM JUTSA TIPOBEICHHS
BII3HAHHS 0COOH MMo3a i Bi3yaJbHMM Ta ayjiocriocTepekeHtsM [6, c. 502].
Ckopime 3a yce MoBa iiie mpo Tpea sBICHHsS JUI BITI3HAHHS SIK 3aXi[
3a0e3neueHHs 0e3eKn 0COOH, KA BIT3HAE.
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[MoniOHi 3axomu 3abe3nedeHHs] OE3MEKH YYAaCHHUKIB KPHUMIHAJIBHOTO
NPOBa/KEHHST NependayeHi 3aKOHOAABCTBOM iHIIMX KpaiH. Tak, 3 Meroro
3a0e3neyeHHs1 Oe3MeKn CBiIKa UM MOTEPIIIOro Ipea sBICHHs U1 BII3HAHHS
ocoOu, IO MIJO3PIOETBCS Y BYMHEHHI 3JI0YMHY MOJXKE IPOBOIMTHUCS 32
¢orozriMkamu (4. 6 ct. 192 KIIK JIutocekoi PecmyOmikm).

[pen’sBneHHAS 1S BOI3HAHHS — CKIIAHUH IICHXOJIOTIYHUN TIPOTIEeC 3
OaraTbMa KOMYHIKaTUBHIMH IIOTOKAaMH, SKi IHIMIIOIOTBCA I1aM’SITTIO,
acoIliamisiMM, €MOIiSIMH, IHTYiNi€l0, JIOTIYHUMH NOOyZOBaMH TOmIO |5,
c. 549]. Oco0a, sika mepexuiIa Moo 37104HHY (MOTEPIINM, CBIIOK) MOXKe
nepe0yBaTH y pI3HOMY ICHXOJIOTiYHOMY cTaHi. [[ns 3abe3neucHHs 11
aKTMBHOI y4YacTi y KpHMiHaJbHOMY IPOB3/DKEHHI MaloTb OyTH CTBOpEHi
CHPUSITIMBI YMOBH JUIsl TIPOBEJCHHS Ipe sIBICHHS ISl BII3HAHHS OCOOH,
siKa Timo3proeTscs y 3moumHi. Ocoba, ska Bmi3Hae Oynae mouyBaTH cebe
OinTbIIIe 3aXHMIICHOIO, ITepe0yBaTH y CIIOKIHHOMY MICHXOJIOTIYHOMY cTaHi (y
Mipy Takoi MOXJHBOCTI), KOIH o0co0a, sKy BII3HAIOTh HE OadHTh
BITI3HAIOYOTO, HE 3yCTPIYA€THCA 3 HUM IOINIAJOM 1 HE MOXKE HEraTHBHO
BIUIMBAaTH Ha Horo mncuxiky. CIymiHOH y IbOMY IutaHi € aymka B. T.
l'onuapeHka, Mo Opei’sBICHHS 0COOM IJisl BMI3HAHHS IM03a Bi3yalbHUM
CIIOCTEPEKECHHSIM TOTO, XTO BINi3HAE 3 BHHITKOBUX BHIIAJKIB CIIiI 3p00OHTU
3arajJbHUM IPaBWJIOM, 0O BOHO MOBHICTIO 3a0e3neyyBaTHME BHKOHAHHS
BHMOT HayKOBOCTI Ta HafiiHOCTi [7, ¢. 550]. ¥ 11poMy ID1aHI 3aCIyroBye Ha
yBary pemakmis 4.5 cr. 221 KIIK Pecny6miku Bipmenis. 3akoHonaBenpb
HaJa€ CIiI4OMYy MpPaBO BHPINIYBaTH Ha BIACHUH pO3CYA HEOOXiTHICTH
NPOBEICHHS  TNpea’sBICHHA U1 BII3HAHHA 1032  BI3yaJIbHOTO
CHOCTEpEeKEHHS 3 OOKY 0COOH, SKY BITI3HAIOTh.

Ha 3aBepiueHHs ciiiji 3a3Ha4UTH, IO TOPSAOK NPOBEIACHHS CIix4ol
Iii, KoM 0co0a, SIKy Hpen sBISIOTh JUIsl BII3HAHHS He OauuTh i HE 4ye
ocoly, ska Bmi3Hae Mae OyTu 3akpimnenuit y cr. 228 KIIK. Ilopsmox
npex’ IBJIICHHST OCOOM ISt BITI3HAHHS MA€ BH3HAUYaTH CIITUMH BPaxOBYIOUH
KOHKpeTHI 00CTaBHHH, MO cHopMyBalHcs i yac po3ciigyBaHHs. [1ix yac
JOMUTY Oco0M, ska Oyne BII3HABATH CIHIiJ 3°SACyBaTH iI CTaBJICHHS IO
CUTYyaIlil, IO CKJajacsi, MOMXJIMBOCTI Ta TCHXOJOTIYHOI TOTOBHOCTI
3YCTPITHCS 3 TAKOIO 0CO0O0I0 Biu-Ha-BiY IIIe pas.
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Maxkaposé Mapk Anamoniiioguu,

3aBijyBa4 Kadeapy KpUMiHaJIBHOTO IIPOLECy
HanionaneHOT akagemii BHyTpIlIHIX cIIpaB,
JIOKTOP IOPUINYHUX HAYK, JOLICHT

JO ITUTAHHA 3ABE3IIEYEHHSA HEIIOBHOJIITHBOMY ITPABA
HA 3AXHUCT Y KPUMIHAJIBHOMY ITPOBA/IKEHHI

[IpaBo Ha 3aXUCT y HEMOBHONITHBOTO, SIK OJHOTO i3 CYO €KTIiB
KPUMIHAJIBHOTO IIPOBAPKCHHS, 3aJIMIIAI0OYNCh HEBII €MHOIO CKJIAIOBOIO
CHCMiabHUX TPOLENYp ro8eHanvbHol tocmuyii (BU3HAYAE€TBCS B YKasi
Ipesunenta Ykpainu Bix 08.04.2008 Ne 311/2008 [1]), pasom 3 iHmmmu
MpaBaMU Ta 3aKOHHHUMH IHTEpPECaMH HEIMOBHOIITHIX, OyJI0 BpaxoBaHO Y
KpuminampHOMY MpoliecyanbHOMY Kofekci Ykpainu [2] (mami 3a TekcTom —
KIIK VYkpainm) 2012 poxky 1 HaOyJ0 MOAAJBLIIOr0 pPO3BUTKY 4epes
YIAOCKOHAJIEHHS IHCTUTYTY CYJOBOTO KOHTPOJIIO Ta BH3HAYCHHS y IvaBi 38
KIIK Vkpainu i B miiif Hu3Ii Horo crareil BiAMOBINHUX CIIENiaTbHAX HOPM.

HeoOximnicts BigmoBigaocTi HopMmam KIIK VYkpainm ocobmuBocrteit
KPUMIHAJBHOTO MPOBAKEHHS MIOAO0 HEMOBHONITHIX, sIKi NepeOyBaloTh Y
KOH(TIKTI 13 3aKOHOM, BHKJIMKana TMOTpedy HOPMAaTHBHO-IPABOBOTO
BPETYJIOBaHHsS TPOOJEMHHMX MNHUTaHb y cdepi 3axucTy MpaB IiTeH, IIo
MOCTYIOBO 3a0e3MeuyBajoch Yepe3 NPUHHATTS OKPEeMHX HOPMAaTHBHO-
NpaBoBUX akTiB, 30kpeMa: [TocranoBu Kabinery MinicTpiB Ykpainu Big 30
tpaBHs 2018 p. Ne 453 [3]; Posmopsmxenns Kabinery MinicTpiB Ykpainu
Bix 18 rpymas 2018 p. Ne 1027-p [4] Ta OaraThox iHIIHX.

Sk ciymso 3ayBaxye T. [IMutpummHa, y OIIbIIOCTI KpaiH 3 BUCOKHM
€KOHOMIYHUM DO3BHTKOM, BHCOKMMHM CTaHAApTaMH JOTPUMAHHS IIpaB
JIFOJIMHY, OBEHAJNbHA IOCTHLIS (YHKIIOHYe 1 Mae OaratopiuHy icTOpiro.
BpaxyBaHHs MDKHapOJAHUX TEHACHIINH pPO3BUTKY FOBEHAIBHOI FOCTHIII,
HACJHIJKIB il BIOPOBAJKEHHS, BUBYCHHS HENOJIKIB MOXE CTaTH BasKJIMBHM
(yHIAMEHTOM CTBOPEHHS €(EeKTHBHOI CHCTEMH IOBEHAIBHOI FOCTHINI B
VkpaiHi, fKka BIiANOBiZaTHME MDKHApPOJHMM HOpMaM IOTPUMAaHHS IIpaB
JWTUHHA Ta CIIPUATHME 3HIKCHHIO PiBHS IUTSYO1 3I0YMHHOCTI [5, cT. 210].

CucteMHHil MmiAXil 10 KOMIUIEKCHOTO BHUpIIIEHHS HHUTaHHA
3a0e3reueHHs] TpaBa HETOBHOJNITHROMY Ha 3aXUCT y KPHUMiHAJIBHOMY
MIPOBAKEHHI MOTpedy€e BHOKPEMIICHHS 3a BOMA OCHOBHUMH HallpsIMaMH:

— IpOLECyaIbHOL peBi3ii 100 HOpM KPUMIHAJIHHOTO
MIPOIIECYaTbHOTO 3aKOHY IIOA0 BIAMOBIAHOCTI MIKHAapOIHUM CTaHAAPTaM Y
JOTPHMaHHI TpaB, cBOOOJ Ta 3aKOHHHWX IHTEPECiB HEMOBHONITHIX ¥y
KPUMIHAJIBHOMY CYJJOYHHCTBI;
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— MpolecyanbHOi peBi3ii MUTaHb, IOB’S3aHUX 13 KOJOM YYacHHKIB
KPUMIiHAJBHOTO IPOBA/PKEHHS, SIKI YNOBHOBAXKEHI Ha  3IMCHEHHS
MpOLIECYaNIbHUX [Iii 32 y4acTi HEHOBHOJIITHIX (MaJIONITHIX) Ta pO3pOOIeHHS
BIJINIOBITHUX PEKOMCHJAIH MO0 iX e(QEeKTHBHOrO 3acTOCYBaHHS Ta
YIOOCKOHAJIECHHS.

BusHauaroun cepen 3arajbHHUX 3acaj KPHUMIHAJIBHOTO HMPOBAIKCHHS
3acady piBHOCTI mepes 3aKOHOM i CyZoM, 3akoHoAaBels v 4. 2 cr. 10 KIIK
VYxpainn, 30kpeMa cOpMyITIOBaB BiMOBITHI HOPMH, IO 3a0€3MeTyIOTh ITiJ
Yac KpPUMIHAJIBHOTO TPOBAPKEHHS BHUKOPHCTaHHS  HEIOBHOJITHIMHU
JOAaTKOBUX TapaHTil.

Tak, monoxenns KIIK VYkpalHu NEBHOIO MIpOK BpPaXOBYIOTh
moTpeOU HEMOBHOIITHIX (MalONITHIX) OCI0 y BCTaHOBJICHI JIOJATKOBHX
nponecyaibHi TapaHTiii mox0 3abesnedeHHs IXHIX NpaB 1 3aKOHHHX
iHTEpeciB  Tpu HpOBeZ[eHHl npouecyanbHuX niif. Hampuxmanm, y pasi
3aTpUMAaHHs HETOBHOJITHROI 0COOM YIIOBHOBaXKeHa CIy)kO0o0Ba ocoba, mio
3MiACHUIIA 3aTpUMaHHA, 3000B’S3aHa HETAHHO IMOBIAOMHTH IPO IIe HOTO
0aTbKiB 200 YCHHOBUTEINIB, OMIKYHIB, MIKJIyBaJbHHUKIB, OpraH OIIiKH Ta
niknyBanHs (4. 2 cr. 213 KIIK Ykpainn).

Ilix yac KOTMUTY MAJIOTITHROI a00 HETMOBHOMITHBOI 0co0u (cTaTTi 226,
354 KIIK Ykpainu), mpoBeleHHi 3a 1X y4acTIO HIIUX CIIIUUX (PO3LIYKOBHX)
miit (ct. 227 KIIK Vkpainn) 3a6e3neqyeThest Y4acTh 3aKOHHOTO MPE/ICTABHUKA,
rnieziarora abo ICUX0JI0Ta, a 32 HEOOXITHOCTI — JIKapsl.

Oxpim Toro, yactuHamu 2, 3 cT. 226 KIIK VkpaiHn BCTaHOBITIOETHCS
TPUBANICTh JONUTY MAJIOJITHE0I a00 HEMOBHOJITHROI 0COOM (IO HE MOXKe
NPOJIOBXKYBAaTUCS 0Oe3 MepepBH MOHAJ OJHY TOAWHY, a 3arajloM —IOoHaJ JBi
rOAMHK Ha JeHb) Ta HEOoOXimHicTh [yt 0cid, sKi He JOCSIIN
LICTHAIATUPIYHOTO  BIKY, JaBaHHS  TNpaBJAMBUX  IIOKa3aHb  (He
MOTIEPEKYIOUX PO KPHUMIHAIBHY BiIIOBIAAIBHICT 3@ BIIMOBY BiJl JIaBaHHS
MOKa3aHh 1 3a 3aBiOMO HENpaBIWBI IIOKa3aHHSA), a TaKOXK IIPaBO
MAJIOJITHROTO 200 HETMOBHOJITHROTO CBiJIKA, MOTEPIIIIOT0 OOMEKUTH Y4acTh
3aKOHHOTO TIPEICTaBHUKA y BUKOHAHHI OKPEMHUX CIITYHX (PO3IIYKOBHX) Hild
a00 yCyHYTH HOTO BiJ y4acTi y KpUMiHaJIbHOMY MPOBaPKEHHI (KOJU y4acTh
3aKOHHOTO TIPEJICTABHMKA MOXKE 3aBJIaTH IIKOAM 1X iHTEepecam) Ta 3aJyuuTd
3aMiCTh HBOTO 1HILIOTO 32aKOHHOTO MPEACTABHHKA.

Oco0IUBOCTI JIOTUTY MAJIOJITHROTO a00 HEMOBHOJITHBROTO CBifKa
YM MOTEPIIIOro (sIKi He JOCSIIIN IICTHAMISITUPIYHOTO BiKy) NependavaroTh
PO3’sICHEHHSI TOJIOBYIOYMM OOOB’SI3KY IPO HEOOXIIHICTh JaBaTH NpaBaUBI
MIOKa3aHHs, HE TMONEPEKYIOUYH IPO KPUMIHAIBHY BiJINOBIIANBHICTE 3a
BiIMOBY Bif JlaBaHHs IOKa3aHb 1 32 3aBiIOMO HEMpaBAWBI MMOKa3aHHSI, a
TAKOX MOXJIMBICTE 3a yXBalO0 Cyldy OyTH IONMTaHMM I103a 3aJ0M
CyIOBOTO 3acijaHHs B IHIIOMY TPHUMIIIEHHI 3 BHMKOPHCTaHHSIM
BigeokoHpepeHmii (wacturu 2, 4, 5 ct. 354 KIIK Ykpainm).

BozHouac, y NMTaHHSX BCTAHOBJICHHS 10JaTKOBHMX HPOLECYaNbHUX
rapaHTiii o0 3a0e3MeYCHHs NPaB i 3aKOHHUX IHTEPECiB NPH NPOBEIACHHI
NPOLECYallbHUX i BIANOBIAHMMHA  YYaCHUKAMH  KPUMiHAIbHOTO
NIPOBA/PKEHHS (Ii3HAaBaueM, CIITYMM, HMPOKYPOPOM, aJBOKATOM, CIIJUUM
CyIJIeI0, CYZIOM), sIKi YHOBHOB)XEHI Ha 31HCHEHHs MpOLECYalbHUX AiH 3a
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y4acTi HENOBHOJITHIX, Ha HAIl TOMISAJ, MAHye IIeBHA 3aKOHOJaBYa
HEBPETYJIbOBAHICTb.

Tak, HOpMU 1[0 COPUSAIOTH JOTPUMAHHIO TPAB HEMOBHOJIITHHROTO HA
CTaJisIX JOCYAOBOTO pO3CIiAyBaHHS Ta CYIOBOTO pO3INISAY dYepes
BHKITIOYHY BHMOTY YYacCTi CITEI[ialTbHO 3aKOHOIABYO 3a3HAYCHUX CYO’€KTiB
KPUMIHAJBHOTO MPOBAKCHHS BH3HA4YeHO 4.2 cT. 484 (momo ciigdoro,
nizHaBada), 4. 19 posminy XI Ilepeximanx monoxens (momo cyzani) KIIK
VYkpaiHu, a TakokK BpeTyI-OBaHO IHITMMHA HOPMATHBHO ITPABOBUMH aKTaMH,
30kpema 3akoHoM Ykpainu Bim 05.07.2012 p. Ne 5076-VI [6], 3akoHOM
Vkpainu Big 02.06.2016 p. Ne 1402-VIIl [7], Hakazom Odicy
I'enepanbaoro npokypopa Bix 04.11.2020 p. Ne 509 [8].

IMotpeba y TpaHcdopmallii HAI[IOHAIEHOI CHUCTEMHU MPABOCYAISA
1070 HETIOBHONITHIX, IO MPOTOJIONICHA Ha JepKaBHOMY PiBHI, Y CHCTEMY
MpaBOCYANs APYKHBOTO JO JWUTHHH, CTOCOBHO 00cATy  TIpaB
HETOBHOIITHBOT 0CO0H, IIPaBa 4K 3aKOHHI IHTEPECH SKOi 0OMEKYIOTBCS T1i1L
4ac JOCYIOBOTO pOSCJ‘Il,HYBaHHH TNOBHUHHA BHPINIyBAaTHCh, 30KpeMa, depe3
3anpoBaJPKEHHS FOBEHAILHOT CIieliani3amii ¢i1i[4oro cy;[,ul

Tak, Ha cm):(qoro CYANI0, sKMil  3AIHCHIOE  KOHTPOIBHI
MTOBHOBA)KCHHS Y KpI/IMlHaJIbHOMy MPOBAJKEHHI PO 3JI04MH 200 CYCIIBHO
HeOe3neyHe JisIHHS HETOBHOJITHBOTO, HE POBIIOBCIO/DKYETBCS [TOIOKCHHS
4. 14 cr. 31 KIIK Ykpainu mozo crnemianmizamii cyami. Ha mpomy, 30kpemMa,
HarojomyeTscs y 1. 3 peKOMEHAAIIMHUX po3’siCHEeHb Bwmoro
CIIETiaJIi30BaHOTO CyAy YKpaiHW 3 pO3TJLNy HUBIIPHUX HAa KPUMiHAJIHHHUX
cnpaB Big 23 rtpymusa 2016 p. «I[Ipo mpakTuKy 3IifiCHEHHS CcynaMu
KPUMIHAIIBHOTO MPOBAKEHHS 1010 HEMOBHOMITHIX» [9, ¢. 1-8].

AJte TIpH po3IIIsiIl LHOTO MUTAHHS CITiJI TAKOXK BPaXOBYBATH TTOJIOKESHHS
yactud 1, 2 crarti 225 KIIK Vkpainu, 3rifHo 3 SKUMH CIITIHA CyIIs HE
TUTBKH BUPIIIYE TIUTAHHS, OB’ S3aHi 3 PO3IIIAAOM CTOCOBHO HEMOBHOJIITHHOTO
OOBHHYBAIIbHOTO aKTy, KJIOIOTaHHS MO 3BUIBHEHHS BiJ KPUMiHAJIBHOI
BIATIOBITAIBHOCTI, 3aCTOCYBaHHA TIPUMYCOBHX 3aXOJiB MEIUYHOTO YH
BUXOBHOTO XapakTepy, iX TPOJOBXKEHHsA, 3MIHY 4YM MpPUINHWHEHHA, a U
YIIOBHOB)KEHHH 3IHCHUTH JIONAT HETIOBHOJITHHOTO CBiJIKa, MIOTEPIILIOTO ITif
4ac JJOCYIOBOTO PO3CIIiIyBAHHS B CYJ0BOMY 3aCiaHHI.

HaOytTss 0co00I0 mpaBa Ha 3aHATTS aJBOKATCHKOIO [IisUIBHICTIO
nependadeno y posaiii I 3akony Ykpainu Big 05.07.2012 Ne 5076-V1 [6].
BopHoyac, o3HaueHHM 3aKOHOM HE MEpea0adYeHO CHEIialbHUX BHMOT [0
aJIBOKaTa, YIMOBHOBA)XKCHOTO HA 3aXUCT MpaB JUTHHH y KPUMIHAJILHOMY
npoBakeHHI. [IpaBoBy nediHIII0 «IOBEHAILHUH aBOKAT) HE BU3HAUCHO B
YKOITHOMY BITYH3HSHOMY HOPMATHBHO-TIPAaBOBOMY aKTi.

BBaxkaemMo, 10 FOBCHAJIBHUM aJIBOKATOM, OKPIM 3arallbHHX BUMOT,
BH3HaueHNX 3akoHoM VYkpainu Big 05.07.2012 Ne 5076-VI, moxe Oytn
a/IBOKAT, SIKUI Mae CcTak poOOTH HE MEHIIE 5 pOKiB, CKJIaB KBai(ikamiiHUHA
ICIIMT 32 BIAMOBITHOIO CIIELiaNi3almi€elo, MPONIIOB CTaKyBaHHS Ta OTPUMAB
BiJNIOBiHE CBIZOILITBO MPO MPaBO Ha 3aHATTS aJBOKATCHKOIO MisIBHICTIO,
IIOB’S3aHOI0 i3 3aXHCTOM IIpaB HEMOBHONITHIX, a TAaKOX BKIIOYCHHH 0
PEECTPY «IOBEHANBHUX aBOKATIBY». Takuii agBokat 3000B’sI3aHUH MIOPIYHO
MIPOXOAUTH TICHXOJIOTIYHE 0OCTESIKCHHS, TECTYBaHHS, Ta MPUAMATH y4acTh y
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3axolax 3 MiJBHUINCHHS KBami(ikaiii Ha perioHaJbHOMY PiBHI (HE MeHIIEe
JIBOX 3aXOJIIB Ha piK, 3araJIbHOI0 TPUBAJIICTIO HE MEHIIIE IBaLISITH TOANH).

BonHouac, He Moxe OyTH FOBEHAJIbHUM a/IBOKaTOM 0C00a, sika OKpiM
JOTPUMAaHHS BUMOI BCTaHOBJEHHUX 4. 2 CT. 6 3a3HAUCHOIO BUILE 3aKOHY
VKpaiHu, Ma€e morameHy 4Yd 3HATY B YCTaHOBJICHOMY 3aKOHOM ITOPSAKY
CYIMMICTD 32 BYNHEHHS KPHUMIHAJIBHOTO NPABOIOPYIICHHS HPOTH CTaTeBOI
cBOOOIM Ta CTaTeBOi HEMOTOPKAHOCTI 0cobu (ependadeHNX cTarTsamMu 152—
156-1 KpumiHanpHOTO KOZEKCY YKpalHH, a TaKOoX IPOTH TPOMAICHKOTO
nopsaky Ta mopanbHocTi (301-1-303 KK Vkpainu).

Be3ymoBHO, nuTaHHs 3a0e3Me4eHHs HETIOBHOIITHROMY TIpaBa Ha 3aXHCT
V KPUMIHAJILHOMY TIPOBA/DKEHHI HE BHPIIIYIOTHCSI BUKIFOYHO IOBEHAIBHOIO
criemianizamiero  (kanmidikaifHUMKM ~ BHMOTaMH)  OKPEMHX  VYacHUKIB
KPAMIHAIEHOTO MIPOBADKEHHS Ta MOTPEOYVIOTh NOMABIINX HAYKOBUX PO3BITOK
010 1X €PEKTUBHOTO 3aCTOCYBAaHHS Ta YIOCKOHAJICHHSI.

Cnucok eukopucmanux 0xcepen

1. Konmenmiss pedopMyBaHHA KpUMiHAJIBHOI FOCTUINI YKpaiHH:
3arBepkeHa Ykazom Ilpesumenra Ykpainu Big 08.04.2008 Ne 311/2008.
Bepxosna Pada Ykpainu / 3akoHoqaBcTBO YKpaiHu: oQiliiftHui BeO-mopTas.
URL: https://zakon.rada.gov.ua/laws/show/311/2008#Text.

2. KpumiHanbHUH TIpoLiecyallbHUN KofeKe YKpaiHu: mpuidH. 13 KBIT.
2012 p. Ned651-VI. Bepxosna Paoa Yxpainu |/ 3akoHOmaBcTBO YKpaiHU:
odiuiitamii Be6-nopran. URL: https://zakon.rada.gov.ua/laws/show/4651-17.

3. lepxaBHa corianbHa mporpama «HamioHampHUHA TUIaH Aid OI0H0
peamizanii Konsennii OOH mpo npaBa autiam» Ha miepion 1o 2021 poxy:
3atBep/pkeHa [locraHoBoro KabGinery MinictpiB Ykpainu Big 30 TpaBHs
2018 p. Ne 453. Bepxosna Paoa Yxpainu |/ 3akOHOTABCTBO YKpaiHU:
odimiiiamii  Be6-mopran. URL: https://zakon.rada.gov.ua/laws/show/453-
2018-%D0%BF#n10.

4. HamionameHa ctpareris pedopMyBaHHS CHCTEMH FOCTHIIII IIOIO
miteir Ha mepiom mo 2023 poky: cxBajeHa po3mopspkeHHsM KaOiHeTy
MinictpiB Vkpaiau Big 18 rpymas 2018 p. Ne 1027-p. Bepxosna Paoa
Vkpainu / 3akoHomaBcTBO VYKpainu: odimiiauit Be6-mopram. URL:
https://zakon.rada.gov.ua/laws/show/1027-2018-%D1%80#Text.

5. Imutpuminaa T. HOBeHasibHA FOCTHUINS: MIKHAPOTHHMA TOCBII Ta
MepPCIEeKTHBH HOT0 BIPOBaKEeHHsI B YKpaiHi. [lignpuemMcTBo, ToCriogapcTBo
i mpaBo. 2021. Ne 1. C.210-219. URL: https://doi.org/10.32849/2663-
5313/2021.1.37.

6. [Ipo agBOKaTypy Ta aJlBOKATCHhKY JSUIBHICTH: 3aKOH YKpaiHH BiX
05.07.2012 p. Ne 5076-VI. Bepxosna Pada VYkpainu |/ 3aKoHOIABCTBO
Vkpainu : odiuiitauii Be6-mopran. URL: https://zakon.rada.gov.ua/laws/
show/5076-17#Text.

7. Ipo cymoycTpiii Ta cratyc cyniB: 3akoH Ykpainu Bix 02.06.2016 p.
Ne 1402-VIII. Bepxoena Paoa Yrpainu |/ 3akoHonaBcTBo YKpainu: odiliiHumit
BeG-noptan. URL: https://zakon.rada.gov.ua/laws/show/1402-19#Text.

8. Ilpo ocobamBocTi BUKOHaHHS (YHKII NMPOKypaTypu 3 IHTaHb
3aXUCTy iHTepeciB miteil Ta mporuaii HacunberBy: Hakaz Odicy
reHepasibHoro npokypopa Bix 04.11.2020 p. Ne 509. Bepxosua Paoa

182


https://zakon.rada.gov.ua/laws/show/2341-14#n976
https://zakon.rada.gov.ua/laws/show/2341-14#n976
https://zakon.rada.gov.ua/laws/show/2341-14#n3816
https://zakon.rada.gov.ua/laws/show/2341-14#n3816
https://zakon.rada.gov.ua/laws/show/4651-17.%203
https://zakon.rada.gov.ua/laws/show/4651-17.%203
https://zakon.rada.gov.ua/laws/show/453-2018-%D0%BF#n10
https://zakon.rada.gov.ua/laws/show/453-2018-%D0%BF#n10
https://zakon.rada.gov.ua/laws/show/453-2018-%D0%BF#n10
https://zakon.rada.gov.ua/laws/show/453-2018-%D0%BF#n10
https://zakon.rada.gov.ua/laws/show/1027-2018-%D1%80#n8
https://zakon.rada.gov.ua/laws/show/1027-2018-%D1%80#n8
https://zakon.rada.gov.ua/laws/show/1027-2018-%D1%80#Text
https://zakon.rada.gov.ua/laws/show/v0114900-12
https://zakon.rada.gov.ua/laws/show/v0114900-12
https://zakon.rada.gov.ua/laws/show/1402-19#Text

Vkpainu / 3axkoHomaBcTBO VYKpaiHu: oiuidinuii BeG-mopran. URL:
https://zakon.rada.gov.ua/laws/show/v0509905-20#Text.

9. IIpo npakTHKy 31iHCHCHHS CyfaMu KpI/IMlHaJ'IbHOFO MPOBAKEHHS
OO  HENOBHONITHIX:  PexoMeHjawiiini  pos’sicheHHs — Bumoro
CIIeLiaTi30BaHOTO CyAy YKpaiHU 3 PO3DIsimy LHUBUIBHHX 1 KPUMiHAJBHUX
cipas Bix 23 rpynas 2016p. // FOpuanaanii Bicauk Yxpainu. 3—9 GepesHs
2017 p. Ne 9. — InchopmartiitHo-mipaBoBuii 6ank. — C. 1-8.

Mapkoe Muxaiino Mukonaiiosuu,

npodecop kadenpu onepaTuBHO-PO3LIYKOBOT
nisutbHOCTI HarioHanpHOT akageMii BHYTPIlTHIX
CTpaB, KaHJUJAT IOPUANYHUX HayK, JOLEHT

3APYBIKHUI JOCBII JOIUTY MIO3PIOBAHOTO
HA IIPUKJIAJIl €EBPONIEMICBKUX KPATH

Jonut — 1e mpolecyanbHa Jis, SKa sSBJIsS€ o000 perjiaMEHTOBaHUH
KPUMIHAJIPHO-NIPOLIECYaIbHUMH  HOPMaMH  iH(OpMAIiHHO-TICHXOJIOTTHHIA
TPOLIEC CIIUIKYBAHHS 0CI0, KOTpi OepyTh B HEOMY Y4acTh, CPSIMOBAHHIA Ha
OTpHMaHHs iH(pOpMaLii PO BiZOMI JONMATYBaHOMY (GaKTH, IO MAkOTb
3HAYEHHS /IS BCTAHOBJICHHS ICTHHH 110 CIIPaBi.

B €Bporni 1aBHO € MOUIMPEHUH METO JOIHTY MiI03PIOBAHOTO, KU
HE MOB’S3aHUN 3 HACHJIBCTBOM MO0 OTPUMAaHHs 1H(pOpMAaIlii MOMIIi€ro,
BIIOMHH sk mpouecyanbHe (abo cmizde) iHTeps’o  (investigative
1nterv1ew1ng) Bin moBHicTIO Biamosimae migxomaMm, Ha skux K3K
TPaIMIifHO HArOJIONIy€E: METa MHUTaHb, IO CTABUTh 0c00i MOMiLis, HOIATae
B OTpHMaHHI TOYHOI Ta HAaJiiHOI iH(popMaIi, siIka TO3BOJNUTH Ii3HATHCS
NpaBay Npo MOl 010 SIKUX BEAEThCS PO3CIiyBaHHS, & HE B OTPUMAaHHI
3i3HaHHS Bil 0COOM, sIKa BXXE€ B OYaxX TOTO, XTO 1i JOIHTYE, € BUHHOIO.
Komiter Heo1HOPa3’oBO IIAKPECIIOBAB, IO CIJICTBO MA€ PyXaTHCS «Bill
JIOKa3iB JI0 MiZIO3PIOBAHOTO», @ HE «BiJ MiZI03PIOBAHOTO JI0 JIOKa3iBy. Takui
I/IXiJ] TOBUHEH 3aCTOCOBYBAaTH KOXKEH IPaBOOXOPOHEIb — BiJl THX, XTO
3aTpuMye 0coly, 10 CIIUUX, — a TaKOX MAae€ IOLIMPIOBATHCS Ha BCIO
cUCTeMy KpUMiHAJIBHOTO mpaBocynas [1].

MeToarka TpOIeCyalbHOTO (CIiIY0ro) iHTEpB’I0, IO BHUHUKIA B
KOHTEeKCTI MacmTabHux pedopm mnominii AHriuii Ta Benbcy Ha mowarky
90-x pOKIB MHHYJIOTO CTOJITTS, HE JIMIIE 3MIHWJIA XapaKTep CIHUIKyBaHHs
CHiTYMX 13 TiJO3PIOBAHMMH, CBIIKAMH Ta XEPTBAMH 3JI0YUHIB, aje W
CYTTEBO BIUIMHYJIA Ha 3MiHYy CBITOTJIATY IPAaBOOXOPOHINB. Po3BHTOK Ii€l
METOJVKH y TIPAKTHIII HOPBE3bKOT MOIIIiT AaB iHIINI PUKIAL, 10 HATUXAE
¢axiBuiB y Bciii €spomi. Came mifi Temi NpHIUICHO 3HAYHY yBary y
28-i1 BaranpHiii monosimi K3K [2].

[MpoananizyBaBmM MiKHapOJHHH IOCBiJl, MOXKJIMBO 3PO3YMITH Te,
10 Hapa3i OpraHu MpaBONOPSAKY €BpoONeiichKNX KpaiH, BUKOPUCTOBYIOTh
JIBA OCHOBHI MIiAXOIM 0 MPOBEAEHHS IOMUTY B MEXax KPUMIHAJIHHOTO
MIPOBaDKEHHS - 1€ TaK 3BaHUI OOBMHYBanbHHH (accusatorial) minmxim Ta
MigXim, sAKUH — mepemdadae  3acTOCYBaHHS ~ METOJIB  ONMUTYBaHHSA,
crpsiMoBaHuX Ha 36ip iHpopmarii (information-gathering methods).

183


https://zakon.rada.gov.ua/laws/show/v0509905-20#Text

Bapto  3a3HaumTH, 10 OOBMHYBaJbHHMH  WIAXiA  JOMUTY
IiI03pIOBaHMX 3a3BHYail € NMpPUTaMaHHUI Uil KpaiH i3 TOTaliTapHUM Ta
MOCTTOTANITADHUM pEXHMaMM IpaBiliHHA. BopHowac MeToam aomury 3
BUKOPUCTAHHSAM  CJIEMCHTIB  OOBHHYBQJIBHOTO  MiIXOAYy €  JIOBOJI
MOIIMpEeHNMH 1 y Takux KkpaiHax, sk CIIIA, Ta oxpeMuX NPOBIHIIAX
Kananu (tak 3sana REID-moznens mornuty — nuB. poszin 1.2) [3].

Ha mpormBary, Taki kpainm, sk BemuxoOpuranis, Hopseris, Hosa
3emaHmist Ta ABCTpaisi, 3MIHWJIM CBOIO TPAKTHUKY IMPOBEACHHS NONWTIB Ha
METO/IY, OpIEHTOBAHI JyIsl 30MpaHHs 00 €KTHBHOI iH(pOpMaIlii. 3aKOHOIABCTBO
LUX KpaiH MpsMo 3a00pOHsE BUKOPUCTaHHS 3aKPUTHX 1 HaBIIHUX IUTaHb, a
TaKoX Oy/Ab-SKHX MaHIIyJIAIIH, 0 BBOJAATH B OMaHy MiJJO3pIOBaHy 0co0y i
Yac JONUTY (HATPHUKIIAJ, TEMOHCTpAIlis (palbIIUBHUX T0KA3iB) [4].

PosrmsremMo MeTon TpoIeCyaldbHOTO iHTEpB'I0 — 1€ (PaKTHIHO
ambTEpHATHBA TPAAWIIHHOMY mommTy. BiH CcHpsSMOBYe MOMIEHCEKUX Ta
MPEICTABHUKIB  IHIIUX TPAaBOOXOPOHHHX OPraHiB HA  INPOBEICHHS
CHCTEMATUYHOTO Ta BCEOITHOTO pPO3CIiAYBaHHS OOCTAaBHH BYHHEHOTO
KPUMIHATFHOTO NPAaBONOPYILEHHS, a TaKoX 3anolirae BCTaHOBJICHHIO
MIepeTYaCHUX BUCHOBKIB TIO CITPaBi.

MoIMBI JIeKibKa MOJENICH MpOIeCyalbHOrO JOMUTY, TOOTO
MOXKHa KJIaCH(iKyBaTH 3aJI€XKHO BiJ IOMIHYBaHHsS OJHOTO 3 HiAXOIIB JIO
onuTyBaHHA. Tak, 30KpeMa, MO)KHa TOBOPUTH TIPO:

— KJIaCHYHI MOJENi TPOLECYaNbHOTO IHTEPB’I0, SIKi IIOBHICTIO
3arepedyoTh 3aCTOCYBaHHSI OOBHHYBaNbHOTO Timxoxy. o miei xarteropii
mosxHa BigHecTu Moaeii PEACE ta KREATIVE;

—TiOpuHi  MoOJeni — pI3HOBHAM MPOLECYaAIbHOTO IHTEPB’tO, SIKi
JI03BOJISIFOTH BUKOPUCTAaHHSI OOBUHYBAJILHOTO TMIIXO/TY 32 EBHUX YMOB. J{o 1i€i
rpynu MoxkHa Bigaect moneni REID, PHASE, a Takox Mozienb KOrHITHBHOTO
JIOTIUTY, 1110 BUKOPUCTOBYETHCS B ISSIKUX MPOBIHIsAX Kanay;

— cIierianizoBaHi MoJeNi — 10 Iii€l TPy MOKHA BiTHECTH MOJENI
MPOIECYaIbHOTO 1HTEPB’I0, SKI OPI€EHTOBAaHI HA ONHUTYBaHHS OKPEMHX
uieoBux rpym (NICHD, WISCI).

Hanpuknan, y Kanagi mpoTsarom ocTaHHIX TBOX IECATHIITH aKTUBHO
BUKOPHCTOBYETHCS MOJIENb JIONUTY 3 Ha3Bow «KorHiTuBHUH monuT» abo
«CynoBuii nomut». L Momenp «M’sikiiay, Hix yucta meroauka REID, 1o
BukopuctoByethcsi B CIIIA, ame BoHa OuIbII CTBEepIXKyBajibHa (abo
HanpyxeHa), HiX Monens PEACE. B ocHoBHOMy, BoHa 00’e€qHye GaraTto
MetofiB TexHiku REID, ane 103BOJIsIE CTiT4uM, sSIKi BBaXKAKOTh, 1[0 TEPE.
HUMHU «HE TOW» ITiJO3PIOBAHUM, BIJICTYITUTH, @ HE HAIOJIATaTH Ha BU3HAHHI
HUM BHHHU.

Takok  ©mg  MoJenp  JONUTY  mependavyae  3acTOCYBAaHHS
MICUXOJIOTIYHOTO0 THCKY Ha IiJ03pIOBaHy o0co0y 3 OOKy chigdoro y
BHIIA/IKAaX, KOJHM OCTAaHHIl BIEBHEHUH Yy HASBHOCTI NMEPEKOHINBUX JJOKa3iB
BUHH MiJO3proBaHoro. Tak, 30KpeMa, y TaKuX BHIIQJKaX CIIIYMHA MOXKe
BIIMOBIISTHCS CIIyXaTH NMPO OyAb-SKE 3allepedeHHs y4acTi IiJ03pIOBAHOTO
y 3JIOYHHI Ta iTHOPYBATH Te, 110, Ha HOT0 AYMKY, € OpexHeto abo crpoOoro
MiZO3PIOBAHOTO  BIICTOPOHUTH ce0e BiJ 3II0YMHY, KOJIH JOKa3u
MIPOTUJIEIKHOTO € NMEePeKOHIUBUMHU [1].
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OT)KC, MOXXHa 3pO6I/ITI/I Taki BHUCHOBKH, moao JAOIIUTY
IiI03pIOBAaHOTO B €BPONEHCHKUX KpaiHax. €Bpona € MPOTUBHUKOM
HAaCWJIBHUIBKOTO METONy [JONHTY, TOMY Maibke y BCiX KpaiHax
MIPaBOOXOPOHHI OPraHH JOTPUMYIOTHCSI CaMe «IIPOLECYaIbHOTO IHTEPB 10X,
Tak, sk Taka MOJENs DONHUTY CIPSMOBYE Ha CHCTEMaTHYHE Ta BceOiuHe
po3ciigyBaHHA OOCTaBHH KpPHUMIHAJHHOTO IIPABOIOPYIICHHS, a TaKOX
3aro0irae BCTAHOBJICHHIO MIEPEIYACHUX BICHOBKIB IO CIIPAaBi.
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Mapmuniox Ipuna Mukonaiena,
TOJIOBHHUI CYyIOBHIA €KCIEPT BiAILTY
MHCTELTBO3HABYMX, IICUXOJOTTUHUAX
JIOCITiIKEHb Ta TOCIIIKEHD 00’ €KTIB
inTenekTyanbHol Baacuocti JTHJIEKI]
MBC wm. Kuis

BUKOPUCTAHHA CHEHIAJIBHUX 3HAHDb
Y IPOLECI PO3CJTIAYBAHHSI 3JIOYHUHIB ¥ PA3I
HNOPYIIEHHS IIPAB IHTEJIEKTYAJIbHOI BJJACHOCTI
Y ®PAPMALNEBTUYHIN T'AJTY31

HeoOxigHicTh 3aCTOCYBaHHS y KPHMiHAJIBHOMY IIPOLECi HAYKOBHUX,
TEXHIYHMX Ta 1HIIUX 3HAHb [IOB’s3aHA 3 THUM, 10 PO3CIIAYBaHHS 3JIOUUHY €
CKJIaIHUM TIPOLIECOM IMi3HAHHS 00 €KTUBHOI miHCHOCTI. Skum ©Ou
epyJOBaHUM Ta J00pe MiATOTOBJICHMM He OyB CIiT4uWii, BiH 3aBXIU
3aJIMIIUTHCS CHENiaTicTOM y BY3bKil ramysi. 3a MexxaMu oro npodeciitanx
3HaHb Ta HABWYOK 3HAXOIWTHCSA OaraTuil IMOTEHI[iaNl HAyKH, TEXHIKH,
MHUCTELTBA, YUM BiH HaJC)KHUM 4YHHOM He Boiomie [1]. Tomy misHaHHS
moJii 3JI0YMHY Ta OCOOW, sKa WOro BYMHWIIA, BHMAara€ BiJ CIIT40TO Ta
IHIIMX ~ yYacHWKIB KPUMIHAJIBHOTO TIPOLECY 3aCTOCYBaHHSA pi3HHX
CIieriaTbHIX 3HaHb Ta HABHUYOK y MEBHUX BUAAX MisITHHOCTI.

Pocilicekuii CyIOBHI 1 TPOMafCHKUI Ais4, IPAaBO3HABEIID 1 JIITEPATOp,
JIOoKTop KpuMiHamsHOTO mpaBa A. @. Kodi y cBoix mparpix «Cyn — Hayka —
MHCTELTBO» MIPKYBaB PO MOHATTS Ta LIMPOKOTO 3aCTOCYBAHHS ClielialIbHUX
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3HAHP Y CYJOBIH JisUTLHOCTI TOrO Yacy. BiH 3a3HauuB, 0 «CyI0Ba MPAKTHKA
Oy)K€ YacTo TPUMYIIYE 3BEPTATHCA O CICIalbHUX JIOCITIKEHb,
30CepeUKYIOYM Y HHX I[IEHTp Bard NpOBAJUKEHHs, abo 3BepTaTHCs 3a
JIOTIOMOTO10 10 O0I3HaHMX JIFOJIeH, TOOTO EKCIIEPTIB, y PI3HUX ClelialIbHAX
rady3sX 3HaHb, MHUCTENTB i pemecem» [2]. Cxoxa KapTHHA 3aCTOCYBaHHS
creniaybHUX 3HAHb 30eperyiacs i 10 ChOTOTHI.

IcTopis cTaHOBNEHHS Ta 3aCTOCYBaHHS CHEHIATBHUX 3HAHb TICHO
OB ’s3aHA 3 PO3BUTKOM 3arajlbHOTEOPETUYHUX 3HAHb, BHHUKHEHHSM Ta
PO3BUTKOM Ha 0a3i 3arajJbHOTCOPETHYHUX 3HAHb KPUMIHATICTUYHHX,
CyIOBO-MEIUYHUX Ta IHIIUX TMPUKIATHUX (CHCHiaIbHUX) 3HAHbB; 3aTy4YCHHS
CHELIaJIiCTIB y TPOLEC pO3CIiAyBaHHSI KPUMIHAIBHUX IPOBA/KEHB;
BUKOPHCTAHHAM ~ HAYKOBMX ~ 3HAHb TpH  TPOBCJCHHI  CKCIECPTHHX
JIOCITIJKEHB, SKi € 10Ka3aMH y KPHMIHAIEHOMY TPOBA/UKCHHI.

IlpoBeneHnii aHami3 HayKOBHX JOCIIDKCHb MOHATTS «CHCIlalbHi
3HAHHS» TIOKa3ye, IO BYCHI MO-Pi3HOMY MiAXOIIThH 0 Horo Bu3Ha4deHHS. He
JMBIISTYUCH HA BIHOCHO MOBI'HH TEPMiH BUKOPUCTAHHS MOHATTS «CIICIiaIbHI
3HAHHI», Cepel] BUCHUX HEMae €IUHOrO0 YITKOro IOy Ha #oro
Bu3Hauenus. B. T. FOanpeHKO Ta iHII BYCHI PO3MIANAIOTH cneuiaani
3HAHHS K TaKi, IO BiJMOBIIAIOTh BUMOIaM CYYacHOro PO3BUTKY HayKH i
MOXKYTb BUKOPHCTOBYBATHCE Y C(epi NMPOLECYanbHOi JisIBHOCTI 3 METOI0
JOKa3yBaHHS  OKpPeMHX OOCTaBMH  pO3CIiAyBAaHOTO  KPHUMiHAJIBHOTO
MIPaBOIIOPYIICHHS, 300py Ta 3aKpIIUICHHS T0Ka3iB TomIo [3].

HeoOxinHicTh BHKOPHUCTaHHS CHEWiaJbHUX 3HAHb ]  9ac
pO3CIiAyBaHHA TPaBOMOPYIICHF y cdepi IHTENEKTyalbHOI BIACHOCTI, a
came, y (apMalleBTH4HIN ranxy3i oOyMOBJICHA, MEPII 3a BCE, CHEU(iKO0
NpeMeTa 3JI0YNHHOTO TOCATaHHS 1 CIIOCOOOM CKOEHHS BKa3aHUX 3JI0YHMHIB.

HeobxinHo posrisiHyTH HOpMHM BUKOPHCTAHHS CHCLIaNbHAX 3HAHB
TpH PO3CIIiyBaHHI IPABONOPYIICHB Y Chepi IHTEIeKTyalbHOT BIACHOCTI.

1. bBesmocepemHe BUKOPUCTAHHS CIEIiaIbHUX 3HAHD CIIIYUM.
Besmocepenne 3acTocyBaHHS CHiAYUM TIpH BHUKOHAHHI HHM CBOiX
IpoIecyarbHIX (QYHKIH CreiabHIX 3HAHb Y Taly3i MPaBOBHX Ta 1HIIIHX
HayK, SKOI0 OCTaHHIMH BIiH TakoX Bomomie. OTke, CIHITIUA MOXKe
CaMOCTIIHO 3aCTOCOBYBATH y CBOTHl TIsSUTBHOCTI Oyab-sKi CICI[iajibHi 3HAHHS
Ta HAYKOBO-TEXHIUHI 3aco0M, SIKIIO BiH BBaXae€, IO JOCTaTHHO HHUMH
BOJIOJIE [T BHUPINICHHS KOHKPETHHUX MHTaHb. Y IHIIUX BHUIAIKaxX BiH
MMOBMHEH 3ajlydyaTH CIeliajgicra Ta eKcrmepra abo KoM iX ydJacTh Ha
JIOCYIOBOMY CIIiICTBI € 000B’SI3K0OBOIO 3a 3aKOHOM. Came TaKuM IHUISIXOM
He MpakTHKa 3aCTOCYBaHHS CIIIYUMHE CICHiaIbHUX 3HAHb, IO MOBHICTIO
BIJINIOBIZIA€ NIPOLECYATBHOMY CTAHOBHILY CIIJYOTO Ta BUIPABAHO 3 TOUKH
30py HOTo BiOBINAJIBHOCTI 32 KiHIIEBI PE3yJIbTATH JIOCYI0BOTO CIACTBA.

2. YdyacTh CHEHIaNiCTIB Wi 4Yac MPOBSACHHS  CIITYHX
(posmrykoBuX) miid. Benuky rpyiy nporecyaibHuX cy0’ €KTiB 3aCTOCYBaHHS
CHeNiaJbHUX 3HaHb CKIQJAIOTh CIEI[aliCTH. YYacTh CIeIiaiicTa TpHu
IIpoBeeH] criauux (po3myKkoBrx) Aii nependadena ct. 71 KIIK Ykpainu.

Binpmiicte HaykoBmiB, cepen Hux B.I. I'omuapenxo, A.B. [lynos,
€. L. 3yes, IT. 1. Tmenko, M. B. Koctunipkui, B. K. Jlucuuenko,
B. B. [lupkanb, po3nissgaroTh CIEHialicTa sK CICHialbHOTO MOMIYHHKA, IO
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HaJla€ KOHCYJIBTALIT i/l Yac JOCYJOBOTO PO3CIiAyBaHHS Ta CyJOBOTO PO3IIISLY
3 IUTaHkb, 0 NOTPeOYIOTh BiANOBIIHUX CIIELiaTbHAX 3HAHb 1 HABUYOK.

VY ranysi papMaueBTHKH MOCTIIHO pO3pOOIIIOTh Ta CTBOPIOIOTH HOBI
JKapchKi 3aco0M 3 HOBMMH Ha3Bamu. akT MOAIOHOCTI Ha3B JIIKAPCHKUX
3aco0iB He MOTpedye U CIOXKMBada >KOJHUX JokaziB. Ilim wac 300py Ta
a”a;izy iH(opMamii B Iepiol po3CiiTyBaHHS 37I0YMHIB IIOJ0 BCTAHOBIICHHS
HE3aKOHHOTO BHKOPHCTAHHA TOPTOBEJBHOI MapKH OJHUM 3 €TalliB €
TOPIBHAHHS 300paKeHHS TOPTOBENBHOI MapKH, SKiii HamaHO IPaBOBY
OXOpOHY B YKpaiHi, a TaKOX 3a MDKHAPOJHOIO PEECTPALI€I0, 3 BUSBICHUM
MO3HaYEeHHSAM Ha WMOBIpHO KoHTpadakTHOMy TOBapi. [IpoGiema
KOHTpa(aKTHUX JIKAPCHKUX 3aco0iB, AIHCHO, BJIACTHUBA IPAKTHYHO BCIM
KpaiHam, YKpaiHa He BHHATOK. JIOCHTh 4acTo TparuIsioThesl MinpoOJeHi
JKapchKi 3aco0M SK 1HO3EMHOTO TaK 1 BITYM3HSIHOTO BHPOOHHIITBA.
Haifyacrime e HaliBXMBaHIII Ta HAWITOMYJAPHIIII JIKH, TOOTO Ti, Ha SKi €
MOTUT Y piSHI/IX BEPCTB HACENICHH:A. Y 3B’A3KY 3 LIUM CIITUUil 00’ €KTHBHO
BUMYIICHHH 3alPOIIYBATH BIANOBIIHMX CICLIATICTIB Ul HafaHHs 10TIOMOTH
I yYac po3ciigyBaHHS Takoro poay 3jiouuHiB [4]. Taka HeO6X1I[HICTL
BUKIIMKAHA TAKOXK THM, IO IIiJl YaC PO3CIIAyBAaHHS BHHHMKAE Lila HH3Ka
CleLiabHAX 3aBJaHb, Y BUPILICHHI AKHUX CIIMOMY 3/1aTHA HaJaTH J0MIOMOTY
qumie ocoba, sika BOJIOJIE€ TEBHUMH 3HAaHHSMM, HaBUYKAMH 1 JOCBIIOM
JisUTBHOCTI y Tamys3i (I)apMaI_[eBTI/IKI/I nonirpagii (ynakyBaHHS OpUTiHAIBHOT
IPOIYKILi MOXKE MaTH TCBHHIl BHIVIZ, CHOCIO HAHECCHHs 300pakeHb, a
TaK0>X MICTHTH KiHErpaMu — rosiorpaidHi 300pakeHHs y BUITIAMI Bi3epYHKIB
a00 PO3ETOK), a TAKOXK IHTENEKTYaTbHOI BIACHOCTI.

3. Ilpu3HaueHHs 1 NMPOBEAEHHsS CYAOBHX EKCIIEPTH3, K OJHA 3
mporecyaabHiuX (GOpM 3aCTOCYBaHHS CICIiaJbHUX 3HAHb 1 TEXHIYHHX
3aco0iB. B. B. CeMeHOB y BHCHOBKax CBO€i auceprTallii 3aHa4uB, M0 «...
CyZOBa CKCIEPTH3a € BHILOK (OPMOIO BHKOPHCTAHHS  CIICIialbHHX
3HaHb» [6]. Excrneprom y KpI/IMlHaJ'IBHOMy HpOBaI[)KeHHl € ocoba, sKa
BOJIOJZII€ HAYKOBUMH, TEXHIYHMMH 200 IHIIMMH CICIialbHAMH 3HAHHSMH,
Ma€e MpaBo BIAMOBIAHO 10 3akoHy YKpainu «IIpo cynoBy excmepTusy» Ha
TIPOBEJICHHS CKCIICPTH3H 1 K JIOPY4CHO NPOBECTH JOCIIIKSHHS 00 €KTIB,
SBHII 1 IPOLECIB, IO MICTATh BIZOMOCTI NPO OOCTABMHM BYMHEHHS
KPUMIHaJIbHOTO TPABONOPYUICHHS, Ta JATWH BHCHOBOK 3 IMTaHb, sKi
BHHUKAIOTH T1iJ[ 4aC KPUMiHAIBHOTO MPOBAUKCHHS 1 CTOCYIOThCS cq)epn i
3HaHb [5]. Pean13au1;1 CreliaIbHUX 3HaHb EKCTIepTOM BTUTIOETBCS Y
MPOBEJICHHI JIOCHI/DKEHb 3a MOCTaHOBOKO CIIIZYOrO TPO HpPU3HAYECHHS
cynoBoi ekcrneptusu. [lix wac posciigyBaHHS INpaBomopyiieHb y cdepi
IHTEJIEKTYaJIbHOT BJIACHOCTI BKpalk HEOOXITHMMH € IpU3HA4YeHHS Ta
MIPOBEJICHHS CYJOBUX ekcrepTH3. OCHOBHUM 3allMTaHHSM, IO 3a3BHYAii
CTaBUTBbCS HA BHpILIEHHS CYAOBOI EKCHEPTH3M B TaKHX CIpaBax €
3’CyBaHHS TOTOXXHOCTI UM CXOXXOCTI IIPOTHUCTABICHHX TOPTOBEIBHHUX
MapoK Ta MMo3HaueHb, HASIBHUX Ha KOHTPa(paKTHOMY TOBapi, HACTUIBKH, IO
ix MoxkHa criyTath. [1iJ 4ac npoBeeHHs eKCIIEPTH3H TOPrOBEIbHUX MapoK
y ¢dapmaneBTHili HEOOXiAHWI MaKCHUMalbHO CYBOPHUH MIiAXid, ajke
3MIIIyBaHHS TaKUX Mapok i, BIIIOBIZHO, BUPOOIB, SIKI MapKylOThCS HUMH,
MOYKE MaTH HeOe3MeuHi HaCHiAKN JUIs 3I0POB’Sl UM XKUTTS JIOAUHU. Takox
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3aIMTaHHS I0J0 CXOXOCTI TOPrOBEJIBHUX MapoK JI0 CTYIICHS 3MilllyBaHHS
BUHHMKAE KOJIM MO3HAYEHHS, L0 KOHKYPYIOTh, € TOTOKHHUMH a00 CYTTEBO
CXOKMMHU 3a BJACHHUMH O3HakaMu ((OHETHYHUMH, CEMaHTHYHUMH Ta
rpadiyanmu) [7], mpy 1bOMY MOTPIOHO 3a3HAYNTH, IO CXOXKICTh MO3HAYECHD
MOJKE 3YMOBIIOBATHCH SIK 30irOM CYTTE€BHX BJIACHHX O3HAK Pi3HUX BHIIB,
Tak 1 30iroM CyTT€BHX BIACHUX O3HaK OJHOTO BHUXy. Ilin yac He3aKOHHOTO
BUKOPHCTaHHS TOPTOBENBHUX MapoK 3BHYHUM SIBHIIEM € HE3HauHa
BHAZO3MiHA TOPYIIHUKOM 1i 300pa’keHHS — HOTO imiTamis, KOTpa NpH
MOPIBHSAHHI 3 aBTEHTHYHUM 3HAKOM (€TaJOHOM) HEe € HOMY TOTOXKHOIO,
HaIpUKIIaJI, XoHApOoKCU /X OHIPOKCHII, Ex3onepun/Exzo-/lepm,
Calsura/Calsorin, Albuman/Albunorm, Biocef/Biocert.

Orxe, oxHi€I0 3 TPOOJIEM pO3CIiyBaHHS MOPYLICHHS IpaB
IHTEJIeKTyaIbHOI BIACHOCTI y (apMaIleBTUUHIN raiy3i € HEOJHO3HAYHICTh
BUKOPHCTAHHS CIICIiabHUX 3HaHb. 3 5ICOBaHO, II0 OCHOBHUM BH/IOM 3HAHb
00i3HaHUX O0cCi0, M0 3aTyYaloThCS I Yac PO3CIiAyBaHHS HE3aKOHHOTO
BUKOPHCTAaHHS TOPTOBEIbHUX MapoK y (hapMaleBTHUIHIN rany3i, € 3HaHHA y
ctepi IHTENCKTyanbHOI BiIacHOCTi. lle J03BONMIO BCTAHOBHTU CYYacHI
ySBJICHHS TPO 0OCSAT, MEXI Ta CYTTEBI O3HAaKM CIELIaJbHUX 3HAHb Ta
BU3HAYUTH iX SK HAayKOBI Ta/abo NMpakTU4YHI 3HaHHSA Yy OyAb-siKiil cdepi
JIFOJICHKOT JKUTTEAISIIBHOCTI, 10 € HEOYEBUIHUMH JUI YYacHUKA IMPOIECY,
SKAH IX 3aCTOCOBYE, B MEKaxX HaJaHWX MOBHOBA)XEHb, ISl BHUPIMICHHS
MMUTaHb, 1[0 BUHUKAIOTH IIiJ] Yac 3MiHCHEeHHs mpaBocy i [8].
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Menvnuk Oxcana Bikmopigna,

JIOLEHT Kadepu KpUMIHAIBHOTO TIPOLECy
HanionaneHOT akajeMii BHyTpIIIHIX CIIpaB,
KaHIUIaT IOPUIMIHUX HAYK, TOLCHT;
Kamincoka Onekcandpa Jleonioiena,
aI’TOHKT KaeJpu KPIMiHAJIBHOTO MPOLECy
HarmionansHOi akageMii BHYTpIIIHIX cIIpaB

CYTHICTB JOIIATY HENOBHOJIITHBOI'O
3 BUKOPUCTAHHAM METOJUKHU «3EJIEHA KIMHATA»

Jonut ocobu € OJHI€I0 3 TMEPIIOYEeProBUX CIIUUX JiH, BiI SKOTO
3aJIeKHUTh TIepedir Ta pe3ysbTaT JIOCYJOBOIO PO3CIiAYyBaHHS, ajpke BiH
BKIIFOYA€ HE TUIBKH TPOIECyabHI OCOOMMBOCTI, a ¥ mcuxojoriuni. Came
TOMY HEOOXiTHO [IOCHTh CEpPHO3HO IAXOAWTH OO HOro IPOBE/ICHHS,
OCOOJTMBO KOJH JIOTHT IPOBOAUTHCS 32 YYACTi HETOBHOJITHROI 0COOH.
Crhimumii, nmi3HaBa4, SKAH TpAIfOE 3 HEMOBHONITHIMH, 3000B’sI3aHUN
JIOKJTaZiaTH MAaKCUMYM 3yCHJIb JUIS 3a0€31IeUeHHs IIpaB 1 CBOOOI OCTaHHBOTO
ITi/1 4ac MPOBEJCHHS JOCYZ0BOIO PO3CIi{yBaHHSI.

3a 3araJpHUMHU [PaBWJIAMH, JIOMUT IIPOBOJUTHCS 33 MicLeM
NPOBEJICHHS  JIOCYJJOBOTO PO3CIiAyBaHHS ab0 B IHIIOMY MiCIi 3a
MOTO/DKEHHAM 13 0c00010, AKy MaioTh Hamip momutatu (cT. 224 KIIK
VYxpaian). JlomuT HEMOBHONITHROI OCOOM IPOBOIWTHCS Y MPHUCYTHOCTI
3aKOHHOTO IIPEACTaBHUKA, IleJarora abo McuxoJyiora, a 3a HeoOXiqHOCTI —
JiKapsi Ta He MOXKE NPOAOBXKYBATHCS Oe3 IepepBH MOHAJ OJHY TOJMHY, a
3arajioM — moHaj JBi roguHu Ha neHb (ct. 226 KIIK Vkpaiawm) [2]. Awe
MOTPIOHO BpPaxOBYBAaTH TaKOX Te, IO NeEJaror HE 3aBXIH BOJIOJIE
JOCTaTHIMH JJIs1 TaKoi CUTyalmii 3HAHHAMH, Ha BiAMIHY BiJ IICHXOJIOTA.
Ilegaror 3aiiMaeTbcsl TUIBKM BHXOBAaHHSIM 1 HaBYaHHSAM JiTEH, HATOMICTh
IICHXOJIOT ABJIETHCS (paxiBIeM y ramysi JuTs4oi (miTiTKOBOT) IICHXOJIOTI],
Ta MOXXE JOIOMOITH CIiA4OMy, Ai3HaBady BCTAHOBHUTH IICHXOJIOTiYHUHN
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KOHTaKT 13 HEIOBHOJIITHIM MiJ03PIOBaHUM, NPaBWIbHO CTaBUTH HOMY
3alUTaHHSA Ta TOPATUTH OUIBII JOPEYHY TAKTUKY IMPOBEICHHS JOIUTY.
«[IpaBuibHa» B3a€MOJIS CHITYOTO ([[i3HABay4a), MCHUXOJIOTA 3 JUTHHOIO-
MPABONOPYIIIHUKOM SIBIISIETHCSA OB  €(PEKTUBHOK TMpPH MPOBEACHHI
JNOMUTY Ta TPU3BOAUTH 1O MIHIMAJIGHOTO TPaBMYBAHHSA IICHXIKH
HETIOBHOJIITHBOTO (B KoMy O craTyci BiH He mepeOyBaB). Brakaemo, mo
JUIL  YAOCKOHAJCHHS CHCTEMH IOCYIOBOTO  DPO3CIiAVBAaHHS  IIOHO
HETIOBHOJIITHIX HEOOXiTHO 3a0e3MeYHnTH IMPAaBOBY BHU3HAUCHICTH CTATyCy
Te1arora Ta MCcUxoJiora, a TAKOX KpuTepii ix Bubopy Ta 3amydeHHs [3].

[TpoBeneHHs JONMUTY HETIOBHOJIITHBOTO MiI03pIOBAHOTO 000B’SI3KOBO
BHMAra€ BpaxXyBaHHS BIKOBHX OCOOJIMBOCTEH Ta MOINEPEAHHOI MiATOTOBKU
CHiTYOro, Mi3HaBada. Tak, MPABOOXOPOHEIs IOBHHEH 00paTtu wicue I
00CTaHOBKY AJIS IOMUTY HEMOBHOJITHBOTO ITiZO3PIOBAHOTO, A€ OCTaHHIN
BimuyBatuMe cebe B Oesmemi. Lle Moxke OyTW AWTSYHMIA CaJOYOK, IIKOJIA,
MicCIle MTPOKUBaHHS HEMOBHONITHROTO UM CIICHiabHO 00JamHaHUN KabiHeT
cii4oro, Ai3HaBada abo mcuxonora. J{is mpoBeneHHS JONHUTY HEOOXimTHO
TaKOX BHUBYHUTHU IH/IMBI/1yaIbHO-TICUXOJIOTIUHI 0co0JIMBOCTI
HEMOBHOJIITHROI'O, HOr0 3axOIUICHHS, CXWIBHICTh JI0 (haHTa3yBaHHS,
colianbHe OTOYEHHS, - BIAHOWIECHHS 3 IPY3IMH, WieHaMu poauHu. Criiauui,
Ji3HaBaY TIOBUHCH 3’CyBaTH B SKOMY CMOI[HOMY CTaHi mepeOyBaia
HETIOBHOJIITHS 0c00a B MOMEHT BUYMHEHHS CYCIIIbHO-HEOS3MEUHOTO TisTHHS.

BimnmosimHo mo HamioHampHOI cTpaterii pedopMyBaHHS CHCTEMH
rocTHuMii mozo miteit Ha mepion g0 2023 poky, I yIOCKOHAJICHHS CUCTEMHU
JIOCYIOBOT'O PO3CIiyBAaHHS IIOJ0 HCIIOBHOMITHIX HEOOXIIHO 3a0€3MeUnuTU
€IUHMA TMiAXig 10 JOMUTY MJiTeH He3alekHo BiX IX CTarycy Vv
KPHUMIHAJBHOMY MPOBAKEHHI (TiA03pIOBaHMM, OOBHHYBadeHHI, CBiIOK,
MOTEPIINA TOMIO), 30KpeMa 3 BHKOPUCTAHHSIM TaKHUX CIEIiaIbHUX
METOMMK, K «3ejeHa KiMHaTay [3]. OQHUM i3 TOJOBHUX 3aBIaHb «3€IEHOT
KIMHaTH» € BHSBIICHHS Ta JOKYMEHTYBaHHS NPOTHUIPABHOI (3J0YHMHHOT)
JUSIILHOCTI, BUMHEHOI JUTHHOIO 4 3a 11 yuacTi. OCHOBHA MeTa MPOBEICHHS
JONUTY JAWTHHH B TakKii KIMHATI — 1€ 3amoOiraHHs IIOBTOPHIiM
TpaBMaTH3amii il IcuUxikk B mpoueci coiakyBaHHs. lle BimOyBaeThCs
3aBJISIKM TICUXOJIOTTYHO KOM(pOpPTHIN aTMocdepi, B sKiii nepedyBae JUTHHA.
«3eneHa KIMHATa) CrpUse IHPOMy CHiJ'IKyBaHHIO 3 JIOPOCIHMMH, SIKHM TaK
He z[ompsnon) Hl}IJ'IITKI/I Jlis wiei kareropii oci6 HeoOXimHUI COHlaHLHI/II/I
cynpomz[, MICUXOJIOT1YHA Jlonomora Ta peaOimiTariiiHi MOCayTry, CIPIMOBaHI
Ha pecolliaji3alilo HeMOBHOJIITHROIO B Maiil0yTHhoMY. Takox, 00aaqHaHHS
TaKUX KIMHAT, MPU3HAYCHHUX CIICIIaIbHO JJIS IPOBEICHHS OMUTYBaHb JIITCH,
Ma€ BIINOBINaTH TWOJOXEHHSIM MDKHAPOJHHX CTaHAAPTIB 3 MUTaHb
MIPAaBOCYIJIS, IPYKHBOTO IO AUTHHH.

Ha nanuit yac «3eneHi ximHaTH» Aitote y Kuesi, Xapkosi, JIbBOBI,
IBano-®pankiBcbky, Onechkiii odmacti, Memnitonounmi, ABaiiBii, ApyxXKiBiii,
CHoB’SIHCBKY Ta € HaA3BUYaifHO e(QEeKTHBHUMH Y pO3CIiAyBaHHI
KpUMIiHAJBHHUX NIPABONOPYIICHD 32 y4acTi HETIOBHOMITHIX.

TakoX X04YeMO [OJaTd, IO MMiJ Yac JOKYMEHTYBAaHHS JIOIHUTY
cliuoMy, Ji3HaBa4y HEOOXiJHO BKa3yBaTH iH(opMamiio 1mpo Micie Ta yac
Horo mpoBeneHHs; oci0d, sKi Opajm ydacTe; CTaH JAWTHHH 1 11
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BUCJIOBJIIOBAHHS; 3ayBa)XKEHHS Ta JIONIOBHCHHS YYacCHHKIB JIONHUTY;
JIOAaTKOBI 3alMTaHHS TOIIO. TakoX, IiJ Yac JOMUTY HEHOBHOJITHHOTO
PABOIOPYLIHUKA HEOOXIAHO 3BEPTATH YBAry Ha BepOaslbHi Ta HeBepOalbHi
3aco0M CHiJKyBaHHs. Bineosamuc Takoi mpouecyanbHOi aii jormomarae
MIHIMI3YBaTH IIPOBEICHHS IIOBTOPHMX JOMHUTIB HETOBHOJITHBOTO Ta
SIBJISIETHCS IOMTYCTHMEM JI0Ka30M y ¢y [2].

BpaxyBanHs moTpe0 BHUIIE3a3HAYCHUX TPYH IiTeH (HETMOBHOJITHIX
MIPaBONOPYIIHUKIB), K€ O CycHmiapbHO HeOe3meyHe /MisTHHA BOHH HE
BYMHUWIIM, € CBIJUEHHSM I'YMaHHOCTI JEpXKaBH, BUSIBOM ii COLanbHOTO Ta
MIPaBOBOTO XapakTepy, CIPSIMOBAHOCTI Ha JOMOMOTY, BpaxyBaHHsS MOTpeO
Ta IHTEpECiB KOXXKHOI JWUTHHM, HE3QJCKHO BiJl TOrO, B sKi JKUTTEBI
oOctaBuHM BOHa noTpamwia. Pobora cmiguux, Ai3HaBadiB y CTBOPEHHUX B
VYkpaiHi «3eleHnX KiMHATax» CHpHUsE IiIBUIIEHHIO MpodeciifHoro piBHIA,
HaJa€e MOXIIMBICTh IIPOBEACHHS €(EeKTHBHOI Ta CHCTEMHOI poboth 3
JITBMH-TIPAaBOMOPYITHUKAMH.
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Mopzyn Haoin Cepeiiena,

npodecop kadeapu eKOHOMIYHOT Oe3meKn
Ta (piHAHCOBHX po3ciigyBaHp HarioHameHOT
akazeMii BHYTPIIIHIX CTIpaB, KaHIHIAT
IOPUIUYHUX HAVK;

Tepewenxo Baaoucnae Cepeiitosuu,
cryaent HHI3/IH HartionanpHoi akaaemil
BHYTPIIIHIX CIIpaB

OBCTABHMHM, IO NIVIAT AIOTH IOKA3YBAHHIO
I YAC PO3CJIIAYBAHHS YMUCHOI'O YXHUJIEHHSA
BIJ CIIVIATHU NIOAATKIB, 350PIB (OBOB’SI3KOBUX
IIVIATEXIB)

Ha crorozHi yxuiaeHHs Bij CIIaTH MOAATKIB, 300piB (000B’I3KOBHX
IUIATEXIB) € UM HeHaMAacIITaOHIIINM 3JI0YMHOM, SIKHM BaroMo BIUIMBA€E SK
Ha HA/IXOJKEHHS KOIITIB JIO JEPKAaBHOT'O Ta MICIEBUX OIODKETIB YKpaiHu,
TaK 1 3arajoM Ha CyCHIJIbHE )KUTTS KOXKHOT JIFOJIUHHU Ta JIePIKaBH.

OxpeMi acleKTH J0Ka3yBaHHSA IIiJ] 9ac PO3CIITyBaHHS YXUJICHHS Bif
CIUTaTH TOAATKiB, 300piB Ta IHMNX OOOB’S3KOBUX IUIATE)XIB B HAYKOBHX
mpausax  posminanu  JL. IT. bpua, . . T'omocuiverko, O. A. Mapymak,
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O. I1. Minescekuii, H. A. TTotomceka, I'. I'. ®@inonenko, I'. JI. Yurpuna ta
iHmi.  OxHak  nmOTPeGyiOTh  CBOTO  GUIbII  IPYHTOBHOLO  POBIIISAY
IpOLECYaIbHi  aCIeKTH W00 IOBHOTH JOCIIUKCHHS OOCTaBHH, SIKi
IIISATar0Th TOKa3yBaHHIO MiJl Yac PO3CIIilyBaHHS [IbOTO BUY 3J0YMHY.

VY gactuni 1 crarti 91 KIIK Ykpainm 3a3HadeHi oOCTaBUHH, SKi
MiJIATal0Th JOKa3yBaHHIO y KpUMiHAIFHOMY IIPOBADKEHHI. BiamosigHo mo
gactuHU 2 ctarTi 91 mporo Konekcy, moka3yBaHHS mosisirae v 30MpaHHI,
MepEBIPII Ta OLIHII J0Ka3iB 3 METOIO BCTAHOBJIEHHS OOCTaBHH, II[0 MAaIOTh
3HAYCHHS I KPUMIHAJIBHOTO MPOBaLKeHHs [1].

Sk 3asHaumna  O. B.[luemina, ngokasyBaHHS B pamKax
KPUMIiHaJbHOTO TPOBaKEHHS HU3KW OOCTaBMH Y CBOIH CYKYIHOCTI
JI03BOJIAIOTH HACTYIIHE: BCTAHOBHTH HAsBHICTH KPUMIHAJIBHOIO KapaHOro
CYCHIIPHO HEOE3NEeYHOTo MifAHHS; BU3HAYWTH HAsBHICTP B O3HAKaxX
BYMHEHOTO JiISTHHS CKJIay KPHMIHAJIBHOTO IPABOMIOPYIICHHS; 3a0e3MeInTH
BiZ[H.IKO,Z[YBaHHSI 30WTKIB, 3aBHAHWX B3JOYMHOM, Ta IHIIMX 3aTpaT, SKi
TOB’s13aHi i3 TPOBA/UKCHHSM JOCYIOBOTO PO3CIIAyBAHHS; 00paTh BHX i
Mipy TOKapaHHs; IOHOBHTH IOPYWICHI KPHMiHAIBHUM MPOTHIPABHUM
JISIHHSIM TIpaBa MOCTPKAAINX 0Ci0; TOMEepPEeJUuTH BYMHEHHS IHIIMX
KpUMiHAIBHUX MpaBonopyuieHs [2, c. 187].

V wvactuni 1 crarmi 94 KIIK Vkpainu nepenbadeHo, IO CIIia4uii,
TIPOKYPOP, CHIAUMHA CYIASA, CYJ 3a CBOIM BHYTPIIIHIM IIEPEKOHAHHSM, SKE
IDYHTYETHCS HA BCeOIYHOMY, TIOBHOMY il HEYIepeDKEHOMY JOCHIPKEHHI BCiX
0o0CTaBMH KPHUMIHAJIBHOTO MPOBA/UKEHHS, KEPYIOUHCh 3aKOHOM, OIHIOIOTH
KOKHHM OKa3 i3 TOYKH 30py HAJEKHOCTI, JOIYCTHUMOCTI, JOCTOBIPHOCTI, a
CYKVIIHICTh 310paHUX TOKa3iB — 3 TOUKU 30PY JOCTATHOCTI Ta B3aEMO3B’SI3KY
JUIsl IPUAHATTS BIJMOBIZHOTO TpOIECyabHOro pimieHHsA. CBOEIO 4eproo, y
yactuHi 1 crarTi 89 1poro Komekcy BkaszaHo, 0 caMe CyJI BUPILIYE IMUTaHHS
JIOITyCTIMOCTI JIOKa3iB TiJ| Yac iX OIiHKM B Hapandiil KiMHaTi B npouem
YXBAJICHHSI  Cy/IOBOT'O leIeHHSI [1]. InmmMu crnoBamu, Ti JIOKa3, SIKi
OLIIHIOIOTh YIIOBHOB)XEHI CY0’€KTH Ha cTasil JI0CY/IOBOTO PpO3CITiTyBaHHs,
Lle HE HOCATh XapakTepy OCTaTOYHO JOMYCTHUMHUX IMiJ Yac PpO3rIIsLy
MaTepiaiiB y CyZ0BOMY IIPOBa/KEHHI Ta yXBaJICHH] CyIOBOTO PillICHHSL.

Hagenene nosicHioe, 1110 came cyj, K ciylnrHo 3a3HadatoTs B. I'. [lpo3n
Ta C. €. AGmaMchKul, Biflirpae BUPIMIANEHY POJb Y BU3HAYCHHI TOIYCTUMOCTI
JIOKa3iB, YXBAIIOE BIJNOBIIHE DIlICHHS HA MIJCTaBI OLIHKH JOMYCTHMOCTI,
JOCTOBIPHOCTI, JOCTATHOCTI Ta HAJIGKHOCTI JIOKA3iB, SIKi HAIAIH HOMY CTOPOHU
Ha MATBEP/DKEHHS CBOIX IMPABOBHX MO3UINH. Y I[bOMY paKypci cyq Mae Opatu
JI0 YBarW 3arajJbHOBW3HAHI B JOKTPUHI KPHMIHAJIBHOTO IIPOLECY KpHTepii
JOIYCTAMOCTI JIOKa3iB, a came: 1) IOTpUMaHHS TporecyaitbHoi (opmu
OTpUMaHUX  JIOKa3iB;  2)30MpaHHS  JIOKa3iB  HaJEXHUM  Cy0 €KTOM
KPUMIHAIFHOTO TIPOIECY; 3) HAIEKHE JDKEpeNlo OTPHMAaHHS  JIOKas3iB;
4) HanexHui crocié oTpuMaHHs J0Kasis [3, ¢. 152].

[Toromxytounce i3 THM, IIO CyA BiAirpa€ BUPINIANBHY pOIb Y
BU3HAYECHHI JOIMYCTUMOCTI JIOKa3iB, MH TpoaHamizyBasu 50 cymoBHX
BupokiB 3a 2017- 2020 poxu (100 %), 3 sikmx 16 BupokiB (32 %) —
BUNpaBayBanbHi, 1 BHpOK (2 %)— y 3B’S3Ky i3 3aKiHYCHHSM CTpPOKiB
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naBHocTi; 34 Bupoku (68 %) — 00BUHYBaNbHI, 3 HUX 13 (26 %) — 3a yromor
IIpo BU3HAHHA BHHYBaToCTi. Ha mifncraBi aHamizy BUPOKiIB MOTODKYEMOCS 13
O. O. MenpHUKOM, IO OO HAWOUIBII MOMIMPEHUX CIIOCO0IB YYMHEHHS
OBOTO 3JIOYMHY HaNeXaTh: HEMOJaHHA [OOKYMEHTIB, TIIOB’S3aHHX 13
OOYHCIICHHSIM 1 CIUIATOIO MOJIATKIB, 300PiB, IHIINX 000B’SI3KOBHX IUIATCKIB;
TIPUXOBYBAaHHS Ta 3aHMKCHHsI 00’ €KTa omoaaTtkysanus [4, c. 123].

3 ommay Ha crnenudiky BYMHCHHS 3JI0YUHY, Iepen0dadueHoOro
crarrero 212 KK Vkpainu, Ta Horo ckiazx, Ha Haml IOMVIAL, BaromMe
3HAYCHHS Ma€ caMe¢ JOKYMCHTAlbHE MiATBEPIKCHHS (aKTIB YMHUCHOTO
VXWJICHHSA BiI CIDIATH MONATKiB Cy0’€KTaMH TOCIIOJApIOBAHHA, aipkKe
MOKa3aHHS CBIJKIB y CYJOBOMY TMpPOBa/PKCHHI 3a3BHYail HE MOXKYTh
BiTOOPA3UTH BCIO CYTh MPABOTIOPYIICHHS.

OTxe, ICTOTHUMH OOCTaBHHAMH, SIKi IiJUIATAIOTh TOKA3yBaHHIO Mi
Yac pPO3CHigyBaHHSA [BOTO 3JOYHHY €: BHHYBATICTh OOBHHYBAYCHOTO VY
BYMHEHHI LILOTO 3JI0YMHY, GOpMa BUHH 1 METa MO0 BUMHEHHS;, 0OCTaBUHH,
K1 HIITBEPUKYIOTH, IO PO, IIHHOCTI Ta 1HIIE MaiHO, IO MUIATAI0Th
crienianbHii KoH(pickaii, ogep)kaHi BHACTIIOK BYMHEHHS KPUMIHAIHHOIO
MIPaBOMIOPYILIEHHSA Ta/a00 € JOXOJaMHM BiJ TAKOro MaiiHa, a00 € IPEeIMETOM
KPUMIHAJIBHOTO MTPABOMOPYIIICHHS; a TAKOXK BUJ 1 PO3MIp IIKOIH, 3aBJAHOT
KPUMiHAJBHAM TIPaBOIIOPYIICHHSM.
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Hepcecan Apmen Cabipoguu,

CTapIIMi HayKOBHUH CITIBPOOITHHUK BIAILTY
npo0OJieM KpUMiHAJILHOTO NpaBa, KPUMIHOJIOTIT
Ta CyJ0yCcTporo [HCTUTYTY AeprKaBH 1 mpaBa
imeni B. M. Kopemskoro HAH Ykpainu,
KaHIUAAT IOPUANIHAX HAYK

3AKOHHA AISJIBHICTD 3AXUCHHUKA B CYAOBOMY
HNPOBA’)KEHHI: KPUMIHAJIbBHO-IIPABOBE 3ABE3ITEYEHHS

JisnpHICTh 3aXMCHHKA Yy CYyIOBOMY IIPOBA/DKEHHI IO CYTi SIBIISIE
co00r0 HaJaHHA HEOOXiTHOI IOPUAMYHOI JOMOMOTH 0c00aM-Cy0’eKTam
KPHUMIHAJILHO-TIPOIIECYaJIbHUX BITHOCHH. METOI0 Takoi IpaBoBOi IOMIOMOTH €
3a0e3neuyeHHsT  KOHCTHTYIIHHOrO IpaBa  JIIOJMHH HAa  OTPUMaHHS
KBaTi(pikoBaHOI JOIIOMOTH B CYIi, a TaKOXX HaJaHHSI NOJATKOBUX TapaHTIii
U 3a0e3MedYeHHs NOTPUMAaHHS MpaB, CBOOOA Ta IHTEpECiB YYaCHHUKIB
KPUMIHQJIBHOTO TIpOBa/pKeHHs. OJHAKOBOIO MIpOI0 II€ CTOCYETBCS SIK
Biz[rIOBizLaqa 1 O6BI/IHYBa‘IeHOFO (migo3proBaHOTO), TaKk 1 MO3WBada YH
TOTEPIIIOro Ta iHIMX YYaCHHUKIB NPOBAUKCHHS Yy BHIAIKY, SKIIO BOHU
NOTPeOYBaTUMYTh JOIIOMOTH 3aXMCHHKA Ha Oy/Ib-SIKOMY eTarti MPOBA/IKCHHS.

3a0e3neueHHs TpaBa JIIOAWHE Ha 3aXUCT Yy CyJl perjaMeHTOBaHUM
MDKHApOJHUMH HOPMAaTHBHO-NIPABOBUMH akTaMu, KoHcTutyuiero Ykpainu
Ta OKPEMHMH HOPMaMH KPUMIHAIBHOTO IPOLECYalTbHOTO 3aKOHOIABCTBA.
Tak, 30kpema, y KoHBeHIIi mpo 3axXHCT MpaB JTIOIUHN i OCHOBOMOIOKHHUX
cBobon (mam — KoHBeHIis) 3a3HaYa€ThCs, MO KOXKHUN OOBHHYBadYCHUH Y
BYMHEHHI KPHUMIHAJIBHOTO IPABOMOPYIICHHS Ma€ MpaBO 3aXWINaTH cede
0COOMCTO YW BHMKOPHCTOBYBATH IOPHAMYHY JOIOMOIY 3aXHCHHKA,
BHOpAHOrO Ha BJaCHUH po3cyna, abo — 3a OpakoM JOCTaTHIX KOIITIB ISt
OIIATH IOPUIMYHOI JONOMOTH 3aXHUCHUKA — OAEPIKYBATH TaKy JONOMOTY
0€30I11aTHO, KOJIH IIbOTO BUMAraroTh iHTepecu npaBocyus (1. ¢. 4. 3 ¢T. 6
«IIpaBo Ha cnpaBeUIMBHHA Cyn»); KOXKEH, UMl IpaBa Ta CBOOOAM, BU3HAHI B
it KonBenmii, Oynmo mopymeHo, Mae mpaBO Ha cQEKTHUBHHU 3acid
IOPUAMYHOTO 3aXHCTy B HAI[lOHAJHHOMY OpTraHi, HaBiTh SKIIO Take
MopymieHHss OyJ0 BYMHEHE oco0aMu, sKi 3AiMCHIOBaIM CcBO1 oQimifHi
noBHoBakeHHs (cT. 13 «IlpaBo Ha edexkTuBHHH 3aci0 FOPUIUYHOTO
3axucTy») [1]. Y HalioHanbHOMY 3aKOHOJABCTBI 1ie TIPaBo, B IEPIILY Yepry,
nepenbauene y Konctutyuii Ykpainu: mpaBa i CBOOOIM JIFOMUHH 1
IPOMaJHUHA 3aXHUIIAIOThCS CYAOM (4. 1); KOXKEH Mae mpaBo OyAb-SKHMU
HEe 3a00pOHEHUMH 3aKOHOM 3aco0aMH 3aXHIIaTH CBOI MpaBa i cBOOOIM Bif
MOPYIICHB 1 MPOTUIPABHUX TOCATaHb (4. 5) (cT. 55); KOXKEH Mae mpaBo Ha
npodeciiiHy nMpaBHUYY JOIOMOTY; Y BUIIAJKAX, epe0adyeHnX 3aKOHOM, IS
JIOIIOMOT'a HA/Ia€ThCsl OE30IUIATHO; KOKEH € BUIBHUM y BHOOpI 3aXHCHHUKA
cBoix mpaB (cr.59). ¥V KIIK VYkpaiHu 3a3HaYa€TbCs HACTYITHE:
ITi03pIOBaHMH, 0OBUHYBAaYCHHH, BUITPABIAHHM, 3aCyPKEHUIA Ma€e MpaBoO Ha
3aXHCT, fKe IMOJATae y HaZaHHI HOMY MOXIIMBOCTI HajaTH ycHI abo
IMUCHMOBI TIOSICHEHHS 3 TIPUBOJY IiJO3pH YW OOBHMHYBAadeHHS, IPaBO
30upaTé 1 mMojgaBaTH JIOKa3W, OpaTh OCOOHMCTY y4acTh y KPHMiHAIbHOMY
MIPOBA/PKEHHI, KOPUCTYBATHUCS IIPABOBOIO JIOTIOMOTOI0 3aXMCHHUKA, a TAKOX
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peaii3oByBaTH iHII IpolecyanbHI npaBa, nepexdadeni uuMm Kopekcom
(4. 1 cr. 20); 3axMCT 3IIHCHIOETHCS MiZO3pIOBaHMM a00 OOBHMHYBaueHUM,
HOro 3axMCHHUKOM a00 3aKOHHHM MpPEACTaBHUKOM (4.5 CT. 22);
i103pIOBaHNi, OOBHUHYBaYCHUII Ma€ NpaBO Ha NeEpIIy BUMOTY MaTu
3axucHUKA 1 mobaueHHs 3 HUM (1. 3 4. 3 ct1. 42). Cr. 45-54 KIIK Ykpainu
BU3HAYAIOTh TOPSIOK YydYacTi 3aXWcCHHKAa 3 OOKy OOBHHYBadeHOTO
(mimo3proBanoro). Y cr. 58 KIIK Vkpainu 3a3HayaeThCs, M0 MOTEPITLIIHHA
TaKOX MOXXE€ MaTH CBOTO IPEICTaBHHKA y KPHUMIHAIBHOMY NPOBA/KEHHI,
KO0 MOXe OyTu ocoba, IO Mae MpaBo OyTH 3aXUCHUKOM, a TaKOX
BU3HAYAIOTHCS IIPpaBa Ta 000B’A3KK TAKOTO NPEICTABHUKA.

Ane monpu UiTKy perjJiaMeHTalilo JiSUIbHOCTI 3aXWCHHKa Yy
CyIOBOMY TIPOBaJDKCHHI, y cdepi 3aKOHHOT HOro MisIbHOCTI TaKOX
BiOYBaIOThCA TPABOIIOPYIICHHS, SIKi MAIOTh caMe CYCIUIbHO HeOe3rmeaHuit
xapaktep.  3abesmedyBaTH  3aXHCT  Bi  TakKuX  KPUMIHAJIBHHUX
MIPaBOIIOPYIICHD OO0 MAiSUIBHOCTI 3aXHMCHHKA ITOKJIMKaHE KpUMiHAJIbHE
3akoHOgaBcTBO. Tak, KK YkpaiHu MicTHUTH psin HOpM, AKi mepeadadaroTh
BIIMOBIAJIBHICTh 32 KPHMIiHAJIBHI TPaBONOPYLICHHS y BKa3aHid cdepi:
BYMHEHHS B OyIb-sikid Qopmi mepemkon a0 3IifiCHEHHs NpaBOMipHOT
JISUTBHOCTI 3aXMCHUKA YU MPEICTaBHUKA OCOOM 10 HAJAaHHIO MPaBOBOI
JIOTIOMOTHY 200 MOPYIICHHS BCTAHOBJICHUX 3aKOHOM TapaHTii X AisUTbHOCTI
Ta mpodeciitHoi Taemuni (cT. 397); morpo3a BOMBCTBOM, HACHIECTBOM 200
3HUIICHHSAM Y1 MOIIKO/DKEHHSIM MaifHa MO0 3aXMCHUKA YU MPEICTaBHUKA
oco0M, a TakoX MIOAO iX ONW3BKHX POAWYIB y 3B’SA3KY 3 MiSIIBHICTIO,
OB’ SI3aHOIO 3 HAJaHHSIM IPaBOBOi JOMOMOTH, a TAKOK YMHUCHE 3alOMiSTHHS
3aXHMCHHKY YW IPEICTaBHUKY 0cOOM a0o0 iX ONM3bKUM pojuyaM Jerkux ado
cepelHbOol TSDKKOCTI TUIECHHX YHIKOMKEHb Yy 3B’SI3KY 3 JISUIBHICTIO,
IIOB’S13aHOI0 3 HaJaHHSM NPaBOBOI JOMOMOTH (CT. 398); yMHCHE 3HUIIEHHS
a00 MOIIKO/KEHHsI MaifHa, 10 HAJIEKUTh 3aXUCHUKY Y NPEICTaBHUKY
ocobm abo X OMU3BKUM poAMYaM, Yy 3B’s3KY 3 HisUIBHICTIO, MTOB’S3aHOO 3
HaJIaHHSAM TpaBoBoi gonomMoru (ct. 399); BOMBCTBO 200 3aMax Ha BOMBCTBO
3aXMCHMKA YW TPEJCTaBHUKA 0cOOM abo iX ONM3BKMX POAMYIB y 3B S3KY 3
JISUTEHICTIO, TIOB’SI3aHOKO 3 HAJAaHHAM MpaBoBoi normomord (ctT. 400).

TakuM 4MHOM, 3 OISy HA BKa3aHi KPUMIHAILHO-TIPABOBI HOPMH,
TO 3aKOHHAa MIAJBHICTh 3aXWCHHKA y CyJOBOMY MPOBaPKEHHI
3a0e3neuyeThCcsl Ha Hale)kHOMY piBHI. [1[070 MPaKTHYHOrO 3aCTOCYBaHHS
BKa3aHUX HOpPM, TO BOHM MNPAKTUYHO HE 3aCTOCOBYIOThCA y 2016 Ta
2017 pokax He OyJI0 3aCy/DKEHO J>KOIHOI OCOOM 3a MEpPEIIKOKAHHS
3aKOHHIM JisNTBHOCTI 3aXMCHUKAa Yy CyIOBOMY IpoBajukeHHi; y 2018 pomi
Oyno 3acymxeno 2x oci6 3a ct. 398 (Ilorpo3a a0 HaCHIBCTBO IIOJIO
3aXHMCHHKA YM NpejicTaBHUKa ocodn), y 2019 pomi — 1 ocoby iy 2020 poui —
3x ocib 3a Tieto camoro ctarreto [2]. Taka cuTyallist CBiTIUTh HE PO Te, 10
B YKpaiHa He BUMHIOIOTHCS KPUMIHQJIBHI NPaBONOPYIIEHHS, IOB’s3aHi i3
MEePEIIKO/PKAHHAM ~ 3aKOHHIM  JiSUTBHOCTI  3aXHCHUKA Y  CYJIOBOMY
MPOBADKCHI, a THM, IO Ii BUIMAIKH He (DIKCYIOTHCS HAIIC)KHUM YHHOM 1
3aJIMIIAIOTECS 11032 yBarol CyJOYMHCTBA. ApPryMEHTOM Ha KOPHCTb
BKa3aHOTO € aHali3 13 CymoBHX pillleHb, SIKI CTOCYIOTHCSI BTPY4YaHHS B
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JISUTBHICTh 3aXHMCHUKA YM TNpeAcTaBHHKAa ocodu (ct. 397), mpoBencHuit
A.O. Mopo3zom [3]. Takoxx 10ka30M HassBHOCTI IPaBOIIOPYIICHb Y BKa3aHii
coepi misutbHOCTI € onuryBaHHA 104 anBokariB Ykpainu, 3 sikux 61,5 %
3a3HAYMIM, IO B YKpaiHi iCHye peasbHa 3arpo3a HE3aJeKHOCTI B
JUATBHOCTI aJBOKATIB [4].

TakuMm 9uHOM BiZOyBa€ThCS MOCATAaHHS i HA OCHOBOIIOJIOXKHI TpaBa
Ta CBOOOM JIIOAWHH, SIKI HE OTPHUMYIOTh HAJIXKHOT IOpPUANYHOI JOIOMOTH B
cymi. A me, y CBOIO 4epry, BKa3ye Ha MiABHIICHHN CTYIiHb CYCIIJIBHOT
HeOe3MEeYHOCT] IOCIIPKYBaHUX KPUMiHABHUX MPABONOPYILIECHb.

KpiMm TOrO, KpHUMiHaJIBPHO-TIpaBOBe 3a0E3MEYCHHS  3aKOHHOI
JISTIBHOCTI 3aXMCHHKIB € HEJOCKOHAIMM Y IMUTAHHAX HPUTATHEHHS 0
KPUMIHAJIbHOI BiIOBITaNFHOCTI CaMHUX 3aXHCHHUKIB 3a TIOPYIICHHA Y
BiacHii missibHOCTI. Lle MOXyTh OyTH NHOpPYLICHHS KpPHUMIHAJIBHOTO Ta
KPUMIHAJIBHOTO MPONECYabHOTO 3aKOHOABCTBA; MOPYIIECHHS ITpodeciitHol
a/IBOKAaTChKOI €TUKH; MOPYIIEHHS NMpaB OOBUHYBAYEHOTO YW IMOTEPIIIIOTO
ouiaxoM  (anbcudikamnii JoKa3iB 1 MOPYNICHHSIM OCHOBHHUX IPHHITUITIB
CYIOYMHCTBA; 3aCTOCYBAaHHS HE3aKOHHHUX METOJIB Ta 3acO0iB IJIsI 3aXUCTY
iHTepeciB  ymepemxeHoro mpaBocyns tomo. KK Vkpainm He Mae
cHeuiaIbHUX HOPM AJIsl NPUTSTHEHHS 70 BIIIOBIAAIBHOCTI 3aXMCHHKA 3a
BUYMHEHHS KPUMIHAJIBHUX IPABOIOPYLIEHb I Yac CBOEI MiSUIBHOCTI — Iie
MOXYyTh OyTH Jswmmie Oinbimn 3aranbHi HOpmu (cT. 367 «Ciyx00Ba
HemoaicThy, cT. 376 «BTpydaHHS B TiSUTBHICTH CYAOBUX OPTaHIBY» TOIIO).
BincyTHICTh cCheIiagbHOI HOPMH ISl MPHUTATHEHHSA 10 KPHUMIiHAIBHOT
BIJINIOBIJAILHOCTI 3aXUCHHUKA € CEPUO3HHM HEIOJIKOM KPUMIHAIHHOTO
3aKOHOJIaBCTBA Y KpaiHMU.

Bkazani mpoGneMu MOXYyTh OyTH BHUpIIIEHa IIIIXOM PETEIBLHOTO
aHai3y 3MiCTy BKa3aHHX HOPM, BHSBJICHHS HEIONIKIB 1 BHPOOICHHS
NPOMO3MLIN 1OA0 TX YCYHEHHs Ha OCHOBI BMBUEHHs SIK 3apyOKHOTO Ta
MDKHApOJHOTO 3aKOHO/AaBCTBA, TAK 1 MPAKTUKU HOTO 3aCTOCYBAHHSL.
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Huxunopeuw Cepeiii Mukonaiiosuu,

BUKJIa/1a4 Kahepu OnepaTHBHO-PO3IITYKOBOT
nisutbHOCTI HarioHanbHOT akaeMii BHYTPILTHIX
crpaB

MMPOLECYAJIbHUAM MOPSIOK ITPOBEJIEHHSA
CIIOCTEPEXEHHSI 3A OCOBOIO, PIYYIO ABO MICIHIEM

Amnaniz momoxkeHb ctarti 269 KIIK VYkpaiam (y cykymHOCTI 3
igmumu HopMamu 1. 21 KIIK Vkpainu) mo3Bonse miHTH OZHO3HAYHOTO
BUCHOBKY TIPO BIJIMIHHICTH IPOIECYAIbHOTO TOPSJAKY IPOBEICHHS
Bi3yaJIbHOTO CHIOCTEPEKEHHsI 32 0COOO0I0 Ta Bi3yaJbHOTO CHOCTEPEKEHHS 3a
piudro abo Micuem.

Tak, mis Toro abu IPOBECTH HETJACHY Ciligdy (pO3LIYKOBY) IO
«CIIOCTEPEXKEHHS 32 0cO00I0» CIIAUUIl TOTYyE KJIOMOTAaHHA CIIIIOMY CyIIi
Ta TOTOIKye HOro 3 TPOKYpOpoM (SKIIO IHII[IaTOpOM TIPOBEACHHS
BI3yaJIbHOTO CIIOCTEPE)XEHHS € NMPOKYPOp BiH caM TOTYe Ta MIANHUCYE Take
kionotanHs). KionotanHs 0QoOpMITFOETBCS BiIMOBITHO 0 BHUMOT CT. 248
KIIK Ykpainu.

Criumid cyisi TOCTAHOBJISIE yXBally NPO JIO3BUI Ha MPOBEICHHS
BI3yaJIbHOTO CIIOCTEPEIKCHHS 32 0COOOI0, SIKIIO MPOKYpPOp, CIiAYMil JOBEIC
HAasIBHICTb JIOCTATHIX TiICTAaB BBaXKaTH, I10: 1) BUYNHEHWH 3JI0YMH € TSHKKUM
a00 0cOOIMBO THKKMM; 2) T/ 9ac TPOBENICHHS Bi3yaJIbHOTO CIIOCTEPEKEHHS 32
0c00010 MOXYTh OyTH OTpHMaHi JOKa3H, SKi CaMOCTiifHO a00 B CYKYIIHOCTI 3
IHIINMU T0Ka3aMH MOXKYTh MaTH CyTT€BE 3HAUCHHS I 3 sICYBaHHSA 00CTaBHH
37109MHY a00 BCTAHOBJICHHS 0Ci0, SIKi BUMHILUTH 3I0YHH.

BimnosigHo mo ct. 249 KIIK Vkpainu cTpok [ii yXBajad CiiI40r0
CyJJli PO JI03BiJI HAa TPOBEEHHS HErjacHol ciia4oi (po3uykoBoi) aii He
MOJKE MEPEBUIIyBATH [[BA Micsii. SIKIIO CIiAYuil, MPOKYpOp BBaXKaE, IO
MIPOBEJICHHS HErJacHOI CIIi4oi (POo3MIyKoBoi) J1ii HEOOXiJHO MPOJIOBKHUTH,
TO CIiIUuii, 32 MOTOMKEHHSIM 3 MPOKYypOpoM, abo MPOKYypop Mae IIpaBo
3BEPHYTHUCS JI0 CIIIAYOTO CY[Al 3 KJIOMOTaHHAM IIPO TOCTAHOBJIEHHS YXBaJI
3rigao 3 BuMoramu ctarti 248 KIIK Ykpainu.

OneprkaBImM yXBally CIIAYOTO CYAAi TPO IO3BiT Ha HPOBEIECHHS
Bi3yaJIbHOTO CIIOCTEPEKEHHSI 3a 0CO00I0, CIIIUUi BIPaBl PUIHATH
npouecyansHe pimenns npo nposeaeHHs nanoi HCP/I. KIIK VYkpainu ne
MICTUTh TPSIMOT BKA3iBKM HA T€ K TaKe PIllICHHs MOTPiOHO opopmitsaTH. Ae
BBa)KaEMO, 110 I1e TMOTPIOHO poduTH y (opMi MOCTAHOBH, abu 3a0e3neuuTn
MOJJIMBICTE  O€3MEPENIKOIHOTO BHUKOPHCTAHHS OJEpXKAaHUX (aKTHIHUX
JIaHKX SIK TOIMYCTUMUX JIOKa3iB y KpUMiHaJIbHOMY NPOBaKeHH [ 1].

JAnst IpoBesieHHs Bi3yalbHOTO CIIOCTEPEKEHHS 32 0CO00I0 CIIiTUnH,
SIK TIPaBUJIO, HEMAE Hi CWII, Hi 3ac00iB, Hi HABUYOK, Hi 4yacy. [Ipote BiH Mae
MIPaBO JIOPYYUTH HOTO NPOBEIEHHS ONepaTHBHOMY miapo3ainy (ct. 40, 41
KIIK Vxpaian). ns mporo BiH 0QOpPMITIOE JOPYIECHHS Ta HANpPAaBIIIE HOTO
KEpiBHUKY BiJNOBITHOTO MPaBOOXOPOHHOTO OpTaHy, MiJ FOPUCIUKIIIEIO
SIKOTO 3HAXOJUTHCS MICIIe BAMHEHHS] KPUMIHAIBHOTO MPABOTIOPYLICHHS, 1110
PO3CIIAYETHCS Y JAHOMY JTOCYAOBOMY PO3CIIiTyBaHi.
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OcraHHi{ BU3HAYa€ ONEPAaTHBHUM MiAPO3.iI, SKOMY Oyae 10py4eHO
oprasizamiro Ta TPOBECHHS Bi3yalIbHOIO CIIOCTEPEKEHHs 33 0CO00K Ta
HANPABILE JOPYYCHHs HOro KepiBHUKY. SIK MpaBHIIO, e [IIACHI ONCPATUBHI
MIPO3 LM, Crielianizamisi, SKUX BiANOBigae kpamiikamii KpUMiHAIBLHOTO
NPaBONOPYIICHHS, IO  PO3CHIAYETBCS y  AaHOMY  JOCYIOBOMY
po3cuixyBanHi [2].

i mimpo3minu Maibke HIKOMM HE BHKOHYIOTH JOPYYEHHS Ha
MIPOBEICHHS Bi3yalbHOTO CIOCTEpEeKEHHS caMocTiiHo. Hatowmicte, Ha
MiICTaBl JOPYYEHHS, BOHH O(QOPMIIIOIOTH 3aBJaHHS Ha MPOBEICHHS
BI3yaJIbHOTO  CHOCTEPEXKEHHs, SKe HaJCWIAlTh (32 MONEPEIHBOIO
JOMOBJICHICTIO) 10 IHIIMX ONEPAaTMBHHUX MiAPO3AUNB — THX, SKi
CHeLialli3yl0ThCsl Ha NPOBENICHHI Bi3yaJbHOI'O CIIOCTEPEKEHHS, Ta MalOTh
BignoBigHI MoxmBoCTi. Taki cremianizoBani MiAPO3NUTH 3a pe3yIbTaTaMu
MIPOBEJICHOTO Bi3yaJIbHOTO CIOCTEPEXEHHS CKIANaloTh JOKYMEHTH, Ha
MiACTaBi SKAX, MPALiBHUK TJIACHOTO OMEPATHBHOTO IiIPO3ILTYy 0(pOPMITIOE
MIPOTOKOJI Bi3yalbHOTO CIIOCTEPEKEHHS 3 JoAaTkamu [3].

Ileli DpPOTOKONA HANPABIAETBCA INPOKYPOPY, BHU3HAYEHOMY Y
JOpYy4YEeHHI — TIpOLEeCyaJbHOMY KEpIBHHKY JOCYIOBOTO PO3CIiyBaHHS.
Came BIH O3HalOMJIIOE CJITYOr0 3  pe3yjbTaTaMH  Bi3yaJbHOTO
CHOCTEpEKEHHS 3a 0CO00I0 Ta BHPINIYE YW BUKOPHCTOBYBAaTH IX Yy
KPUMiHAJHHOMY IPOBAKCHHI.

Jis mpoBeieHHS Bi3yalbHOTO CIIOCTEpEKEeHHS 3a piddro abo miciueM
3aCTOCOBYETHCSI CIPOIIEHa TIpolenypa. AKe B IbOMY BHUIAAKY HE
moTpiOHa yxBama ciiggoro cyami. [IpuiiHABIIN pilieHHS MPO MPOBEACHHS
Bi3yaJIbHOTO CIIOCTEPEXKCHHS 3a piudro ab0 MiCIeM CIII4YHiA, MPOKYpoOp
BiJjpa3dy BHUHOCUTH I[IOCTAaHOBY. IlocTaHOBa CIiAYOro, MPOKypopa Ipo
MIPOBEJICHHSI Bi3yaJIbHOTO CIIOCTEPEKEHHS 3a piudio abo MiclieM NOBHUHHA
Bignosigatu Bumoram ct. 251 KIIK Ykpainu. Bpemiti mopsaok mpoBeaeHHs
Bi3yaJIbHOTO CIIOCTEPEKEHHS 3a piydio abo MiceM BiAMOBiaE MOPSIKY
MIPOBEJICHHS BI3yaJIbHOTO CIIOCTEPEXEHHS 32 0CO00I0.

3akoHONMaBUy AH(EpEHIliallifo Bi3yallbHOTO CIHOCTEPEXKCHHS 32
meBHUMH  00’ekTamMu  (0co0aMu,  pedamMH,  MICISIMH)  BBaKaeEMO
HEJIOUUIBHOK. AJDKE CTE)KECHHS 3a INMEBHUMH TEPUTOPIsIMH, OYIiBISIMH,
MPUMILICHHSIMH, PEMETaMH (SIKIIO BOHO BEJETHCS B IyOJIIUHO JOCTYIHHX
MICISIX) 37eO1IBIION0 MAa€e Ha METi BHUSBJICHHS O0Ci0, NPHYETHHUX O
3JI0YHUHHOT MiSUTBHOCTI, Ta TMOJAibllle BHBYCHHS IX Mid. 3 MOMEHTY
BUSIBJIEHHSI IIUX OCI0 CIIOCTEpEXEHHS NPOBOIUTHCS BXKE CTOCOBHO HUX.
ToMy KOS BUHECEHO MOCTAHOBY PO Bi3yalbHE CIIOCTEPEIKEHHS 3a MicLieM
abo piyuio — HeMae (OpPMaNbHUX 3aKOHHMX MIJICTaB CTEXKHUTH 3a 0co0aMHu,
SKi OyZyTh BUSIBJICHI TakuM 4HMHOM. OTXKe, CIIOCTEPEXKEHHS TaKOro POy
Ma€ CeHC JIMIIE B pasi, Koiu nepeOyBaHHA 0coOM B MeBHOMY Micui abo ii
(i3UIHNI KOHTAKT 3 KOHKPETHUM MIPEIMETOM MOXKe OyTH JOKa30M ii BUHH,
a TakoXXk 3 METOI0 3aTpUMaHHS TMiJO3pIOBaHOI (PO3IIYKYyBaHOi) OCOOM.
IIpote cmoctepexeHHs 3a piudio abo MicmeM, IO MPOBOIWTHCS MO
BISIBJICHHS TAKHX OCi0, HE MOXKE POSIIISIATHCS K BIPYYaHHs B 0COOHCTE
KHUTTA TpoMajsH, OOMekeHHs ix mpaB 1 cBoOoi. AJke HOCIIMH
IOPUAMYHUX TpaB Ta y4YaCHUKaMH MPABOBIIHOCHH MOXXYTb OYTH JIHIIE
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ocobu. Peui Ta Micus He MOXYTh pPO3IISIATHUCS SIK CYO €KTH TaKUX
BigHOcHH. ToMy Bi3yallbHE CIOCTEpEXEHHS 3a HUMU He MoTpedye
3aKOHOJaBUOI perimaMmeHTanii [3].

VY BHUMNajKy KOJHM Bi3yaJIbHE CIIOCTEPEHKEHHS POBOIUTHCS 32 0CO00I0 Ta
yciMa THMH JIOJBMH 3 SKAMH BOHA KOHTAaKTye BinOyBaeThCs FOPHIMIHA
KOJI31SL: TSl CLIOCTEPEKEHHS 32 IIi€F0 0c0000 (00°€KTOM) OIEPIKYIOTh YXBaITy
CIiTgoro cynmi, a 3a il 3B’s3kamu (KOHTakTaMu) — Hi (e He MOXJIMBO Hi
IOPUANYHO Hi OpraHi3amiiiHo). 3 TOYKH 30py KPUMIHAJIBHOTO MPOIECYaILHOTO
npaBa BiI0OyBA€THCSl BTPYYaHHsI B OCOOMCTE JKUTTSl KOHTAKTIB 00’€KTa, SIKI He
MalOTb >KO/THOTO IPOIECYaIBEHOTO CTATyCy.

Ot1xe, NOUUIBHO pPO3MEXKOBYBAaTH Bi3yalbHE CIOCTEPEKECHHS 3a
BiIOMMMH Ta HeBimomumu (BusiBieHuME) ocobamu. Y KIIK VYkpainu
HEOOXiTHO 3ampOBAJWTH IIOJIOKEHHSA, SKE& O IO3BOJSUIO IPOBEACHHS
Bi3yaJIbEHOTO CHOCTEPEKEHHS SIK 32 BiIOMOIO (BCTAaHOBJICHOI0) 0CO00I0, TaK 1
3a HE BiZIOMOIO (HE BCTAHOBIICHOIO), BHSBJIICHOIO B TPOLECI MPOBEACHHS
CIOCTEPEKECHHS.

[Tpu npoMy BBaXkaeMo, LIO Bi3yaJibHE CIOCTEPEKEHHS, BIAMOBIIHO
1o KIIK Ykpaiuu, mpoBOAMTHCA JMILE Yy MyONIiYHO AOCTYMHUX Miciyx. Le
3YMOBIIIOE ~ HEJOLIBHICTh 3aKOHOJABYOTO  3aKPIIUIGHHS NpOLERypH
oJiepKaHHs J03BOJY CJITYOro CyAJl Ha HOro MpoBeAeHHs (HE3aJIe)KHO Bij
00’ekTa). 3mificCHEHHS BI3yaJIbHOTO CIIOCTEPEXKCHHsA 03 MI03BOIY CyAy
BIINOBia€ IOPUIAMYHIN TpakTUIi OaraThox 3apyOiKHEX KpaiH. Tak. Y
Bemukiit Bpuranii 6e3mocepenHe CIIOCTEPEKEHHS, IO MPOBOIAUTHCS IS
[Teld CrieIialbHUX pO3CIiAyBaHh UM CIICHIANBHUX OIEpalii, 3 METOI0
OTpUMAaHHA iH(pOpMaLi MPUBATHOTO XapakTepy IMpo 0coly (cmemiaabHO
BU3HA4YeHOI Uil LIeH poO3CiHigyBaHHsS YW omepanii) Moxe Oytu
CaHKIIIOHOBAHO TOJIIEHCPKUMH CHJIaMH, DO3BIIyBaJbHUMH CIyx0amu,
OKpEMHMMH  MiHICTepCTBaMH  Ta  (DIHAHCOBMMH  JlelapTaMeHTaMHu
tomio [4, c. 139]. ¥V CIIA Bi3yansHe croctepexeHHs (y TOMY YHCTI 3
BHKOPHCTAHHSAM TEXHIYHUX 3ac00iB) IO3BOJSETHCSA Ha CTadii JOCYIOBOTO
po3ciigyBaHHS 0€3 TIONEepeAHbOr0 CAaHKIIOHYBaHHA. J{ns mpoBeneHHS
BiJICOCIIOCTEpE)KEHHS B MMyOMIYHUX MICIIX HE MOTPIOHO OTPUMYBaTH
pienns cyny [4,c.137]. 3a cy4acHMM BITYM3HSHUM KPHUMiHAJILHUM
MPOLIECYAIbHUM 3aKOHOJIAaBCTBOM Bi3yallbHE CIIOCTEPEKEHHsI 32 0CO00I0 He
€ BTPYUYaHHSIM Y [IPUBATHE CIIKYBaHHS.

3anpoBa/KeHHsT aHAJIOTIYHOTO MiJIXONy B Halliil Jiep)aBi 3HAYHO
CHpOCTHIIO O BUKOPUCTAHHS Bi3yallbHOTO CIIOCTEPEIKEHHS B MEXaX HaJaHHsI
VYkpaiHoio MiKHapOJHOI NMPaBOBOI JOIIOMOTH IHIIUM JEpXaBaM I 4ac
HETJIACHHUX PO3CIIiTyBaHb [5]

Buxonsun 3 BHKIIAICHOTO, BCTAHOBJICHHS! BUMOT OO0 OTPUMAaHHS
JI03BOJIy Cy/Ay Ha Bi3yaJlbHE CIIOCTEPE)KEHHS 3a O0CO00I0 BBAKAEMO
HEOOTpyHTOBaHMM. L[iTKOM MOXXJIMBO NPOBOAWTH HOTO 3a ITOCTAHOBOIO
CHIZYOTO0, MPOKYPOpa, ONIepaTUBHOIO MpaIliBHUKA.
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Hukonenko Muxaiino fkoeuu,

mpodecop kadheapu KPUMIHATBEHOTO IPOLIECY
HamionansHO1 akageMii BHYTPIIIHIX CIIpaB,
KaHIJaT OPpUINYHNUX HAYK, JOLCHT

3HAYEHHA B IIPOHECI JOKA3YBAHHSA OKPEMHUX I[II/I
SKI 3AIACHIOIOTHCSA 10 BHECEHHS BILIOMOCTEN
J0 €IUHOTI'O PEECTPY JOCYJOBHUX PO3CJIIAYBAHD

3rimo m. 5 . 1 cr. 3 KpumiHaIBHOIO MPOLECYATFHOTO KOIEKCY
Vipaiau (mami  KIIK  Ykpaiau), [OOCYZIOBE DO3CHIAYBaHHS — CTamis
KPUMIHAILHOTO TPOBA/DKCHHS, SKA IMOYMHAETHCS 3 MOMEHTY BHECCHHS
BIJIOMOCTEHl TPO KPUMIHAJIbHE MPABOIOPYIIEHHS J0 EIUHOTO DEECTpy
JOCYIOBUX  PO3CHIAYBaHb 1 3aKIHUYETHCSA 3aKPUTTSAM  KPHUMIHAJIBHOTO
MIPOBa/KEHHS a00 HAMPABIICHHSAM 10 CYTY OOBHHYBAJIPHOTO aKTa, KIOIOTAHHS
PO 3aCTOCYBaHHS TPHIMYCOBHX 3aXOINIB MEIMYHOTO a00 BHXOBHOTO
XapakTepy, KIOIOTaHHS TIPO 3BUIBHEHHS OCOOM BiJ  KpUMiHAIHHOI
BiAIIOBIJAJIBHOCTI.

Otxe, 32 BCTAHOBJIEHNM 3aKOHOM TIPaBUJIOM, JIOCYIOBE PO3CIiTyBaHHSI
PO3MOYHHAETECS 3 MOMEHTY BHECEHHS BIJJOMOCTCH NP0 KpHUMiHAJIbHE
MPaBOTIOPYIIEHHS JI0 €ANHOTO PEECTPY NOCYIOBHX PO3CIIiTyBaHb.

JliticHO, JioTiKa y BCTAHOBJICHI TAKOT'O MOPSAJKY €. AJDKEe MOBHHHA
OyTH meBHa BigmpaBHA TOYKA, 3 sIKOi 1 Oyne OpaTu MOYaTOK Ha3BaHA BHIIE
CTajlisl KPUMIHAIBHOTO MPOBAKCHHSL.

[lompaBia, CTOCOBHO BiJIpPaBHOI TOYKH XOTUIOCH OU 3ayBaXKUTH,
0 TaKa MpoIecyabHa i K BHECCHHS BIJIOMOCTEH 10 €IUHOTO PEECTPY
JOCYIOBHX  PO3CIiIyBaHb, VSBIETBCA, MOTpPeOye MPOIECYyalbHOTO
opopmineHns. ToOTo, HAETHCS MPO Te, M0 HEJOCTATHLO JIMIIE TPUHHATH
pIIIEHHS YIIOBHOBAaXCHOIO 0COOO0I0 MPO BHECEHHS BioMocTeil 10 €1nHOro
peECTPY TOCYJOBUX PO3CIiAyBaHb.
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Jloriyno, moO mocrae HEOOXIAHICTH Yy O(OPMIIEHHI NPUHHATOrO
pimenHs. | Taka HEOOXiIHICTP BUHMKAE B)KE HABITH 4Yepe3 Te, IO MOXKE
NpUIMaTHCh YNOBHOBA)XEHOIO 0CO00I0 1 KapAMHAIBHO IPOTHIIEKHE
pillleHHs, a caMe — pIIIEHHS NPO HEBHECEHHS BiJJOMOCTEH 1O €IUHOTrO
peeCTpy IOCYOOBHX pO3CHITyBaHb. | KOIM BXK€ TOBOPUTH IIpo (opmy
TaKOTO PIMIEHHSA, TO TYT 3BUYAWHO CIiJ 3aCTOCYBAaTH KIIACHYHUI BapiaHT —
BHHECEHHS CIIEIaJIbHOI ITOCTAaHOBM BIAMOBimHO m0 4. 3 cr. 106 KIIK
Vkpainu, [Oe 4dYITKO 3a3Ha4eHo, IO DpIIIeHHs CIOia4oro, Aai3HaBava,
MIPOKypopa MpuiiMaeTses y GopMi MocTaHOBH.

Mosxna Oyno 0, 3BMYaiiHO, i HE 3BEpTaTH yBary Ha Leil MOMEHT
10710 0hOPMIICHHS MPUIHATOTO PIIICHHS 1 I[HOMY MOKJIMBO 3HAHILIOCST O
BUITPABIAHHS, aJKE HE BCI [Ii1, IKi MPOBOAATHCS 3TiTHO 3aKOHY MOTPEOYIOThH
BUHECEHHS IIONEPEAHBOTO  pileHHA. Bi3bMeMO, HampuKiIax Taky
MpoIlecyalbHy Hil0 SK NPUHHATTS MOsICHEHH:, abo, HaBiTh, CIiAdy Hif0 —
JIOIINT, 5IKa HEe MOTpedye BUHECEHHS CIeniaabHoi nocTaHoBu. [Ipore, TyT €
OJIMH AY’Ke LIKaBUH HIOAHC.

Tak, 3rimo m.1 w.l cr. 303 KIIK VYkpaiuu Ha J0CYIZOBOMY
MIPOBAPKEHHI MOXKYTh OyTH OCKap»eH1 0e3isUTbHICTh CIIIIY0ro, Ii3HaBaya,
MPOKypopa, sKa IMOJArae y HEBHECCHHI BIJIOMOCTEH MMpPO KpHMiHAJIbHE
MPaBOIOPYILEHHsI 10 €IUHOTO PEECTPY JOCYAOBHX PO3CIiAyBaHb MiCIs
OTpPHMaHHS 3asfBU YM IOBIJOMJICHHS IIPO KPHUMiHAIbHE MPABONOPYIICHHS.
Ha mnepmmii mornisa, HeHade HIYOTO OCOONMBOIO B IBOMY HEMa:
OCKapXKY€eTbCsl O3 AIIIbHICTE IEBHUX cITy)00BUX 0cib. [IpoTe, Akio Ha 10
CUTYallil0 TOJUBHUTUCH TIJHOIIE, TO MOXIJIMBO MOMITHTH, IO TYT HE
BUCTA4a€ B JIAHIIOTY il OXHI€T JaHKW — BIJICYTHE BpEryJIOBaHHS
3aKOHOJIABIIEM NPUHHATTS pIMIEHHS TNpO BHECEHHS BigoMocTed abo
pIlLIEHHSI [IPO HEBHECEHHS BiOMOCTEHl 10 €IMHOrO PeecTpy IOCYIOBUX
PO3cCITigyBaHb 3 HABEJEHHSIM KOHKPETHUX MOTHBIB HOT0 MPUHHATTS, 110, MO
BEIMKOMY PaxyHKY, 1 MOBHHHO OyTH NPEIMETOM OCKapXKCHHs, a He caM
(haxT BHECCHHs BIZOMOCTEH. AJDKe, caM (aKT BHECCHHs BIZOMOCTEH — Iie
BXKE BUKOHAHHS PillICHHS.

Tobto, #nerscst Mpo Te, MO 3aKOHOJABEllb MOBUHEH OyB HE JIHIIE
BperymoBati y cr. 214 KIIK Ykpainu 000B’s30K yIOBHOBaKEHHUX OCi0
BHECTH BIJJOMOCTI MNpO KpHMiHallbHE IIPABOTOPYLICHHS [0 €IUHOTO
peectpy AocymoBux poscmigyBanb iy cr. 303 KIIK VYkpaiau mpo
OCKap)KeHHs HEBHECEHHs TaKUX BiloMocTell 10 €IUHOrO peecTpy
JOCYIOBHX PO3CIIiyBaHb, a W YITKO BKa3aTH MPO OOOB’SI30K NPUUHSITTS
YIIOBHOBAXEHUMH OCOO0AMH pIIEHHS IIpO BHECEHHS 4YH HEBHECEHHS
BiZIOMOCTEHl 110 E€IOMHOTO PEECTpy JOCYIOBHX PpO3CIiyBaHb, MPO
o(QOpMIIEHHSI TAaKOTO pIMIEHHS CIIENiadbHOI0 MOCTAaHOBOK 1 IO Taka
MIOCTaHOBA IIOBHHHA OYTH BMOTHBOBAHOIO.

[Ipote, TyT ciig moxyMaTH Ie HajJ OAHIE MPOOIEMOIO: a UM HE
Oyzme Tomi BBaKATHCh MOYATKOM JOCYJOBOTO pO3CHigyBaHHSI HE (aKT
BHECEHHS BiJOMOCTEeH 10 €AMHOTrO peecTpy IOCYNOBUX PO3CIiAyBaHb, a
(akT BUHECEHHS caMOi IMOCTAHOBH, SIKOIO i MPHUHAMAETHCS PIIIEHHS TIPO
BHECEHHS BIZIOMOCTEH 10 €IMHOTO peecTpy AOCYHOBHX PO3CIiAyBaHb.
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MoxuBO, IO caMme Ii¢ 1 3yNMWHWIO 3aKOHOIABI BiJ BPETYIIOBaHHI B
3aKOHI 000B’SI3Ky NMPO BUHECEHHS HA3BaHOI OCTAHOBH.

IloBepHEMOCh 10 BCTAHOBJICHOTO 3aKOHOJABIIEM  3arajibHOTO
MpaBUja TPO TE, IO JOCYJA0BE PO3CIiAYBaHHS PO3MOYNHAETHCS 3 MOMCHTY
BHECCHHS BIIOMOCTEH 10 €IUHOTO peecTpy IOCYAOBHX po3ciigyBaHb. Lle
paBUiIo BperynapoBaHo B 4. 2 cT. 214 KIIK Vkpainu. A Bxe B 4. 3 cT. 214
KIIK Ykpainum 3aKoHOIABEIh 3a3HA4a€e PO MOXKIMBHHA BiICTYH BiJ IBOTO
3arajJibHOTO MpaBWia, WIONpaBIa, HAaraaye IpHU IbOMY IIPO MOJKIINBE
3aCTOCYBAaHHS CaHKIIH y pa3i MOPYIICHHS 3arajbHOTO MIPaBHIIA.

Tak, 3rimHO mepmoro mojoxenHs 4. 3 cr. 214 KIIK VYkpainu
3MIACHEHHS JOCYIOBOTO DO3CIiAYBaHHs], KDPIM BHUMAIKIB, MepeadavdeHux
Tiero xk 4. 3 cT. 214 KIIK Ykpainu, 10 BHECEHHS BIIOMOCTEH IO PEECTPY
abo 0e3 Takoro BHECEHHS HE MOIIYCKAcThCI 1 TATHE 3a CcO0OI0
BiIMTOBIAQJIbHICTh, BCTAHOBJICHY 3aKOHOM.

IIpo sxi Bunaaku, nepeadayeHi 4. 3 ct. 214 KIIK Ykpaiau roBoputh
3aKOHOJABeNb, SKi, B CBOI Yepry, CII PO3YMITH, IAalOTh MPaBO
3MIACHIOBATA JIOCYAIOBE DPO3CIIAVBAaHHS JO BHECCHHS BIIOMOCTEH 10
€IMHOTO PEECTPY AOCYIAOBUX Po3ciinyBanb? He craBisuu Hapasi 3a MeTy
JIaTH BINIMOBIIb HA 1€ MUTAHHS (aDKE 1€ MOTPEOYE OKPEMOTO IPYHTOBHOTO
JOCII/DKCHHS), 3BEPHEMO VBary Ha OKpPeMi NpolecyaimbHi [ii, sKi
3aKOHOJABEIb J03BOJIUB IIPOBOAUTH J0 BHECCHHS BiIOMOCTEH 10 € IMHOTO
peeCTpy MOCYIOBUX PO3CIiAYBAHb.

Tak, BigmoBigHo a0 4. 3 cr. 214 KIIK Vkpaiam mis 3’scyBaHHS
00CTaBMH BUYMHECHHS KPUMIHAJIBHOTO MPOCTYIKY IO BHECEHHS BiTOMOCTEH
10 €IMHOTO peecTpy IOCYAOBHX pO3CIiyBaHb Moxe OyTH: BimiOpaHo
MOSICHEHHSI, [POBEACHO MEAUYHE OCBIAYBaHHS, OTPHMAaHO BHUCHOBOK
crewjaicTa i 3HATO MMOKa3aHHs TEXHIYHUX MPUIIAIIB Ta TEXHIYHHUX 3ac00iB,
o MarTh (QyHKIil GoTo- 1 KIHO3HOMKH, Bigeo3amnucy, 4u 3aco0iB GoTo- i
KiHO3HOMKH, Bi/IC03aITHCY; BHJIYYCHO  3HAPSUISA 1 3aco0M BUYMHEHHS
KPUMIHAJIBHOTO TIPOCTYIKY, pedi i JOKYyMEHTH, WO € Ge3rnocepeiHim
MPEeaIMETOM KPHUMIHALHOTO TMPOCTYNKY, a00 sAKi BHUSABIEHI Tia dYac
3aTpUMaHHs 0COOH, 0COOMCTOTO OTIISIAY a00 OTIIILY peUcH.

3BepTaEMo yBary, 10 3aKOHOJABEIb JO3BOJISIE MPOBOAUTH Ha3BaHI
mporecyanbHi  mii 70 BHECEHHs BigoMocTed 10 EIUHOTO peecTpy
JOCYIOBHX PO3CTiyBaHb came s 3°SICyBaHHS OOCTaBUH BYHUHEHHS
KPUMIiHaJIBHOTO MNpOoCTynKy. ToOTo, TyT BOayaeTbcs NpsAMHHA 3B’S30K i3
MPOLIECOM JIOKa3yBaHHS Y KPUMiHaJIbHOMY MPOBAJKEHHI 1 11i MpoLecyalbHi
i1 3aKOHOIaBEIlb SIBHO BBAKAE OJIHUM 13 CITIOCO0IB 30HMpaHHs JTOKA3iB.

YckmagHseThcs  CUTyamis IMe W THM, IO 3aKOHOJABEIlb
nepepaxosadi HUM B 4. 3 cT. 214 KIIK Ykpainn nponecyansHi aii, ki BiH
JI03BOJIMB TIPOBOJMTH JI0 BHECEHHS BIOMOCTEH 110 €IUHOTO peecTpy
JOCYIOBHX po3ciigyBaHb, noMictuB 1 B 4. 1 ct. 300 KIIK Vkpainu, me
MICTUTBCSI CHCTEMa CIiAUMX Iii, SKi JO3BOJSETHCS BUKOHYBATH Iij dac
JOCYIOBOTO  pO3CIiAyBaHHS KPHUMIHAIPHUX MPOCTYIKIiB, (aKTHIHO
TIPUPIBHSBIIM X 332 CBOEIO CYTTIO JO CHITYUX (PO3IIYKOBUX) AiHl i 11e pas
MATBEpAMBIIN TAaKUM YHHOM, IO I MpolecyalbHI Jii € crmocobom
30upaHHs JOKa3iB.
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XoTinochr OM 3BEpHYTH VyBary JIMIIE Ha OKPEMI MOMEHTH, IO
IIOBUHHI BPaxOBYBAaTUCh IIPY BU3HAYEHHI JOLIIBLHOCTI IPOBEACHHS TUX YU
IHIIUX Oif 10 BHECEHHS BimoMocTedl 10 €IUHOIO DPEECTPY TOCYIOBHX
poscainyBanb. OkpeMi 3 TUX Ail, gKi mepepaxosaHi B 4. 3 cr. 214 KIIK
Vkpainu, 3a BUKIIOUYEHHSIM THX, 10 ITOB’s3aHi 13 3aTPUMaHHAM 0co0H (1 sKi
moTPeOVIOTH OKPEMOTO CaMOCTIHHOTO JOCIHiKEHHS), MOXYTh OyTH
MIPOBE/ICHI, ajie MUTAHHS B TOMY — KOJIU 1 KUM?

Tax, mificHo, Bcl iHII Ail, KpIM IOSCHEHHS, BUCHOBKY CII€IliajicTa,
ocoOucToro oriasay abo OrsALy pedeil, € TakMMHU, 10 HaIpaBJIEHI Ha
(dbikcaniro crany pedeil, 00cTaHOBKM 1 00CTaBMH moxil, a HE Ha 30MpaHHSA
nokasiB. | 3OiHCHIOIOTECS BOHM HE 0CO0aMH, VIIOBHOBAXEHMMH Ha
MPOBEAECHHS CIIIYUX (PO3IIVKOBUN) Ail YW IHINMX IPOLECYANbHUX mii. |
3MIACHIOIOTECS BOHHU (B CBOIHM OUIBIIOCTI) HE B MeXax CTajii TOCYZOBOTO
pO3CIiAYBaHHS.

Tak, MM X BHJIYYA€EMO BiI€O3alMCH 3a pe3viasTratamu (dikcamii pyxy
TPAHCIIOPTHUX 3ac00iB. MU X NMPHEIHYEMO A0 MaTepialiB KPUMIHAILHOIO
MPOBAKEHHs OVIb-IKi JOKYMEHTH, CKJIaJieHI TUMHU YM IHIIMMHU OCO0aMHu
JIO TIOYATKY JOCYI0BOTO PO3CIIIIYBAHHS.

Tyr nura"HHs B TOMy, 100 3’SACYBaTM 4Yd LI JOKYMEHTH, SIKI MH
NPUEAHYEMO 70 MaTepialdiB KPUMIHAJILHOIO IPOBADKEHHSA, CKIAACHI
MPaiBHUKOM IIPAaBOOXOPOHHOTO OPraHy dYd 3a IHIMIATHBOIO IIpalliBHHMKA
MIPAaBOOXOPOHHOI'O OPIaHyY., VIIOBHOBA)KEHOTO HAa IPOBEIECHHS IIDOLIECYAILHUX
Ii# um Hi. | IKI10 BOHM CKJIaIeH] IIPALiBHUKOM IIPaBOOXOPOHHOI'0 Oprafy 4u 3a
IHIIIATHBOIO IIPAI[iBHUKA IIPABOOXOPOHHOIO OpraHy, YIIOBHOBa)KEHOIO Ha
MIPOBEICHHS MPOLECYAJIbHUX [ill, TO BOHM OVYIYTh 3a CBOIM XapaKTePOM
MPOLECYATLHAMU  TOMY,  ILIO MOPSIOK X  CKJIANAHHS  PETYIIFOEThCS
MpOLIECyalbHUM 3aKOHOM. A B IHIIIOMY BHNAJKy BOHH OyayTh 3a CBOIM
XapaKTepoM He MPOIeCyaTbHIMHU.

TakuMm YuHOM, IIBUALIE 332 BCE, 3aKOHOMABEIh IPOCTO IiJAMIHUB
OJTHI Jii iHITUMU, BUAABIIHN HEMPOIIECyalbHi Iil 3a [il mporecyaibHi.

A IO CTOCYETBCSA B LIUIOMY MUTAHHS BHU3HAYEHOI'O 3aKOHOJABIIEM
JI03BOJTY Ha TIPOBEICHHS BHUILEMICPAXOBaHHUX il O BHECEHHS BiOMOCTEH
10 €IUHOTO PEECTPY MOCYMOBHX PO3CIiAyBaHb, TO 1€ MUTAHHS MOTPEOye
TOTAJTBIIIOT0 IPYHTOBHOTO JOCITIIKSHHSI.

0Ooapenko Okcana Bacuniena,

CTapIIMi BUKIana4d Kadeapy »KypHaIiCTUKA
Ta HOBUX Menia KuiBChKOro yHiBepCHTETY
imeHi bopuca I'pinyenka

KPUMIHAJIBHE CYAOYUHCTBO TA INTYYHUI IHTEJIEKT:
BUKJ/IMKHA U NTEPCIIEKTUBU

Iepexin no exoHomiku 4.0, TOOTO epH IHTENEKTyaJbHUX MallHH,
3YMOBIIIO€ BUKOPUCTAHHS TEXHOJIOTIH MTy4HOTO iHTeNnekTy (Hamami — II) B
pi3HOMaHITHHX cdepax XUTTEMISIIBHOCTI, 30Kpema, y cdepi mpaBa. Hapasi,
e — «wsaxwmiy I, amke mix <«KOPCTKUM» 3A€0UTBIIOIO PO3YMIIOTh
rnobaneuuii «Han-Po3sym». VY cBiTi akTHBHO (DOpMYyeTBCS HOPMAaTHBHO-
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npaBoBa 0a3a, M0 perjameHTtye pociipkeHHs y napusi LI Ta Bu3Hauae
oOcsirn 1 Qopmatu HOro BHKOPHCTaHHS B EKOHOMIYHOMY, MOJIITHYHOMY,
COLIIOKYNIBTYpHOMY KoHTeKkcTax. Cumix BimHauutu 3ycmnis OOH mono
3ano0iraHHsl HETaTUBHMX TeHAeHUid npu BukopuctanHi I, Takmx sx
TIOIIMPEHHS pacu3My, XUOHUX MOTIAAIB Ta Ae3iHpopmarii; GopMyBaHHS Ta
TIOMINPEHHS TIOJSIPU3YI0YOr0 KOHTEHTY, IO CHPWUYMHSAE AaKTHBI3aIliio i
MIOMYJISIPU3aLil0 HAaBITh MAJOBIIOMHX MAapriHAJBbHUX EKCTPEMICTCHKHX
YIPYITyBaHb; YIEpeMKEHICTh IMOM0 NEBHUX COMaNbHUX Tpym / ocio,
30KpeMa, He3aKOHHHX apellTiB Ha MiJICTaBi JaHUX Bi/IEO CIIOCTEPEKEHHS YU
iHmux cucrem LI, ski MOXyTh OyTH «HAaBYEHI» Ha 300pakeHHSAX OcCi0
neBHOi pacu / eTHOCY abo BpaxyBaHHs paiiOHy TPOKMBAHHSL, HAMPUKIAL,
JWICKPUMIHALIIs JIONCH 3 «OIXHIX» YH «KPUMIHAII30BAHUX» PAIiOHIB.
I[ocmz[mem-m y cdepi Bukopuctanss Iy KpI/IMlHaJIbHOMy
CYIOYHMHCTBI PO3MOYANNCS JHIIe HANpHKiHIi 2010-X pokiB (Ipo cydacHHi
pieers auB. https://www.abajournal.com/web/article/law-firms-are-slow-to-
adopt-artificial-intelligence-based-technology-tools-aba-survey-finds)/), 1o
3YMOBIIIOE HEOOXIIHICTh YITKOTO (OPMYJIIOBaHHS IepeBar / BUKIUKIB /
3arpo3, MO BHHUKIHM / MOXXYTh BUHUKHYTH TP HIMUPOKOMY BIIPOBA/DKEHHI
HII B wi#t cdepi. €Bponeiicbka KOMICis OIIHIOE BUKOPUCTAHHSI aJITOPUTMIB B
IOPUCTIPYJCHIIT 5K «BHUCOKOPH3MKOBHH Croci0» Ta Hamonsrae Ha
YHEMOJK/IMBICHHI ~BUKOPHCTAHHS TEXHOIOTIH pO3IMi3HAaBaHHS 00mMY Y
TPOMAJICBKHUX IIPOCTOPAxX, KPiM IOIIYKY AIiTEH, MepeciigyBaHHS 3JI0YHHIIIB
Ta 3amoliraHHs TEPOPHCTHYHHM aKTaM (JOCTYIIHO 3a IOCHJIAHHSM:
https://ec.europa.eu/commission/presscorner/detail/en/ip_21_1682).
€sponeiicbka miatpopma CLAIRE Confederation of Laboratories for
Artificial Intelligence Research in Europe // https://claire-ai. org/) TaKOXK
JIEKJIapy€e OpiEHTAIlIO Ha TIpaBa JIOIMHH TIPH po3po6u1 texuooriit 1.
AHan13onqH MDKHApOJHI Ta BITYM3HSIHI TEOPETHUYHI po3p061<1/1 51
MpakTH4HI npukiagu Bukopuctanss LI Ha pi3HHMX eTamax KpUMiHAJIHHOTO
CyJIOYMHCTBA, MU BUAUIIEMO SIK nmepesazu, TaK 1 6UKIUKU BUKOPHCTaHHS
TexHonoriit «M’sikoro» LI, 3a oOMexeHHS o0csAry 30cepeamMocs Ha
BUK/IUKAX, BUIUICHUX aBTOPKOIO 3 YPaxyBAHHAM CY4acHOTO CTaHy PO3BUTKY
TEXHOJIOTIH Ta HOPMATHBHO-NIPABOBO] i eTH4HOI 6asu B Wil LapuHi. Prusnku
BTPYYaHHS y CUCTEMY, HAaBMHCHE Ta HEHABMHUCHE 3HUILCHHS / 3aMiHa JaHUX,
BUTOK iH(OpMallil, 30KpeMa, 3 BUHHU YYaCHUKIB IPOLIECY CYIOYMHCTBA Ta 1HIII
npobnieMu  kibepOesnieku (BIACYTHICTh / HEBUKOPHUCTaHHS WIM(pPYBaHHSI —
JIMIIE OJlHA 3 HUX). MOXKJIMBICTh BUKOPUCTAHHS AiNQEHKiB, SK Bi3yalbHUX,
TaK 1 3BYKOBHX, JUIS BBEJCHHS B OMaHy YYacCHHUKIB IIPOLIECY CyJOYHMHCTBA.
[Ipo6nema Tounocti TexHoxorii 1. [ToxuOku B aHai3i, MO 3MIHCHIOETHCS
LI, 30Kkpema, W00 PpO3Mi3HABAaHHs 00pasis (Hanpnmaﬂ, HaBYaHH:
HelpoMepeKi JIMIIe TIIbKHA Ha 06pa3ax HpC,I[CTaBHI/IKlB €BPOIIEOiHOT pacH).
MOXJIMBICTh ~ TeHEpYBaHHS  BJACHOI  IITy4yHOI MOBH Ta  OOMiHY
MTOBITOMJICHHAMH (Ha MiJCTaBi HaBYaHHS HeHpoMepexi), o MOKe iCTOTHO
CIIOTBOPIOBAaTH KOMYHIKAIliI0 aX 0 TeHepallii 3arpo3IMBHUX HOBiJOMJIECHb /
CIIOTBOpEHHS  iHpoOpMamiHHMX MacuBiB. XuOHa iHdopmarmis, 1o
npononyetbess LI s 0OpoOkm, 30kpema, mo crocyetbes ~Big date”
(«Benmuki mawi»). o Toro, iHpopmario MOxe OYyTH HAaBMHUCHO CIIOTBOPEHO.
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https://www.abajournal.com/web/article/law-firms-are-slow-to-adopt-artificial-intelligence-based-technology-tools-aba-survey-finds)/
https://www.abajournal.com/web/article/law-firms-are-slow-to-adopt-artificial-intelligence-based-technology-tools-aba-survey-finds)/
https://ec.europa.eu/commission/presscorner/detail/en/ip_21_1682
https://claire-ai.org/

Bucoxkuii piBens Baprocti Texnouorii 1. HexocrarHiit piBeHb 06i3HaHOCTI
YYacCHUKIB ~ KPUMIHAIBHOTO  CYJOYMHCTBa B  crneuudimi  HOBITHIX
iH(OKOMYHIKaIIfHNX TEXHOJOTiH, 30kpeMa, TexHoiorii 1. Sk Hacmimok,
HEKOpekTHa pobora i3 cucremamu Il Ta crpax mepen HUMH.
Hepo3zpobnenicte mpouexyp BipTyalbHOTO CyZOYHMHCTBAa. HamzBuyaifHO
IIBUJIKE 3aCTaplOBaHHS HOPMATHBHO-TIPABOBUX IIOJIOKCHb IIOPIBHAHO 3
PO3BUTKOM TEXHOJIOTiH. BiACyTHICTP UYITKHX HOPMAaTHBIB Ta ETHIHHX
komekciB mono BukopuctaHHs IIII. 3o0kpema, OKpemo, CIifl BHIUIATH
npoOiemMu, OB’ sI3aHi 3 TOPYLICHHM MPaB JIFOUHH, HAIIPUKIIAJ, «TIHOHHY»
BUKOPDHCTaHHS JIaHUX BIJIGOCIIOCTEPESXKECHHS] UM aHajl3 pe3yJbTaTiB
«H(POBUX PEHTHHTIB» / «CHCTEMH COLaNbHOTO KPEAMTYBAHHI», 8 TAKOK
«mpobreMy BaroHeTKW» mpH npuiiHATTI pimens LI, Kpim toro, ne mosxe
BIUIMHYTH Ha PO3TJILIN cripas, ne dirypantom € cam 11 [puknax: 3arndens
IBOX OKIHOK Tmipu aBapii aBTOoMOOiLmO Tesla, KepoBaHOMY IITYYHUM
iHTEeTIeKTOM («aBTOMUIOTOMY). Bumanok cracs 17 kBitas 2021 p. y CIIA.
Takox BIAKPUTOIO € AHUCKYyCis moao mpaB Ta 06oB’si3kiB LI, BaxmmBa mist
KPUMIHAJIBHOTO CYJOYMHCTBA, a/Ke MAlOTh OyTH BU3HA4YCHI MEXI BIUIMBY
TaKUX TEXHOJIOTIM Ha MPUUHATTS PIICHh HA KOXXHOMY 3 MPOIECYaTbHOMY
eraniB. Ha Ham mornsn, npu 3anpoBajpkeHHi LI y xpuminansHOMY
CYJIOUYMHCTBI Mae OyTH BpaxOBaHHUH «iHJEKC IU(POBOI TOTOBHOCTI» KpaiHH,
piBeHb Menia TPaMOTHOCTI HAaCEJCHHA Ta, BJIACHO, YYaCHUKIB IPOIECY
CYJOYHMHCTBA, MO3UILII0 KpaiHH IIOJ0 AOTPUMAHHS NpaB JIIOIWHH, BapTiCTh
caMHX TEXHOJIOTIH Ta piBeHb CYINYTHIX pH3WKIB, 30aTHHX 3HAYHO
MePEBUILIUTH KOPUCTS Bif 3acTocyBanHs LI

Iiowxkoe llempo Ilasnosuu,

MPOBIJHUN HAYKOBHUH CIIBPOOITHUK BIAJLTY
oprasizaiii HayKOBOi JisJIbHOCTI Ta 3aXUCTY
paB IHTEICKTyaIbHOI BilacHOCTI HarioHansHOT
akajzeMii BHYTPIIIHIX CIpaB, JTOKTOP
IOPUANYHUX HAVK, Ipodecop;

Konrowenko fAna Opiiena,

JIOLEHT KadeaApH KpUMiHAJIBHOTO TpoLiecy
HauionansHOT akajieMii BHyTpIIIHIX CIIpaB,
KaHIUIAT IOPUIMIHUX HAYK, TOLEHT

KOPOHABIPYCHA 3ATPO3A HALIIOHAJILHOMY
il CBITOBOMY CYCHLIbCTBY TA ii BIULIUB
HA MOTTPIIEHHSI KPUMIHOTEHHOI CUTYAIII B YKPATHI
TA SIKICTb BAKOHAHHS 3ABJIAHb BITYU3HSIHOT'O
CYJIOYMHCTBA

CraH CBITOBOI Ta HamiOHAJBHOI Oe3meku Ykpaiau 3 2020 poky 3a3Hae
BIIMyTHOTO 3aHETOKOEHHS, 3YMOBJICHOTO CTPIMKHM pO3NOBCIO/DKCHHSIM Ha
IUTAaHeTI HEYyBaHOI O IOTO 3a CBOIMH MacmrTabaMHd W HacliAKamMH
KOpOHABIpyCHOI TaHEMii, sKka TIPUHECIA CBITOBOMY JIFOJCTBY 3HAYHHX
HETIONpaBHUX BTpaT. He cTajo BUKITIOYEHHSAM 3 IIHOTO 1 Hallla AepaBa, Xo4a
CroyaTKy HeOe3MmiCTaBHO iCHyBaO MpUIyIIeHHs, 10 10 2021 poKy curyartis
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Ma€ 3Ha4yHO CTaOLTI3yBaTHCS. AJie CTalocs 30BCIM HE Tak, SK Mpisulocs
KO’KHOMY 3 Hac. He 3Bakaroum Ha BXKMBaHI B JIeprkaBi 1 il CTOJHII 3aX0/IH, 5K
CBiYaTh AaHi OQILiiHOI CTATUCTHKH, TIOKH L0 HE CIOCTEPIraeThbcs OiIbII-
MCHIII CTIHKOI TCHICHII 3HW)KCHHS TIOKA3HHWKIB 3aXBOPIOBAHOCTI Ha
kopoHasipyc «COVID — 19» Ta ii HacTiaKiB.

VYcporo 3 mouyaTky maHAemii umcio 3axBopiBmmx Ha Covid—19 B
CBITI OOYHCIIIOETBCA BKE MINBHOHAMH, a TOMEPIUX — COTHSAMH THCSY
moxnei. B Ykpaini mon060B0 ¢ikcyeTscs y cepefHEOMY 6,5 THC. BHITaIKiB
3axBoptoBanHsi Ha Covid, He 3MEHIIYETHCS YHUCIO MOMEpIUX BiJ
YCKIIaAHCHb, CIIPUYNHCHIX KOPOHABIPYCHOK XBOPOOOIO.

CraHoM Ha 19 KBiTHs IBOTO POKY KUIBKICTb XKEPTB KOPOHaBipyCy B
Vkpaini pgocsrma 40 Ttucay oci6. Hai#Oinpmry KimbKicTh  BUNAAKIB
3apeectpoBaHo y  JIHimpomeTrpoBchkili, XapkiBChKif,  JIpBIBCBHKI,
MuxkonaiBcbKiii 001acTax Ta M. Kuesi [1].

He BigOyBaeThCs TOKM IO MOMITHHX OYIKYBaHHX 3pYIICHBb
MIO3UTHBHOTO (hOPMATy BiJ 3aIPOBAKCHUX HA IIEPio]] IOKJayHy OOMEKEHb
i B CTaHi KPUMIHOT€HHOI CHTyalil B CTOJMYHOMY W OUIBIIOCTI IHIIMX
perioHiB Haloi AepxkaBu. BOHU HaBIaKK HEraTHBHUM YMHOM BIUIMHYJIH HA
3abe3neueHHss 11 CTaOUIBHOCTI, 3HAYHO YCKIAIHWIH e(EeKTHUBHICTH
JISTIBHOCTI TIPABOOXOPOHHOT CHCTEMH KpaTHM 3arajioM i 11 CTOJHII 30KpeMa,
PE3YNBTaTUBHICTh IOBCSKICHHUX IIPaBO3aCTOCOBHUX 1 MOIEPEKyBaIbHO-
PO UTaAKTHIHAX 3YCIIIb IIPAaBOOXOPOHHUX 1 CYZOBUX OPTaHiB.

Sk pe3ympTaT, 3 TOYATKy MOTOYHOTO POKY 3a(ikcOBaHO TEHACHII
CTaJIOTO 3pPOCTAHHS JMHAMIKH 1 CTPYKTYPH OKPEMHX BHIIB 3JI0YMHHHX MPOSIBIB
Ta 1X JIATEHTHICTb, CIIOCTEPIracThCsl 3HAYHE TOTIPLICHHS TOKAa3HUKIB PO3IIYKY
3JI0YMHLIB MO MPUKMETaX 30BHILIHOCTI, OCOOJMBO «IIO rapsanx cigax»,
POBKPUTTs Ji 3ano0iraHHs KPMMIHAIBHHUX IPABONOPYIICHE, IOB’S3aHAX i3
HACWJIBCTBOM, HacamIlepes] JOMAIIHIM, MPOTH MHWTTS 1 370pOB’S JIHOIEH,
0co0JIMBO Ha MOOYTOBOMY TIPYHTI B IIOMEIIKaHHAX TPOMAjsH, a TaKOX
KOPHCIIMBHX IOCATAHb Ha 1X BJIACHICTb, Y€CTh 1 TIMHICTD — y TPOMAaICHKHX
MICIISIX.

Tak, y muHynoMy poui opranu HamioHampHOI Mmomimii oTpuMmaiu
Maibke 209 THcAY 3a8B IPO BUYMHEHHS CIMEMHOr0 HACHIBCTBA, TOOTO MO
570 Takux noBinomiens monoou. Lle Ha 47 % Oinbue Hixk y 2019 poi [2].

JokymentyBaHHs (akTiB 1 0OOCTaBUH BYMHEHHMX KPHUMIiHAIBHHUX
[IPaBOIOPYIICHb, POPMYBaHHS J0Ka30BOI 0a3u MO0 HUX Ta IX Cy0’€KTiB,
3aJy4YeHHS TPOMAJCHKOCTI 1O TMOB’SI3aHMX 13 [HUM MPOIECIB, 3HAYHO
YCKIIaJHEHI 3ampoBa/UKEHHMMH Ha Tepiofl  JIOKJAyHY pPEKHMHHUMH

0OMEKEHHSIMH [ISUTBHOCTI IOPUIUYHUX 1 (I)iSI/IqHI/Ix ocio 3 JII/ICTaHuiI‘/'IHI/IM
BUKOHAHHSM HHMH IOKIAJACHHX OOOB’S3KIiB, 3BOISTH HEPIJKO HaHIBELb
3YCHIUIA TPALIBHUKIB OnepaTHBHHX TiIPO3/IUIIB, OpraHiB 10CYI0BOIO
PO3CITiIyBaHHs, POKYpPATypH il Cyay, 3yMOBIIOIOTh TOPYIICHHS TEPMIiHIB
KpPUMIiHaJIbHUX ITPOBA/KEHb, JOTPUMAHHS PO3YMHHX CTPOKIB BHUKOHAHHSI
BIAMOBIAHUX TpPOIECYaNbHUX [i ab0 TPHUHATTA YW peamizamii
BIJNOBIJHAX NPOLCCYaIbHUX PIUICHb TOWO. YCE 1Le NPU3BONUTH IO
MOpYIICHb 1 HEJOTPUMaHHS BHMOT 3arajbHHUX 3acal KpI/IMlHaJ'ILHOFO
nposapkerns (c. 7 KIIK Ykpainu), He cripusie 3a0e3neueHHI0 HaliiHOTO

206



3aXHUCTY OXOPOHIOBAHMX IIpaB, CBOOOJ Ta 3aKOHHHMX IHTEpECIB yYaCHHKIB
KPUMIiHaJIBHOTO IPOBA/PKCHHS I 3alliKaBIeHHX TPOMAISH, IiIIIPHEMCTB,
YCTaHOB Ta OpraHi3aii.

3a cBimueHHsIM YToBHOBakeHOro BepxoBHOI pajm Ykpainu 3 mpaB
momguan, B 2020 pomi cmimui cymmi 3amoBombHMIHM 22853  ckapr,
3000B’s13aBIIM  BHeCTH Bimomocti mo €PJIP i posmouatu mocynose
poscmizyBanaia. Ha mymky omOymcMmeHa, Takii cUTyamii JEesKOI0 Mipoio
copusie 1 HemockoHamicte umHHOTO KIIK Vkpainm, mo 3ymoBmoe
MIePEeIIKON y KpUMiHAJbHUX POBaKCHHX, 1 HEHAJIS)KHE BUKOHAHHS HOTO
BUMOT IPOKYPOPCHKO-CJTi TYMMH TpariBHUKaMU.

3adikcoBaHi JaJeKO HE IMOOAMHOKI BUIAIKH, KOJIHU CIIiA4i HE
BUKOHYIOTh BKa31BOK IPOILECyaIbHUX KEPIBHUKIB, OCKIIBKY BOHU HIOMTO HE
€ IOKyMEHTaMH MPOKYPOPCHKOTo pearyBanHs. Lle 103Bosise yHUKATH Oymp-
SIKOT IXHBOT ITEPCOHATBHOT BIINOBIAANBHOCTI 32 BiABEPTE MOPYLICHHS MPaB i
CcBOOO/I JIFOINHH.

CBoero 4eproro, Cimifdi i NPOKYPOPH «IOBOIMI HaCTO BIAIOTHCA 10
pI3HMX Aili, CIPSIMOBAaHMX Ha BINTEPMIHYBaHHS YXBaJ CIIIYHUX CYAIIB» —
Harojoirye YTNOBHOBaXEHHH 3 mpaB JoAWHU. Topik OyJlo HOpYyLIEHO
714 mpoBajxenb 3a cr. 382 KK VYkpainu. Ane i TyT HpPUTATHEHHIO JI0
BIJIIOBIJAILHOCTI TEPEIIKO/PKAE JMCIO3MINIS Ii€i CTaTTi, OCKUIbKH Y
MIEPENiKy CYIOBHUX PillIeHb BiICYTHI caMe «yXBalli CIITUIUAX CYAIiB», SKi Ha
OYMKYy OMOyICMEHa, HIOWTO HE BITHOCATHCS JO «CYHOBUX pilleHb». Ta i
CHim4i Cymmi OyXe YacTO 3BONIKAIOTH 3 HAINPaBICHHAM CBOIX yXBal
cy0’ekTaM KpHMiHAJIBHUX TPOBapKeHb. BiICyTHIN MOKHM IO i CyHOBUH
KOHTPOJIb 33 BUKOHAHHSM TaKHX YXBaJl.

AOu mnonepenuTH NOAIOHI TMOPYIIEHHS, BiH IEPEKOHAHWH, IO
JIONUTEHO YAOCKOHAIMTH YHHHE 3aKOHO/IAaBCTBO [3].

Ha wamy nymky, ciin miarpumaTtd oMOyJacMeHa, pO3pOOHTH HHU3KY
3aKOHOMPOEKTIB IMOAO 3MiH i JomoBHeHb BiamoBimamx HOpM KIIK Ta KK
YKpaiHu, a TAKOXK MPUCKOPUTH XiJI pO3MOYATOi B Iep>KaBi Cy10BOI peopMu.

HezaiiBuM, sik HaMm 37a€ThCst, Oyino O 1 TepeBeieHHs MPaBOOXOPOHHOT
CHCTEMH Ha Nepioj JIOKIAyHy Ha IIOCWJICHHWH BapiaHT HECEHHsS CIy»KOu,
0COOJTMBO MATPYJIBHOI CITy>KOH MOJIILiT, 320€3MeYNTH TKHANIIBH/IIIE CTBOPESHHS
OUTbII JOCKOHAIOI CHCTEMH 3amoOiraHHs Ta MPOTHIIl JOMAIIHBOMY
HACWIBCTBY, 3allpOBa/PKEHHS CHCTEMHOIO pearyBaHHS Ha HACHJIBCTBO
BIMOBIZIHO JI0 HEMIOJABHO 3aTBep/pkeHoi Kabinerom MiHicTpiB Ykpainu
[Mporpamu 3amnobiraHHs Ta NPOTUIIT IOMAITHBOMY HACHJIBCTBY Ta HACHJILCTBY
3a o3HaKoro crari Ha 2021-2015 poku, 10 BUKOHAHHS SIKOT 3aJIy4€HO BEIHKY
KUTBKICTh  IIEHTPAJIBbHUX OpraHiB BUKOHAaBYOI Biagu (MIHCOLIONITHKY,
Mintoct, MBC, MO3 VYkpainu), Hanionamsna nomnimis, Odic ['eHepaisHOTO
npokypopa, HamioHansHa mkoma cymtiB, AxajeMmis aJBOKaTypH, oOJacHi i
KwuiBchbka Michka jeprkaBHI aAMiHICTpalii, MDKHApOJHI Oprasizamii Ta
rpomMajceKi 00’ enHaHHA [4].

JlopeuHuM BBa)XKa€EMO TaKOXK peaibHo 3a0€e3NeYUTH MiATPUMaHHS
1yOuiuHOi Oe3MeKH i MOPsAKY B CTONMILI i IHIUMX PErioHaNbHMX LEHTPax
KpaiH{ 32 €IMHOI0 JICIOKAILLEI0 Ta 3 LIMPOKMM 3ayYCHHSM J0 LBOTO
I'POMAaJICBKOCTI i YyChOTO HacelleHHs! Y KpaiHH.

207



Cnucok eukopucmanux oicepen

1. OnepaTtrBHA OBiJKa PO OCHOBHI MOKa3HUKH 3aXBOPIOBAHOCTI Ha
COVID - 19 B VYkpaini. Llentp rpomazacekoro 3xa0pos’ss MO3 Ykpainu.
URL: https://cloud.phc.org.ua/index.php/s/L26pPBzdq8t8yRA.

2. 3BIT HamionamsHoi nominii YkpaiHu mpo pe3yiabpTaTéd poOoTH y
2020 pormi. URL: https://www.kmu.gov.ua/storage/app/sites/1/17-civik-
2018/zvit2020/npu-zvit-2020.pdf.

3. lopiura momoBims YmoBHOBakeHOro BepxoBHoi Pamm Ykpainu 3
NpaB JIIOJMHU NPO CTaH JIOJICPXKAaHHS Ta 3aXKCTy IpaB 1 CBOOOA JIFOIMHM i
rpomaasHuHa B YKpaini 3a 2020 pik. URL: https://www.ombudsman.gov.ua/
ua/page/secretariat/docs/presentations/&page=>5.

4. Tlpo 3amoOiraHHsi Ta NPOTUAII0 JOMAIIHbOMY HACHIIBCTBY Ta
HAaCWJIBCTBY 3a O3HaKoo crari Ha mepiog no 2025 poky: [epxaBHy
comialbHy WpOTpaMy, 3aTBEepKEHO MocTaHOBor0 Kabinery MiHicTpiB
Vxkpaian Bim 24.02.2021 Ne 145 URL: https://zakon.rada.gov.ua/
laws/show/145-2021-%D0%BF#Text.

Hucapuyk Poman Bikmopoeuu,

3aCTYIHUK HayaJbHUKA JIbBIBCHKOTO
MPUKOPJIOHHOT'O 3arOHY 3 OIIEPAaTHBHO-
PO3IIYKOBOT TisUTBHOCTI — HAYaIbHUK
TOJIOBHOTO OTIEPaTUBHO-PO3IIYKOBOTO BiALNTY,
KaHAUIAT IOPUINIHAX HAVK;

Lepouna Jleonio Ieanoeuu,

TOJIOBHUIT HAYKOBUH CITiBPOOITHUK HAYKOBOI
nabopatopii Ne 1 HayKOBO-OpraHi3aiiiHOro
neHtpy HamionansHoi akagemii Cb Ykpainuy,
KaHIUaT IOPUIUMIHUX HAYK, CTAPIIHA
HAaYKOBHUH CIIBPOOITHUK

JESAKI ITPOBJIEMHI INTAHHA BUKOPUCTAHHA .
PE3YJIbTATIB HEI'TACHHUX CJIIIYUX (PO3INYKOBHUX) AIH,
IO NOB’A3AHI I3 BTPYYAHHSAM Y IIPUBATHE
CHUIKYBAHHA, Y KPUMIHAJIBHOMY CYJOYHNHCTBI

CrekTp  BHKOPHCTaHHS  PE3yJbTATiB  HEMVIACHUX  CIIJUYUX
(posmykoBux) nid (mami — HCPJI), mo moB’si3aHi i3 BTPyYaHHSIM Yy
MIPUBATHE CIIJIKYBaHHS, B KPUMIHAIBHOMY CYJOYHHCTBI JOCHUThH IIIUPOKHUH.
BoHH MOXyTh OyTH OCHOBOIO /ISl IPUIHSATTS BiAIOBIIHUX MPOIECYaTbHUX

pimmeHs,  3aCTOCYBaHHS  3axOfiB  3a0e3MeYeHHA  KPHUMiIHAJIBHOTO
NIPOBA/PKCHHS, 3amoODKHMX 3axoniB, nposereHHs iHmmx HCPJ] abo
cmiguux (po3mykoBux) mid (mami — CPJI), Hanpukiax, THM4YacoBOTO

JOCTYIly 1O pedeil 1 JOKYMEHTIB, HAKJIAJCHHsS apelTy Ha MaifHo,
MIPOBEICHHS OOIIYKY, OTJISAY, BCTAHOBIICHHS MICIIE3HAXOKEHHS OCi0, 110
nepedyBaloTh y PpO3IIyKy, Ta iX 3aTpuMaHHA Tomlo. IIpoTe, OCHOBHOIO
MeTOI0 iX 3IIMCHEHHS € OTPUMAaHHSA BiJOMOCTEH Ipo TSHKKUi abo 0co0iImBO
TSOKKHIA 37I09MH Ta 0co0y, ska Horo BUMHMIA, a00, iHAKIIE, — OTPUMAHHSI
(hakTHYHUX JaHWX, HA MiJCTaBi SIKWX MOXHA BCTAaHOBUTH HAsSBHICTH YU
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BiJICYTHICTh (DaKTiB i 0OCTAaBHH, 1[0 MAIOTh 3HAYCHHS IS KPUMIHAIBLHOTO
POBAJUKCHHSI Ta MIUBIalTh 10Ka3yBaHHIO.

HOplBHHHO i3 3arajbHOI0 KUIBKICTIO TPOBEICHUX HCPZ[, 110
NoB’si3aHi i3 BIPYYaHHAM y MPHBATHE CNIUJIKYBaHHS, JIMIIE BiJHOCHO
HE3HAaYHA KIJTbKICTh iX pE3yNbTaTiB BHKOPHCTOBYEThCA SIK JIOKa3H B
KpUMiHaJbHOMY TpoBaKeHHI. Cepell OCHOBHUX MPHYMH IBOTO — OKpeMi
HEJIONIKH TIPABOBOTO PEry/TIOBaHHS, (biKcaui'f XOJly 1 pe3y/IbTaTiB TaKHX JIiid,
MOPYIICHHS MpOLECYalbHUX CTPOKIB iX mepenadi TPOKYPOPY, HEIOCKOHATA
mpoleaypa po3ceKpedyBaHHsS MaTepiajbHUX HOCIiB iH(popmauii (mami —
MHI) Tommo.

Tak, BigmoBigHo 10 4. 3 cr. 252 KIIK VYkpainu, mpoTOKONM Mpo
nposenenHss HCPJ] 3 nomatkamm He mi3Hime HiX udepe3 24 roauHu 3
MOMEHTY NPUITMHEHHS 3a3HAYCHIX il TIepeialoThest Ipokypopy [1]. B . 4.3
IHCprKun po opraH13au1}0 TPOBE/ICHHS HETTIACHUX CIIAYMX (PO3IIYKOBHX)
Jii Ta BHUKOPHUCTAaHHS IX pE3yNbTaTiB y KPUMIHAIBHOMY IIPOBAKCHHI,
3aTBepIKeHIN Haka3oM [ eHepanbHOi pokypatypu Ykpainn, MBC Ykpainm,
Cb Vkpaiau, Apaminictpauii JIIC VYkpainu, MiHnicrepcTBa (iHaHCIB
Vkpainu, MinicrepctBa  roctuuii  Ykpaimm  Bix  16.11.2012  p.
Ne 114/1042/516/1199/936/1681/51  (mami  —  Imctpykumis 2012 p.)
YHOPMOBAHO, L0 MIPOTOKOJ NP0 PE3yIbTATH nposeaenoi HCPJI 3 nonatkamu
HE TI3HIIe 24 TOJMH ICHs HOro CKIa/[aHHs NEPEIaeThesl IPOKYPOPY, SKHUit
3IIMCHIOE HATISJ 32 JOCPIKAHHSM 3aKOHIB IiJl 4ac MPOBEICHHS J0CYI0BOTO
posciigyBaHHS y (opMi IpoliecyansHOro KepiBHUNTBA [2].

[NopiBHSHHA HaBeIEHUX MMPABOBUX HOPM CBIAYHTH MPO iX KOII3io,
HEY3rOJUKEHICTh. 3riiHO po3’scHeHHs MiHicTtepcTBa rocTHlii  YKpaiHu
(muct Big 26 rpymas 2008 p. Ne 758-0-2-08-19 «llomo mpaKkTHKH
3aCTOCYBAHHA HOPM TpaBa Y BHIIAJKy KOJi3ii») y pasi ICHyBaHHH
CYNEPEYHOCTI MK aKTaMH, NPUIHATUMH Pi3HUMH 33 MiCUEM B iepapXidHiii
CTPYKTYpl OpraHaMH — BHILECTOSIINM Ta HIKUYECTOSIINM, 3aCTOCOBYETHCS
aKT, TPUMHATHH BUIIECTOSAIIMM OpPraHOM, SK TakKWi, MO0 Mae OulbIry
opuandHy cuiny [3], ToO6TO, B JaHOMY BWIIAJKy HEOOXiHO KepyBaTuCS
HopMoI0 4. 3 cr. 252 KIIK Ykpainu.

Ipore, npotsarom tepminy nposeaenus HCPJ] moxe OyTu ckiageHo
JIeKiJIbKa HpOTOKOJ‘IiB HalnpHKIaa, IpU apemrTi, OIIsial Ta BHIMII
kopecnonzeHii (4. 4 cr. 262 KIIK Ykpainu). V 3B’A3Ky 3 LUM IOCTae
NHTaHHS W00 MOMCHTY iX nepenadi MPOKYpopy — micsl  CKIIaJaHHs
MIPOTOKOJIY YW 3aKiHUEHHs [TPOBEJICHHs Takoi Jii? 3Bakarouu Ha 3a3HaueHe
penaxuiiHoro yrouneHHs norpedye sik Hopma ct. 252 KIIK Vkpainwu, Tak i
BiNOBiHI moJioxeHHs [HCTpykIil 2012 p., 60 SKIIO MPOTOKOJ CKIAJICHUN
Ii3HiIIe BU3HAYHOTO 3aKOHOM TE€PMiHY, TO BUHHKAE 3aKOHOMIpHE ITUTaHHS,
4y Oynm noTpuMaHi crpoku nposeaeHHs HCPJI, i sk Hacmigok, 4 €
OTpUMaHi pe3yabTaTH JOMYCTUMHUMHU JTI0Ka3aMu?

MaroTh  MiClle  BUNAJKH, KOJM HpOLECYyalbHI JOKYMEHTH
MiANHACYIOTECS HE YHOBHOBAKECHWMH O0CO0AMHM, HAIPHUKIAL, HPOTOKOIH
3HATTS iHpOpMamii 3 TPAaHCTIOPTHUX TEIEKOMYHIKAIIIfHUX Mepex (CT. 263
KIIK Vkpainu) — crniBpoOiTHHKaMH OIEpaTHBHO-TEXHIYHUX MiAPO3/IiIIB,
He3BaKAalOYM HA Te, IO IIPOBENCHHS 1€l Aii Jopydanocs CIiadum,
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NIPOKYPOPOM IHIIOMY ONEpPaTUBHOMY MiApO3iily. B okpemux Bumaakax €
po36iXHOCTI B 3MicTi mpotokony npo npoenenHs HCPJI, mos’s3aHoi i3
BTPYYaHHSIM Yy IIPUBATHE CIIIJIKYBaHHS, 13 BIJOMOCTAMHU, 3a(piKCOBaHUMHU Ha
MHI, mo BucTynmae Horo pgomaTkoM. BukiageHe CBiTYMTH TIPO
HEOOXiTHICTh MOTPUMAHHS BH3HAYCHOI 3aKOHOM IIpoIecyaitbHOI (opmu
¢ikcamii xomy i pesynbrariB Takux HCPJI, mo € mepemymoBoio ix
MOJATBIIOT0 BUKOPHCTAHHS B KPUMIHAJIBHOMY CYJOYHNHCTBI.

BimnmoBigHo mo m. 5.26 Imctpykmii 2012 p. MHI, mo wmictars
BiZlOMOCTi, OTpuMaHi B pe3ynbTari mnpoBenenns HCPJI, marore Oytn
pO3ceKpedeHi B MaKCHMAJIbHO CTHCIHMH CTpOK, ane He Oimpme 10 nmi6 3
MOMEHTY OTPUMAaHHs KJIONOTaHHs mnpokypopa. IIpore, poscekpeucHi
MaTepiaiy HKOIM HAJXONATh HATIPUKIHII JOCY0BOrO PO3CIiAyBaHHs, IO
1M030aBiIsie CIIMIOTO MOXKIMBOCTI BHUKOPHCTATH 3100YyTi pe3yabTaTH B
KPUMIiHAJBbHOMY TIPOBa/UKEHHI, HANpHKIa[, IONMHUTATH IIi03PIOBAHOTO
mono (akTiB i obctaBuH, BUKIaAeHUX y npoTtokoni HCPJ/I ta momydeHmx
JI0 HbOrO JojAaTkax. B okpeMux Bumaakax, sk 3a3Hadae H.O. AHTOHIOK,
YIIOBHOBAYKEHUI OpraH MOKe B3araji BiIMOBHUTH B po3cekpedyBanHi MHI,
siki crocyroThess koHkperHoi HCPJI, 3 migctaB, IO PO3TOJIOMICHHS IHX
BiJIOMOCTEH 3aBAacTh IIKOJW HAIllOHAJBHIA Oe3melli YKpaiHu abo iHIIUM
OXOPOHIOBaHMM 3aKOHOM iHTepecaM. Ha miATBepIKEHHs BHKIAICHOTO
BUCHOK0 HABOJMTBCS INPaBOBA MO3UIIsS E€BpONEHCEKOro Ccymy 3 mpas
moauau (mami — €CILJI), 3rigHo SKoi 3a IEBHUX 00CTaBUH YacTHHA JOKa3iB
MOXE HE DO3KPUBATUCS CTOPOHI 3aXHCTy, 3BaXKalOUM Ha HEOOXITHICTH
3axXHCTy BKJIMBHX CYCHITPHUX iHTepeciB abo 3a0e3ledeHHsT MpaB iHIIAX
oci0, uue KuTTA, cBoOoma abo Oe3meka MOXYTh OyTHM IOCTaBJIEHI ITij
3arpo3y. IIpo e, 30kpema, Haerscs y pimenusx €CILUI B cnpaBax «Leas v.
Estonia» Bix 06 Gepesus 2012 p. (. 78), «Skyba mpotu Ykpainu» Bij
12 motoro 2019 p. (. 44), «Doorson v. the Netherlands» Bix 26 Gepe3sust
1996 p. (1. 70) Ta CBITYHUTH MPO Te, IO MPABO HA PO3KPHUTTS yCiX JOKa3iB y
KpUMiHaJBHOMY IPOBAKCHHI HE € a0COIOTHUM [4].

Y  KOHTEKCTI BHKJIQJICHOTO CIYIIHOIO BHIA€THCS  IPOHO3MILIS
M.A. Toroperpkoro i [.O. CyxadoBoi momo BiTHECEHHS BiJOMOCTEH PO (aKT
i meromu mposeacuHss HCPJIl He 10 jaep)kaBHOI Ta€EMHHUIN, a JO TAE€MHHUIII
CITIJICTBA, 3 OJJHOYACHUM IIOCHJICHHSIM BiZIIIOBIJaJILHOCTI 32 PO3TOJIOIIECHHS 1IMX
nanux [5, c. 133]. B6auaernes, 1o il peatisaliis Ha MPAKTHIN IEII0 CIPOCTHIIA
0 BUPILICHHS HU3KH POOJIEMHHX IUTAHb Y IIii cepi.
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Pomanoe Maxcum IOpiitosuu,

CTapIIMH CIITYNH B 0COOIMBO BasKIMBUX
crpaBax ['0JIOBHOTO CIIiTHOTO yIIPaBITiHHS
HartionansHoi momimii Ykpainy, acripaHT
Ka(eApu 1myOIidHOro YnpasliHHs

Ta aaMinicTpysanHs HauionanbHoi akazemii
BHYTPIIIHIX CIIpaB

OPTAHIBAUIMHO-TIPABOBI 3ACAIA B3AEMOIT II3HABAYA
TA IIPOKYPOPA B JOCYAOBOMY PO3CJ/IIAYBAHHI

3abe3mneyeHHs MpaB i cBOOO JIFOIMHU i TPOMAISHIHA B JOCYIOBOMY
PO3CITiTyBaHHI KPIMiHANEHHUX MPOCTYIIKIB € OIHUM i3 HAaHOUTBII MPiOPATETHHX
[IUTaHb HE JIMIIE KPUMIHAIBHOTO MPOILIECy, a it aaMiHicTpaTHBHOrO npasa. Bin
HAJICXKHOT oOpraHizaiii B3aemomil cy6’eKTa JIOCYIOBOTO poscniﬂyBaHHﬂ
(Y ZaHOMY BHIIAJKy Ji3HABA4a)3a/ICKUTb PIBCHb 3a0C3MEUCHOCTI NpaBaMy i
cB0oOOIaMH 0CI0 y KpUMIHAJIBHOMY HPOIIEC 3arajioM.

Tomy, HaMu apryMeHTYeThCSI HEOOXIIHICTH HAyKOBHX PO3BIIOK Yy
HaTpsMi OpraHi3aliifHO-IPaBOBUX 3acaj B3a€MOJIII li3HaBa4a Ta MPOKypopa
B JIOCYIOBOMY pO3CIiAyBaHHI, OCKIIBKH Oe3lepenrkoqHe T1a e(eKTHBHE
KOMIOHIKE J03BOJIUTh €(DEKTHBHO 3MIMCHIOBATH 3aXHCT IpaB i CBOOOI
JIIOIMHM 1 TPOMaJsHUHA, 4ui npaBa OyiaM MOpYUICHI, a TaKoX J0CAraTH
IHIIMX, BHU3HAUYEHMX YMHHUM 3aKOHOJABCTBOM YKpaiHH 3aBJaHb
KPUMIiHAJIBHOTO MPOIIECY.

IMoHsTTS B3aeMOAii, BYSHUMU TIYMAYHUThCS 10 PI3HOMY, TOMY JJIsI
OipII €(h)eKTHBHOTO BHKOPHCTAaHHS HAYKOBOI TEPMIHOJIOTIi NMPOMOHYETHCS
y3arajJbHUTH ICHYIOYI HAyKOBI MJXOAW 10 Ii TIIyMaueHHS 3 METOI0
MTOJTAUTBIIIOTO 11 3aCTOCYBaHHS B JIOCIIIKCHHI.

Tax, 06’ekTHBHY HEOOXiIHICTh B3a€EMOJII, IO 3YMOBIIOETHCS
BOJHOYAC CIIIBHICTIO 3aBJaHb, IO CTOSTH NEPEJ Pi3HUMH BiTOMCTBAMH,
OopraHaMu Ta MiZIpo3/iIaMH, YIOBHOBRKESHUMH MPOTUISTH 3JI0YMHHOCTI, Ta
BIIMIHHOCTAMH B iXHbOMY (YHKIIOHaJIBHOMY Ta CTPYKTYpHOMY CTaHi,
HEOJHOPA30BO JOCHIKYBaJIM aBTOPUTETHI BITYM3HAHI BUeHi [1, c. 27].
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Hanpuknan, I'. boHnap crBepipkye, 110 B3a€MOJisl iICHye Tam, e
HasiBHUI CHIUIBHUH IHTEpeC, a TOMY IHiJ 4ac pO3CIiAyBaHHsS 3J0YMHIB
B32€EMO/Iisl ICHYE MK NMPaBOOXOPOHHUMH OpPTaHaMH, OCKLIBKH BOHHM MaloTh
OIHYy METYy — PO3KPHUTTS Ta PO3CIiAyBaHHS 3J04MHIB [2, c. 46-48], a
B. KoBamroB Haromomrye Ha TOMY, IO B3a€EMOIIS TPOSBISAETHCS
HacamIiepes] y KOHCOJImamii CHI i 3aco0iB B3a€EMOMIIOYUX CYO’€KTIB IS
JIOCSATHEHHS €TMHOI MeTH [3, ¢. 24].

TakuMm 4rHOM, B3a€MOIIE€IO Ji3HaBaya 3 MPOKYPOPOM y TOCYZOBOMY
pO3CIiyBaHHI KPUMIiHAJIBHUX MPOCTYIKIB, MEpII 3a BCE € KOMIUIEKC
nepen0aYeHNX 3aKOHOJaBCTBOM YKpaiHU CHUIBHUX I 000X cy0’€KTiB, IO
CHpsIMOBaHI Ha JOCATHEHHS 3aBAaHb Ta LIEH JOCYAO0BOTO PO3CIiTyBaHHS,
0 B CBOIO Yepry, BCTaHOBJIEHI KpuMiHaIbHUM HpolecyaIbHUM KOJIEKCOM
Vxpainn (mami — KIIK Ykpaian).

BonmHowac, aist BCTAQHOBJICHHSA TIpeIMeTa B3a€MOJil, BOAdaeThCs
HEOOXiTHMM  BU3HAUWUTH  CHUTBHICTP BUKOHYBaHHX  OOOB’S3KiB 1
MIOBHOBA)XKEHb, TOOTO TE€ KOJIO 3aBJlaHb, ITil YaC BUKOHAHHS SKUX, BJIacHE
BiIOYBA€ETHCS B3AEMO/IIS MIXK Ji3HABAYEM 1 IPOKYPOPOM.

Tak, BigmoBimHO n0 IloysOXKEHHS TIPO OpraHi3amlilo AisUTBHOCTI
MiAPO3ALTIB i3HaHHA opraHiB HarioHanbHOT modimii YkpaiHd, OCHOBHOIO
(GYHKIEO € opraHisamis B3a€MOJil MiIPO3IiTiB [Ti3HAHHA 3 IHIIUMH
migpo3ginmamu HamioHampHOi MOMIMil, CHiAYNMH Ta ICTEKTUBAMH 1HIIHX
NIPaBOOXOPOHHUX OpTraHiB, CyO0’€KTaMH, IO 3IIHCHIOIOTH CYIOBO-
eKCHEepPTHY HiSUTBHICTD, MIAPO3AUIAMH, IO 3AIHCHIOIOTH OIEPATHBHO-
PO3IIYKOBY AiSIBHICTB, @ TAKOX IMPOKYPOPaMH, sIKi 3AIHCHIOIOTh HAIJIAL 3a
JIOICPIKaHHIM 3aKOHIB ITiJ] 4ac MPOBEISHHS IOCYA0BOTO PO3CIiIyBaHHS y
(bopMi nporecyaabHOr0 KepiBHHUIITBA JOCYAOBUM PO3CiigyBaHHsIM [4], 110
3IICHIOETBCS Oe3I0CepEeIHbO Jli3HABAYeM Yy JIOCYJOBOMY PO3CIIiyBaHHI,
LNULIXOM ~ CKJIQJIAaHHS TPOLECYaJbHUX JIOKYMEHTIB, WIO IMOTPEOYIOTH
MOTO/DKEHHS. 13 TEBHMM CYO’€KTOM 4HM CHpSIMOBaHI Ha JOpYYECHHS
NIPOBEJICHHS TIEBHUX Ail, a0 MalTh HAa MeTi OTPUMAaHHS I03BOJY Ha
MIPOBEJICHHS IIEBHUX IPOLECYaTbHNX Ail.

Bognouac, q)yHKui'l' MPOKypopa B JIOCYIOBOMY PpO3CIHiTyBaHHI
KPUMIHaJIbHUX NPOCTYIKIB BU3HAYAIOTHCS PSJIOM HOPMATHUBHO- MpaBoBHX
aKkTiB pi3HOro piBHs fopuamuHoi cumm. Hacammepen, crarrero 131°
KOHCTHTyHll YKpaiHH, BCTAHOBIIOETHCA, 10 B YKpaiHi Jlie MPOKyparypa,
sKa  3AIHCHIOE  MIATPMMAHHS IyGIiYHOrO OOBHHYBAaYCHHS B  Cyii,
OpraHisauito i npouecyanbHe KepiBHHUTBO IOCYIOBHM DO3CIIiLyBaHHSIM,
BHPILICHHS BIANOBIZHO JI0 3aKOHY iHUIMX IMTaHb MiJ 4aC KPHMIHAIBHOTO
NPOBA/UKCHHS, HAIIL] 33 HEIVIACHUMU Ta IHIINMH  CINAYMMH i
PO3ILIYKOBUMH IissMU OpraHiB NPaBONOPSIKY, NPEICTABHULTBO IHTEPECiB
JIep’)kaBM B CyJi y BHUKIIOYHMX BHIAAKax i B MOPAIKY, IO BH3HAUYCHI
3aKOHOM [5].

Bonnouac, 3akonom Ykpaiau Bin 14 xoBTtHS 2014 poky Ne 1697-VII
«[Ipo mpokypaTypy» BCTaHOBJIEHO MpPAaBOBi 3acajy OpraHizailii i IisUTbHOCTI
MpOKypaTypu  YKpaiHW, CTaTyC MPOKYpOpiB, TOPSOOK  3IiHCHEHHS
TIPOKYPOPCHKOTO CaMOBPSITyBaHHs, @ TAKOK CHCTEMY IIPOKYpaTypH Y KpaiHH.
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Crarts 25 (Harnmsg 3a jmoaep:kaHHSIM 3aKOHIB OpraHaMu, IO
NPOBajATh ~ ONEPATHBHO-PO3LIYKOBY  JisUIbHICTh, Mi3HAHHS, JOCYI0BE
CJ'II,HCTBO) BIAMOBITHOTO 3aKoHy YKpalHHM perjaMeHTye, IO IPOKYpOp
3MIMCHIOE HATJIAJ 33 JOACP)KAHHSM 3aKOHIB OpraHamu, IO NPOBAISTH
OTIEPaTHBHO-PO3IIYKOBY  MiSIBHICTh, Mi3HAHHSA, JIOCYJOBE CIiJICTBO,
KOPHCTYIOUHCH IIPH IIhOMY IIpaBaMH 1 BUKOHYIOUH 000B’sI3KH, NependadeHi
3akoHoMm VYkpaiam «IIpo omepaTHBHO-PO3IIYKOBY  IisUTBHICTE»  Ta
KpuminaapHEM TIporiecyanbHUM KOAeKcoM YKpaiHu. [IMCEMOBI BKa3iBKH
MIPOKypopa OpraHaMm, L0 HPOBAASATh ONEPaTUBHO-PO3LIYKOBY MisSUIBHICTB,
Ji3HaHHS Ta JOCYAOBE CJIJICTBO, HaJaHi B MeXax IIOBHOBaKEHb, €
000B’SI3KOBHMHU JIJIsl IUX OPTaHiB 1 MiUISATal0Th HETAWHOMY BUKOHAHHIO [6].

Taxox, BinnoBinHO 10 yacTuHu Apyroi crarti 36 (Ilpokypop) KIIK
VYxpaiau mpokypop, 34iHCHIOIOYHN HATIA 32 JOJCPKaHHAM 3aKOHIB I gac
MIPOBEJCHHS JOCYZOBOTO pO3CHifyBaHHI y (opmi mpomecyanbHOTO
KEpiBHUITBA JOCYIOBHM PO3CIIiyBaHHIM, 30KpeMa YIOBHOB)KCHHI: MaTh
MMOBHHUH JOCTYH [0 MaTepiaiiB, JOKYMEHTIB Ta IHIINX BiJIOMOCTEH, IO
CTOCYIOTBCSl JOCY/IOBOTO PO3CIiJyBaHHS; IOpydYaTh OpraHy JJOCYIOBOTO
PO3CITiIyBaHHs MPOBEICHHS JI0CYI0BOTO PO3CIIIyBaHHS Ta HIII.

Otxe, IpoaHaTi3yBaBILY MiAXOAHM 10 TIAYMadeHHs 3MICTy i3HAHHS
SIK OPMH J10CYIOBOTO po3cni):[yBaHH;1 KpI/IMiHaJIbHI/IX npOCTynKiB a TaKoX
TPaBOBOTO CTAaTyCy MPOKypopa y BI/IIOBIHOMY IpOIIEC], Ha HAIILY TyMKY
eexTHBi3alis  B3AEMOAii  3a3HAYCHHX  CYO’€KTIB B JIOCYIOBOMY
po3ciigyBaHHI, IepIl 3a BcCe, Mae OyTH peani3oBaHa 3a JONOMOTOIO
BHIAHHSA OpraHi3alifHO-PO3MOPSAINX aKTiB aJMiHICTPATHBHOTO
XapakTepy, IO CIpsSMOBaHI Ha JiKBijamito ayOmow4ux QyHKIIH
POKYpopa Ta [i3HaBaya, CTBOPEHHs heKTHBHOIO LMPPOBOTO CEPeIOBHUILA

00MiHy iH(OpMALE0 B J0CYIOBOMY PO3CIiLyBaHHI, 8 TAKOK YTBOPCHHs
pOrpaM CHiIBHUX 3aXOMiB, IO OPi€HTOBAHi Ha opraH13au110 HAJIS)KHOTO
KOMIOHIKE (cepe;LOBmua Jiayiory) Juisi NIOJ0JaHHs MOBIPHUX TPOOIEMHHX
IIUTaHb OPTaHI3aNiHOTO 3MICTY.
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Pyéonenko Anvona Anamoniiena,

CYIOBHH EKCIIEPT CEKTOPY JaKTHIOCKOIIYHUX
JIOCIIIJKEHB BIUIUTY KPUMIHANICTHYHUX BUIIIB
nocinimkens Jlyrancexoro HAEKL]

MBC Vkpainu

CYJOBA EKCIIEPTH3A K OJIMH 13 BUIIB J’KEPEJI JOKA3IB
Y KPUMIHAJIBHOMY NNPOBA/I’KEHHI

BigmoBimHO 10 CTAaTTi 2 YMHHOTO KPHMIHAJIBHOTO TPOIECYaIbHOTO
KoZleKCy YKpaiHH 3aBIaHHSIM KPHMIHAJIHHOTO IIPOBADKEHHS € 3aXMCT 0COOH,
CYCIIIJILCTBA Ta JIEPKaBU BiJ KpUMIHAJIBHUX IIPABOIIOPYIIEHB, OXOPOHA IIPaB,
cB0O0OJ Ta 3aKOHHHUX IHTEPECIB YYACHMKIB KPMMIHAJILHOTO MPOBAMKEHHS, a
TakoX  3a0e3leueHHs  [IBHAKOTO, IIOBHOIO Ta  HEYIIEPEIKEHOrO
PO3CHIAYBAHHS 1 CYIOBOTO PO3IISAAY 3 THM, 100 KOXHHI, XTO BUYHMHUB
KpUMIHAJbHE IPABONOPYIIEHHS, OYB NPUTATHYTANA 10 BiANOBIJAILHOCTI B
MIDY CBO€i BHMHH, JKOIEH HEBHHVBaTHH He OVB 0OBHMHYBaueHHH abo
3aCY/DKEHMM, JKoaHa ocoba He Ovyia IMmiamaHa HeOOIDYHTOBAaHOMY
MIPOIIECYATFHOMY TIPHIMYCY 1 100 1O KOXKHOTO VYaCHHKAa KPHUMiHaJIbHOTO
MIPOBAaKEHHS OyJia 3aCTOCOBAHA HAJIE)KHA [IPAaBOBa MPOIEIypa.

3amis AOCSTHEHHS METH Ta 3aBJaHb KPUMIHAJIHHOTO CyIOYHMHCTBA,
ciiT4oMy abo0 IHIIOMY CYO’€KTY, IO 3MIHCHIOE KpUMIHAIBHE POBAKCHHS
Ha CTajii JOCYJAOBOTO PO3CIIiyBaHHSI HCOOXITHUM € HAsIBHICTh (PAKTUIHUX
JAHUX, OTPUMAaHUX Y nepe,u6aqu0My KpI/IMiHaJ'H)HI/IM MPOTECyaTbHIM
3aKOHOZ[ABCTBOM IOPS/IKY, Ha HlZ[CTaBl SIKHX, cmmmn TIPOKYPOP, CITi I
CyIAS 1 Cy BCTAHOBIIOIOTH HASIBHICTH YH BIACYTHICTh (DaKTiB Ta OOCTABHH,
o0 MAaroTh 3HAYCHHS ISl KPUMIHAJHHOTO TPOBAPKEHHS Ta MiAJATAIOTh
JIOKa3yBaHHIO, TOOTO Oe3mocepeIHhO camMa HasBHICTH Moka3iB (cT. 84 KIIK)
[1]. 3akoHoM mepenbaueHuit BUUEPHIHUI HEpENIiK JKepel JOKa3iB, 10 KX
HAJIC)KUTh BUCHOBOK €KCIIEpPTa — JOKJIAJHUI OMHUC MPOBEACHUX SKCIEPTOM
JIOCI/DKeHb  Ta 3po0JieHi 3a iX pe3yjJbTaTaMd BUCHOBKH, OOIPYHTOBaHi
BIIMOBiZI HA 3aMUTaHHsI, IOCTaBIeHI 0c00010, sIKa 3aIydnia ekcriepTa, abo
CII UMM CYIJICIO YU CYAOM, IO JOPYYHUB MPOBEICHHS CKCIICPTH3H.

Cama ekcrepTH3a sSBISIE COO0I0 PO3TIISA, JOCITIKEHHS CKCIEPTOM-
(haxiBIeM y NeBHIl KaTeropii 3HaHb, IMTaHb, 0 HOTPEOYIOTH CIIEIiaIbHUX
3HaHb, SKHUMH HE BOJIOJI€ CHiTYuiA. Y HAWOUIBIN 3araJbHOMY BHIJISIL
eKCIIepTH3a - 11 CIoci0 aHai3y MPUYMHHO-HACIIAKOBHX 3B’ A3KiB HE TUIBKH
CTOCOBHO TOTO, IO BXK€ BiAOYyNOCs, ajle W TOro, M0 OYiKyEThCs, Mae abo
MOJe BiIOyTHCS; Iie croci0 Mi3HAHHA MEeBHOI PeasbHOCTI Y TUX BHITAAKAX,
KOJIM ISl PeajibHICTh HE MiAA€ThCS MPSIMOMY BUMIpIOBaHHIO, 00paxyBaHHIO
i B3arajm SKOMY 3aBrOJHO «OO’€KTHBHOMY JOCHijkeHHIO». [lpum
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pPO3CIiyBaHHI 3JIOYMHIB B MPAKTHYHIA iSUIBHOCTI BHKOPHCTOBYETHCS
CyJOBa EKCIepTH3a — L€ JOCII/UKEHHS Ha OCHOBI CIIeliaJbHUX 3HAaHb Y
rajgy3i Hayku, TEXHIKHM, MHCTEUTBA, peMecia Toumo 00 €KTiB, SBHII 1
NPOLIECIB 3 METOI0 HAJaHHS BHCHOBKY 3 IIMTaHb, 110 € abo OynyTh
npeameToM cymoBoro posrisay ( ct. 1 3V « IIpo cynoBy excrieptuzy») [3].

IIpoBamkeHHS  eKCIEpTH3 B  KPUMIHAIBbHOMY  CYJOYHHCTBI
perymoeTbesa: Koncturymieto Ykpainu, 3akoHoM VYxkpainu «[Ipo cymoBy
exceptm3y», KIIK Vkpainu, BimoMYnM# mpaBWIAMHU Ta 1HCTPYKIISIMHU
MisictepcrBa roctunii Ykpainu, MiHicTepcTBa OXOpOHH 3/10pOB’sl YKpaiHu
Ta HakazaMu MiHiCTepcTBa BHYTPIIIHIX chnpaB YKpaiHH 3 THTaHb
NpOBEJCHHs eKcrepTH3n. OTke NMpOoBEIECHHsS OyIb-SIKOr0 JOCIIUKEHHS 3
BUKOPUCTAHHSM CICLIaIbHUX 3HAHb, HAa OCHOBI SKMX BiNOyBaeThCs 30ip
iHdopmanii, HOCIAMHU KO MOXKYTb 6yTI/I sIK MatepialibHi TaK 1 «iJeabHi»
JpKepena, Tepen0adaeTbess Ta  3MIMCHIOETBCS  BIANOBIAHO 1O BHMOT
3aKOHOJIaBCTBA, T4 HE MOBUHHO CYIEPEUYHUTH 3a3HAYCHUM y HHOMY HOPMaM.
OmauMm 3 apryMeHTiB 0 3YMOBIIOE HeO6Xi,I[HiCTB NPOBAKCHHS  Ta
BUKOPHCTAHHs CYJ0BOI GKCIIEPTH3H y KPUMIHAIBHOMY CYNOYHHCTBI € Te,
IO CII4HIA, 0CO6IMBO HA MOYATKOBOMY €TAlli PO3CIAYBAHHs, ONEpye HE
CTUIbKM [OKa3aMM, CKUIBKM CiJaMH 3JI0YHHY, B SKHX MIiCTHTBCS
iHpOpMallis PO BIACTUBOCTI OO’€KTIB Ta O3HAaKU iX B3aEMOJIl, IO Mae
Ba)XJIMBE JIOKA30BE€ 3HAUCHHS U BCTAHOBJIEHHS ICTHHH Yy CIIPaBi.
Haituactime 3a3HadeHa iHpOpMalis, Mae IPUXOBAHUN XapaKTep, TOMY He
3aBKOM  MOXKe OyTH 3acTocoBaHOIO  Oe3mocepenHso  cy0’eKkTamd,
3MIACHIOIOYAMH KpUMiHaJbHE MPOBAKCHHS, IO 3YMOBIIOE HEOOXiTHICTH
BUKOPHCTaHHS €KCIIEPTH3M Ta 3alydeHHs (axiBIiB-€KCHEPTiB, IO
ONEPYIOTh MEBHUMHU YMIHHSMM Ta HaBUKaMH — CIICI[iaJIbHUMH 3HaHHIMU,
HeoOXximHUMHU At ikcanil Ta 3ajydeHHs JOKa3iB OTPUMAaHUX 3aBJSIKH
MPOBEJCHHIO CIIAYMX Ta IHIIMX MpolecyadbHuX Jiif. OCHOBHHM 3ac000M
OTpPHMaHHS JIOKa3iB 3a JOTIOMOTOI0 TaKMX 3HAHb i € Cy/0Ba €KCIICPTH3a, a
TOYHIIIIE BHCHOBOK €KCIIEpTa, IMPOBEICHUH CIIEIiaJbHUM CYyO €KTOM —
CYJIOBUM EKCHEPTOM, 32 Pe3yJbTaTaMH IPOBENEHHS KO 1 BH3HAYa€THCS
JDKEPEeJIOM JIOKa3iB y CIpaBi.

Jloka3oBe 3Ha4YeHHsI OTPUMAHMX JOKa3iB MOJIATA€ Y HaJaHHI MEeBHOT
XapaKTePUCTHKH, IO BigOOpakae Miclle 3a3HAYEHOIO OKa3y B CHCTEMIi
IHIIMX JI0Ka3iB y CIpaBi, a TAKOX PIBEHb apryMEHTOBAHOCTI BHUCHOBKY
eKcreprta Ta HOro CHPHUATIMBOCTI JI0 PO3YMiHHS YyciMa Cy0’ €KTaMu
KPUMiHAJILHOTO TIPOBAIKEHHSI.

OmHnM 13  JOUCKYCIMHMX IIMTaHb € BH3HAYEHHS MOJKIJIMBOCTI
POBE/ICHHS CY0BOI €KCIEPTU3H 10 HOPYLICHHS KPUMIHAIBHOI cripaBu. Tak
Hanpuknan, B.II. baxin, B.K. JlucuueHko, Ta iHINI € NpUXWILHUKaMU
MPOBEJ/ICHHS EKCIIEPTHU3H JI0 MOPYILICHHS KPUMIHAJIBHOI CIIPaBH, MOTHBYIOYN
L TUM, IO TaKe PIlleHHs, 30KpeMa, YCyBa€ CIPOLUCHHS, IO Mae Micue pu
BUDILUCHH] [MTaHb PO HASBHICTH a00 BiACYTHICTb AJIKOTOJIBHOTO CII’SIHIHHS,
TDKKOCTI  TUIECHMX  YUIKO/DKeHb 1 T. iH. Bueni-topuctn, 30kpema
€.B.Pubauyk, B.M.CaBuupkuii maTpUMyIOTh MPOTWIEKHY OiK 3a3HaYEHOTO
MIUTaHH, 0 iCHyBaJo M 4yac Aii KpuMmiHambHO-IIPOIECYaIbHOTO KOJEKCY
1960 poky. Cunizn 3a3HaumnTy, 1m0 3akoHoAaBcTBO 2012 poky (KIIK 2012), Ha
3aKOHO/IABUOMY DIBHI BUPINIMJIO 3a3HaueHy IpoOiieMy, 3a3HAa4YMBIIH, IO
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EKCIIepTU3a  TPOBOJIUTHCS  CKCIIEPTOM 332  3BEPHCHHSAM  CTOPOHU
KPUMIHAJIBHOTO MPOBAPKCHHS a00 3a JTOPYYEHHSIM CIITIOrO CYJUIi YU CYIy,
SIKINO YIS 3°ICYBaHHS OOCTABHH, IO MAIOTh 3HAYCHHS JJI1 KPUMIHAJIBHOTO
MIPOBAJDKCHHS, HEOOXIHI CIeIliajibHi 3HAHHS. [HITUMHU CIIOBaMH E€KCIepPTU3a
MoOJKe OyTH TpH3HAYEHA i MPOBEJCHA JIMIIE TiCIsI BHECEHHS BiIOMOCTEH 1O
€IMHOTO peecTpy NOCYAOBOTO PO3CiixyBaHHA. Lle 3yMOBIEHO THM, IO JIHIIIe
i 9ac JOCYIOBOTO PO3CIiAYyBaHHS 3’SBIAIOTHCS CTOPOHH KPHUMiHAIBHOTO
TIPOBAKEHHS 32 3BEPHEHHAM SKHX 1 MOXKE IIPOBOIUTHCH EKCIIEPTH3A.

Cuig, 3a3HAYUTH, 110 BIAIIOBIHO Io KPUMIHATHHOTO
TPOLIECYANbHOIO KOACKCY YKpaiHH, CTOPOHH KpHMlHaJ'ILHOFO POBA/KCHHS
MAalOTb PiBHi IpaBa Ha 30MpaHHs Ta MOJAHHS 0 CyAy peueil, JOKyMEHTIB,
IHIIMX JIOKa3iB, KJIOMOTaHb, CKapr, a TaKOX Ha peai3aliio IHIINX
MpoIleCyallbHIX TpaB, IeperN0adyeHuX KPUMIHAJIHHUM IPOIECYaIbHUM
3akoHOaBcTBOM (4. 2 cT. 22 KIIK Vkpainm). BigmoBigHo mo 3a3HadeHOl
HOPMH IMIiJICTaBOIO IS MIPOBEACHHS CKCIIEPTH3H € He JIHIIC MependadeHuit
3aKOHOM  MPOIECyallbHUH  JOKyMeHT (TOCTaHOBa, yXBama) PO
MPU3HAYCHHS EKCICPTHU3HM, CKIAICHUI YIOBHOBAXXCHOIO Ha T€ 0CO00I0
(opranom), a it muceMoBa 3asBa (JIMCT) 3aMOBHHKA (FOpUIUYHA 200 (i3uyHa
ocoba)3  00OB’SI3KOBMM 3a3HAa4YEHHSM  IOTrO0 PEKBI3UTIB, 3 IEPEITiKOM
MUTaHb, SKI MIJSTal0Th PO3B’A3aHHIO, @ TAKOXK 00’EKTIB, 10 HAJAIOTHCS.
Crhix 3a3HaYuTH, MO TEpeliKk cy0’€KTiB, IO MAlOTh IMPABO iHIMIIOBATH
MPOBEACHHS CKCIIEPTH3W JOCUTHh IIMPOKHHA, 1 O HBHOTO HAJEeKaTh YCi
cy0’€KTH KPHUMIiHAJIBHOTO TIepmie — SKAH TNpolecyadbHHH MOPSIOK
TIPU3HAYCHHS €KCIIEPTU3U; IPyTe — B SIKil 4ep3i cy0’€KTH MaTUMYTh 3MOTY
OTPUMAHHS 3Pa3KiB JJIsl MPOBEACHHS CKCIIEPTH3H.

Omxe, PpO3MISHYBIIM MHTAaHHS CYAOBOI CKCIIGPTU3U IiI  4ac
KPUMIHAILHOTO TIPOBA/DKCHHS MOXKHA 3POOMTH BHCHOBOK TMpPO TE, MIO
BIIMIOBIZIHO 0 HOPM KpPUMIHAJIBHOTO IPOLECYaJbHOTO 3aKOHOJABCTBA
BHCHOBOK C€KCIIepTa Ma€ JIOKa30BE 3HAUYCHHS Y CYAOBOMY IIPOBADKCHHI.
[HinifoBaTH [POBEICHHS CKCIEPTH3M MAIOTh [PAaBO INEBHI  Cy0’€KTH
KPHMIHAIBHOTO MPOBAUKCHHS, SIKUM HAJa€ThCsl 3MOra CaMOCTIHHOrO 360py
JIOKa3iB IO CIpaBi, 3aJUlsl JOCSATHEHb 3aBJ[aHb KPHMIHATEHOTO TPOBA/DKCHHS.
IpoBeaeHHs CyJ0BOI €KCIIEPTU3H MOYKJIMBO JIUIIIE MICJISI BHECEHHS BiZJOMOCTEH
1o €PJIP, 1110 BUpilye MeBHI TUTAHHS IPU3HAYCHHS JAHOT IIPOIECYaIbHOT i,
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Casuyvkuii /Imumpo Onexkcandposud,
3aCTYITHUK TUPEKTOPa IHCTUTYTY MiATOTOBKH
KepIiBHHX KaJpiB Ta IMiIBUIICHHS KBaJi(hiKamii
HanionaneHOT akajeMii BHyTpIIIHIX cIIpaB,
KaHIUIAT IOPUIMIHUX HAYK, TOLCHT

MPOLECYAJILHUI CTATYC IHILIOI OCOBU, TPABA
YU 3AKOHHI IHTEPECH SIKOi OBMEKEHO
B IIPOLIECI JOCYJIOBOI'O PO3CJIIIYBAHHS

Ocoba, monmo skoi BHeceHo Bizomocti 1o €P/IP mpo BuMHEHHS
KPUMIHQJIbHOTO ~ TPaBONOPYLICHHS  Ta  3JIMCHIOETBCS  JOCYZIOBE
PO3CITiyBaHHs 10 MOBITOMIICHHS 1H PO MiZI03pY Mae MpOLeCyalIbHUH cTaTyc
iHIIOT 0ocoOM, TpaBa YW 3aKOHHI IHTEpecH sIKOi OOMEKYIOTHCS il Yac
JOCYIOBOTO po3CiigyBaHHSA (mami — «iHma ocoba»). Lleit cy®’ekr OyB
BeeaeHmit o KIIK Vkpainu 3akonom Ykpainu Bix 16.11.2017 Ne 2213 [1], a
fioro craryc ynockonanenuii 3akonoM Ykpainu Big 18.09.2018 Ne 2548 [2].

Ha coporogni, mnpaBoBe CTaHOBHIIE LHOTO Cy0’€KTa MPsSMO
nepeadaveno m. 16-1, 25, 4. 1 c1. 3, u. 1 ct. 220, 4. 9 cr. 284, 4. 1 cT. 303,
4. 1 c1.308, a TakoxX onocepedkosaro BPETYJIbOBAHO IHIIUMH HOPMaMH,
30kpema 4. 3 cT. 223 KIIK Vkpainu ne 3a3HaueHo, 10 CIIiUUi, TPOKYpOp
MMOBHMHHI BXXHUTH HAJICKHHUX 3aXOJIB JJIs 3a0€3MCUCHHS TPUCYTHOCTI MMiJ] Yac
MpOBeACHHS Ciimunx (pO3IIYKOBHX) i ocib, 4umi mpaBa Ta 3aKOHHI
iHTepecH MOXyThb OyTH oOMexeHi abo mopymeHi, 4.2 cr. 318 KIIK
VkpaiHn — y CyooBe 3acimaHHS BHUKJIMKAIOTHCS TMOTSPHUTHH Ta iHIII
YYIaCHUKH KPUMIHATBHOTO MpoBakeHHs, 4. 1 1. 539 KIIK Vkpainu — inmi
0c0o0M MarTh MMPaBO 3BEPTATUCS /IO CY/AY 3 KIOMOTAHHSIMH IIPO BUPILICHHS
MUTaHb, SIKi 0E3M0CEPEHBO CTOCYIOTHCS 1X MpaB, 000B’SI3KIB UM 3aKOHHHX
iHTEepeciB, TOILO.

Tak, BigmoBimuo mo 1. 16-1, 25, 4. 1 cr.3 KIIK VYkpainu iHria
oco0a, IpaBa 9 3aKOHHI IHTEPECH K0T 0OMEKYIOThCA ITiJT 9ac TOCYIOBOTO
po3ciigyBaHHA e 0coba, CTOCOBHO KO (B TOMY YHCIi IIOAO i MaifHa)
3IIACHIOIOTBhCA TporiecyanbHi nii, Bu3HadeHi KIIK VYkpainm, a 3rigHo 3
m. 25 miei X CTarTi BOHa € YYacCHUKOM KPWUMIHAIBHOTO IPOBAKCHHS.
Buxonsun 3 MOJOXKEHb LMX Ta IHIIMX HOPM  KPUMIHAJIBHOTO
MPOIECYAILHOTO 3aKOHY H CTajI0i CYI0BOI MPAKTUKHU, (haKT OOMEKEHHS He
JMiIe MaiHOBHMX, a M OyHIb-sIKMX TIpaB Yd 3aKOHHHMX IHTEpeciB ocolu, €
207106HUM KPUTEPIEM BU3HAYCHHS 11 MPaBOBOTO CTaTyCy. Y 3B’SI3KY 3 I[MM
HE MOXXHa OTOTOXKHIOBATH CTATyCH «iHIIOI 0coOM» Ta TpeTbo'l' ocobu 1010
MaiiHa sIKOi BHPINIYEThCs MUTaHHs 1po apewt. [ToHsTrs «iHma ocoba» €
OLIBII IMPOKUM, OCKLIBKH Il TAKUM yYaCHUKOM PO3YMIIOTh 3HAYHE KOJIO
0ci0: CTaTUCTIB 3aIy4eHUX A0 Npe] SBICHHS Ul BII3HAHHS; 0Ci0, B SIKMX
MIPOBOASATBCS OOIIYK; 0Ci0, CTOCOBHO SIKMX ITPOBOAATBHCS HETJIACHI CIIiAYi
(po311yKoBi) Jii; BOJIOIIIBIIIB THMYACOBO BUIIYIEHOT'O MaifHa, a TAKOXK OCi0
I0JI0 SKUX 3MIIHCHIOETHCS TOCYJI0BE PO3CIiAyBaHHs, MPOTE MPO MiA03py iM
11e He ITOBiOMJICHO.

CrocoBHO 00cary mpaB Ta OO0OB’s3KiB 1HIIOI 0coOW, MpaBa Y
3aKOHHI 1HTEpeCH SIKOi OOMEXYIOTBCS M/l 4ac JOCYAOBOTO PO3CIIiyBaHHS,
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To cucteMHe TiiymadeHHs HopM KIIK Vkpainu Ta iHIIMX HOpMaTHBHO-
NIPAaBOBUX AaKTiB JO3BOJSE CTBEPXKYBaTH, LI0 YacTHHA IIpaB IbOTO
ydacHUKa npsMo nepenbadeni Hopmamu KIIK VYkpainu. Tak, BinnosigHO
g0 4.1 cr.220 mporo Komekcy «iHImma ocoba» Mae TpaBO 3asBIATH
KJIOTIOTAaHHS, Y TOMY YHCII MPO 3MIHCHEHHS KPUMIHAJIHHOTO IPOBAKEHHS
(abo oxpemuX TpolLeCyalbHHX Iiif) y OUIhII KOPOTKi CTPOKH (4. 6 cT. 28
KIIK Vkpainwm) Ta 3aKkpHTTsA KpUMiHaJIbHOTO TpoBamkeHHs (1, 9 cr. 284
KIIK Ykpainm), a 3 ypaxyBaHHSM TOTO, IO Take X IMPaBo, 3rimHO cT. 220
Mae ¥ TpEACTaBHUK «HIIOI OCOOW», TO BINMOBIMHO ¥ TMpaBO Ha
npeacraBHuka. [Ipo npencraBHuKa «iHIIOT 0COOM» TaKoX 3ralyeTbes B 4. 9
ct. 284 KIIK Vkpainu. Yactunor 3 ct. 223 KIIK VYkpainu, nependaueHo
NpaBO «IHIIOT OCOOM» Ha MPUCYTHICTH MiJ| Yac IPOBENCHHS CIITYMX
(po3mrykoBux) mit. 3rigao 3 m. 1 4. 1 ct. 303 KIIK Vkpainu «ixma ocoda»
Ma€ TPaBo OCKAPKyBaTH OE3MIsUIBHICTE CIIiAYO0Tr0, IpoKypopa. [IpaBo Opatu
y4acTh y CYOOBOMY pO3TJAni (Y TOMY HYHCII IOB’SI3aHOTO 3 BUPILNICHHS
MMUTaHb, 0 HaJeXKATh J0 KOMIIETSHIIII CIiA40r0o Cynmi) mependadeHo 4. 2
cT. 318 KIIK Ykpainu.

BimnoBigHo a0 3acamu 3akoHHOCTI (4. 6 cT. 9 KIIK Vkpainu), y
Bunagkax, konu mnonoxeHHs KIIK He perymoroTh abo HEOIHO3HAYHO
PEryJIIOIOTh NUTAHHS KPUMIHAIBHOTO MPOBA/DKEHHS, 3aCTOCOBYIOTHCS
3arajbHi 3acaiil KPUMIHAITBHOTO MPOBA/KEHHS. Y 3B’A3Ky 3 MM Ta 4depe3
BizcytHicte B KIIK okpemMoi HOpMH TIPHCBSYEHOI NpolLECyaTbHOMY
CTaHOBHIILY «iHIIOI 0COOM» BHU3HAUATH ii CTATyC CJiJ 3 ypaxyBaHHAM 3acaj
KPUMIHAJBHOTO  TPOBAKCHHS, HAacaMIlepel] BEPXOBEHCTBA  IIPaBa,
3aKOHHOCTI Ta IpaBa Ha 3axHCT.

Tak, nDpPUHIMI BEPXOBEHCTBA IpaBa 3akpiluieHHd y cr. 8
Koncrutymii, BiamoBiguo mo skoi KoHctutyifiss YkpaiHu Mae HalBHUIILY
IOpUAMYHY CHITy. 3aKOHHM Ta 1HII HOPMAaTUBHO-IIPABOBI aKTH NPUIMAIOTHCS
Ha ocHoBi Konctutymii Ykpainum i moBuHHI Bimmosimatm il. Hopmu
Konctutynii YkpaiHu € HOpMaMu mpsMoi Aii. 3BepHEHHS 0 Cydy s
3aXHCTy KOHCTHTYHIHHUX TIpaB 1 CBOOOA JIOOWHH 1 TpPOMaJsSHHHA
6e3mocepenHBO Ha miacTaBi KoHCTHTYIIT YKpaiHU rapaHTyeThCS.

3 ypaxyBaHHSM IMX Ta iHIIHX moyiokeHs Kouncturymii B cT. 8 KIIK
VYkpaiHu BKa3aHO, L0 KpPHUMIiHAJIbHE IPOBADKEHHS 3/IHCHIOETBCS 3
JIOACPKAHHSIM TPUHLIMIY BEPXOBEHCTBA IPaBa, BINNOBIAHO IO SIKOTO
JmronuHa, 11 mpaBa Ta CBOOOMM BHM3HAIOTHCS HANBHIIMMHU COLIANbHUMHU
LWIHHOCTSIMM Ta BU3HAYAIOTh 3MICT 1 CHPSMOBAHICTb AepkaBH. [IpuHIMN
BEPXOBEHCTBA IIPaBa Y KPUMIHAIBHOMY IIPOBA/PKEHHI 3aCTOCOBYETBHCS 3
ypaxyBaHHSAM MPaKTUKH €Bporercbkoro cyny 3 mpas ioauau (€CILI).

Opuanuna koncrpykumis cr. 8§ KIIK VYkpaiHM MICTHTh OCHOBHI
MIOJIOKEHHS, IO CTAHOBJISATH 3MICT BEPXOBEHCTBa IpaBa: 1) HailiBuIIa
LiHHICTD JIIOACBKOi OCOOMCTOCTI B KPHUMIHAJBHOMY IIPOBaPKEHHI
HE3aJIe)KHO Bij| 11 MPOIECYaIbHOTO CTAaTyCy Ta TMOPSAKY KPUMiHAIBHOTO
MIPOBA/KEHHS; 2) HEYXUIbHE JOTPUMAHHS IIpaB i CBOOO JIOAWHH MiJ| Yac
KPUMIHAJBHOTO  IPOBA/DKEHHS;,  3) OOOB’S3KOBICTH  BpaxyBaHHSA U
3aCTOCYBaHHS B KpHMiHaJIbHOMY NpoBajykeHHI mpeueneHtiB €CILI wHe
JIMIIE I0JI0 YKpaiHu, a i CTOCOBHO IHIINX JEPXKaB.
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L1i monoxxeHHs Ta 3aKpilUIeHUI 4yepe3 3acaly BEpPXOBEHCTBa IpaBa
NPIOPUTET TpaB i CBOOOA JIIOAWHM, BUKOHYIOTh (YHKIIO BUSIBJICHHS Ta
YCYHEHHS TPOTAIMH 1 KOJI3i  KPHUMIHAJIBHOIO  MpPOIECyalbHOTo
3aKOHOJIAaBCTBA B YAaCTHHI 3a0€3MEUeHHs MPaB JIIOJMHU Ta CTBOPIOIOTH IS
cy0’eKTiB IPaBO3aCTOCYBaHHS (CIITYOTO, IMPOKypopa, CIITIOTO CYAII,
CyIy) MOKIIMBICTD BUXOMY 32 MeXi (hOpMalbHOI 3aKOHHOCTI, a BiATIOBiTHO
BH3HAYATH 00CAT IpaB Ta 000B’S3KIB «iHIINX 0Ci0» 3 ypaXyBaHHAM CTaTyCy
IHIIKX Cy0’€KTiB KPUMiHAJIBHOI MPOIECYaEHOL AisTBHOCTI.

IIpaBo Ha 3aXUCT «iHIIOI OCOOW» BHUIUIMBAE i3 3MICTY CT. 13
KonBeHlii mpo 3axucT mpaB JIIOAWHH 1 OCHOBOIIOJIOXKHMX cBoOox [31,
BIIMIOBITHO /IO SKOi KOXKEH, YWi mIpaBa Ta CBOOOAW, BH3HAHI B Wi
KonBenuii, 0yio nopymeHo, Mae nmpaBo Ha eheKTHUBHUI 3aci0 IOPHIMIHOTO
3aXHUCTY B HAIllOHAJLHOMY OPraHi, HaBiTh AKIIO Take MOPYIICHHSI OYII0
BUMHEHE 0oco0aMu, sKi 3[iHCHIOBaN CBOT O(illiiiHI MTOBHOBAXXEHHS, 8 TAKOK
ct. 59 Koncrutymii, odiniliHe TyMmadeHHs ki Hagano KoHcTutymiitHuM
Cynom Ykpainm y pimensi Big 30.09.2009 Ne 23-pm/2099, 3rigHO 3 sSKUM
nojoxxeHHs 4. 1 c1. 59 KoHcrurynii Tpeba po3ymiTH SIK rapaHTOBaHY
JICPIKABOI0 MOJKJIMBICT Oynb-AKii 0co0i BiIbHO, 0€3 HempaBOMIpHHX
00MEXEeHb OTPUMYBATH JONIOMOTY 3 FOPHIUYHHX ITUTaHb B 00Cs31 1 popMmax,
sIK BOHa Toro norpedye. HaBiTh sIKIO 1€ mpaBo He nependadeHe 3aKOHaMU
VYkpaiHu 4¥ iHIIUMU TIPAaBOBHMH aKTaMH, 0co0a He Moxe OyTH oOMeKeHa B
fioro peasizarii [4].

VY cBoto uwepry mpaktuka €CIIJI Haromomrye Ha TOMy, IO 3acid
IOPUINYIHOTO 3aXHUCTV 32U CBOEl eheKTHBHOCTI Mae OVTH: He3ale)KHUM
Bil OVIOb-IKOi MUCKPEUiHHOI ii Jep)KaBHUX OPraHiB Biagd 1 OVTH
6e3rnocepeIHbO TOCTYITHUM [UISl THX, KOTO BiH CTOCYEThCS (pilIeHHS Bin
06.09.2005 v cmopaei «['ypenka mpotu Ykpaiau» (Gurepka v. Ukraine),
sasBa Ne 61406/00, . 59) [5], cipoMOXHHM 3amo6IirTH BUHUKHEHHIO 260
IIPOJOBKEHHIO CTBEPIKYBAHOTO IOPVIICHHS YH 3a0€3[EYHTH HaJIe)KHE
BIJIIKOJIYBaHHS 332 Oy/b-SKE MOPYIICHHS, SKe BKe Malio Micie (pilieHHs
Bix 23.10.2014 y cnpasi «Bintman npotu Ykpaian» (Vintman v. Ukraine)
3asBa Ne 28403/05, . 110) [6].

Binrak, MiXKHApOJHE Ta HaIlOHAJIbHE KPUMIHAJIBHE MPOIECYyalbHE
3aKOHOJIABCTBO BHUXOJHMTh 3 TOTO, LI0 «IiHIIA 0C00a», CTOCOBHO SIKOi
pO3MOYaTO JAOCYIOBE PO3CIiAyBaHHS, HaBiTh 0O€3 TMOBIJOMJICHHS MPO
miIo3py Mae IMpaBo Ha 3aXHUCT, SKe MOXe OyTH peasi3oBaHE IUIIXOM
JOTPUMAaHHSI MpaB Mi03proBaHoro, BuzHaueHux y cT. 42 KIIK Ykpainu.

Cnucok eukopucmanux ocepen

1.TIpo BHeceHHS 3MiH A0 JESKMX 3aKOHOJABYMX aKTIB IOJIO
3a0e3neueH sl JOTPUMaHHS IPaB YYaCHUKIB KPUMIHAJIBHOTO TPOBA/KEHHS
Ta IHIMKX OcCi0 NPaBOOXOPOHHMMH OpraHaMHu I dYac 3IiMCHEHHS
JIOCYZIOBOTO po3ciiayBaHHs: 3akoH Ykpaium Big 16.11.2017 Ne 2213.
Bioomocmi Bepxosnoi Paou YVkpainu, 2017, Ne 49-50, cm. 444.

2. Ipo BHeceHHst 3MiH 10 KpuMiHAIBEHOTO MPOIECYaTbHOIO KOACKCY
VYkpaiHu mo/10 yZOCKOHAIEeHHS 3a0e3MeYeHHs JOTPUMAaHHA [IPaB YYaCHHUKIB
KPUMiHaJILHOTO MTPOBA/DKEHHS Ta IHIIMX 0Ci0 MPaBOOXOPOHHUMHU OpraHaMH

219


http://search.ligazakon.ua/l_doc2.nsf/link1/SO1368.html
http://search.ligazakon.ua/l_doc2.nsf/link1/SO1368.html
http://search.ligazakon.ua/l_doc2.nsf/link1/SO1368.html
http://search.ligazakon.ua/l_doc2.nsf/link1/SOO00691.html
http://search.ligazakon.ua/l_doc2.nsf/link1/SOO00691.html
http://search.ligazakon.ua/l_doc2.nsf/link1/SOO00691.html

Mg 4Yac 3aIMCHEHHS IOCYAOBOIO pO3CIiAyBaHHS: 3akoH YKpaiHH Bij
18.09.2018 Ne 2548. Bioomocmi Bepxoenoi Paou, 2018, Ne 45, cm. 364.

3. KoHBeHIIisl PO 3aXUCT MPAB JIFOIUHK I OCHOBOIIOJIOKHUX CBOOO/
Big 04.11.1950. URL: https://zakon.rada.gov.ua/laws/show/995 004#Text.

4. Pimenns Koncturyaitinoro Cyay VYipaiEm v cmpaBi 3a
KOHCTHTYIIHIM 3BEPHEHHSAM rpOMaIsTHUHA T'onoBans Irops
BomognmupoBmda mono odimiifHOro TiIyMadeHHS IIOJIOKEHb CTarTi 59
Konctutymii Ykpainu (cmpaBa mpo HpaBo Ha IPaBOBY JIOIIOMOTY) Bif
30.09.2009 Ne 23-pm/2009. URL: https://zakon.rada.gov.ua/laws/show/
v023p710-09#Text.

5. PimenHss €Bpormeiicbkoro cyay 3 TpaB JIIOAWHH V CIIPaBi
«Cypenka npotu Ykpainm» Bix 06.09.2005 (3asBa Ne 61406/00).
URL.: https://zakon.rada.gov.ua/laws/show/980_437#Text.

6. Pimmennss €Bpomeiicbkoro cyny 3 MpaB JIOOWHH V CIIpaBi
«Bintman mpotu VYkpainm» Bim 23.10.2014 (3asBa Ne 28403/05).
URL.: https://zakon.rada.gov.ua/laws/show/974_a45#Text.

Caenko I'anuna IOpiiena,

nomiuHuK cyaai KacaniifHoro kpumMiHanbHOTO
cyny B ckiazi BepxosHoro Cyny, KaHIUAAT
IOPUANYHUX HAYK

HNEPCIIEKTUBHA 3MIH Y KPUMIHAJIBHOMY CYJIOYUHCTBI
YKPAIHU B KOHTEKCTI PIIIEHDb €EBPOIIEMCBKOTI'O CYAY
3 ITPAB JIIOJUHHA

IIpoGmema 3abe3medeHHs TNpaB JIIOAWHE B  KPUMiHAJIHLHOMY
CyJIOYMHCTBI ~ YKpalHM HEOJHOpAa30BO MiJHIMAEThCSA Yy  PIMICHHAX
€Bporeiicbkoro cyny 3 npas jmoguau (gami — €CIUI). OmauM i3 Takux
pimens €CIIJT y cmpasi «lleryxoB nporu VYkpainu» (Ne 2), 3asBa
Ne 41216/13 Bim 12 OGepesust 2019 poky [1], mo HaOymo crarycy
ocratounoro 09 Bepecus 2019 poky, BU3HAHO MOPYIICHHS B JOTPHUMaHHI
IIpaB 3aCyHKEHUX JI0 JOBIYHOTO 1M030aBieHHs Boii. Tak, y ckap3i o €CILI
3agBHHAK yKa3yBaB Ha HECYMICHICTh HOTO IMOKapaHHS Yy BUAI JOBIYHOTO
mo30aBJICHHS BOJII 3 TapaHTIAMU CTATTi 3 €BPOIEHCHKOI KOHBEHIIIT 3 MpaB
monuau (mami — KoneHuii). OOGIpyHTOBYyIOYM CBOi IIOBOIH, 3asBHUK
CTBEp/DKYBaB, 10 Horo mokapanHs Oyio de jure i de facto takum, sike
HEMOXXJIUBO CKOPOTHTU. 3aKOHOJABCTBO YKpaiHM HE mepeadadac yMOBHO-
JIOCTPOKOBOTO 3BUIBHEHHS 3aCY/DKEHUX JO JOBIYHOTO TO030aBIEHHS BOJI,
TOMY HaJisi TaKUX 3aCyUKEHHX OTpHMarh CBOOOIY TMOKJIAJIa€ThCs Ha
IHCTUTYT  TPE3WIEHTCHKOTO TOMWIyBaHHS. Peamizamis mnpaBa Ha
MOMUJIYBaHHS MOXJIMBAa BinnoBigHO 10 IlonokeHHS mpo MOPsSIOK
3IiICHEHHS TIOMMJIYBaHHS, SIKe 3aTBep/keHo Yka3oM [Ipesunenrta Ykpainu
Bim 21 kBitHa 2015 poky Ne 223/2015 (mami — Ilopsmok). Anme mum
ITopsinkoM He 3000B’s13aH0 Komicito 3 muTanb moMuiayBanHs, [Ipe3nneHTa
VkpaiHu, npuidMaTH diTKi OOIPYHTOBaHI pINIEHHA 3a KJIOMOTAHHAMHI
3aCy/DKeHUX PO MOMHJIYBaHHs Ta ix ompuitonHioBatu. He nependadeHo i
MPOLIEAAYPH OCKApKEHHsI TAKOTo PIllIeHHsI 3aCy/PKEHUMH Y pa3i He3roau 3
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HuM. CkapKHUK 3a3Ha4yaB, IO 3aCy/DKEHI 4YHi KJIOHNOTaHHS Ipo
TIOMUJTYBaHHS 3QJIMIICHO Oe3 3a/JI0BOJICHHSI HE MalOTh JKOJHOI MOKJIMBOCTI
peaduTiTyBaTUCS 3 METOKO MaOYTHBOTO 3BLUILHCHHS.

€CIUI y crpasi «IleryxoB nporu Ykpainm» (Ne 2) mpoananizyBas
3aKOHOJABYI MiACTaBM B YKpaiHi UIS 3BUTPHEHHS 3aCyKEHHX, SKHX
JOBIYHO 1030aBIEHO BOJNI Ta JMIWIIOB BHCHOBKY, IO JEp>KaBOIO-
BigmoBigaueM mopymieHo cratTio 3 KoHBeHIil y 3B’A3Ky 3 THM, IO
MOKapaHHS 3asBHUKA y BHII JOBIYHOTO IO30aBICHHSA BOJI HEMOJXKIIHBO
ckoporutd. [lum pimennsm €CILUJI yka3aB Ha HasABHICTH CHUCTEMHOT
npobiemu B YKpaiHi Ui BHUpPIIIEHHS SKOi HEOOXiTHO BXXUTU 3aXO0JH
3arajibHOr0 XapakTepy Ha JepKaBHOMY piBHi. 30Kkpema, JULsi HAIEKHOTO
BHKOHAHHS 1(bOrO PILICHHS JEPXKaBi-BiANOBi1ady MOTPibHO pedopmyBaTn
CHCTEMY IIeperisgy IOKapaHb y BHJI [OBIYHOTO I030aBICHHS BOJI 3
METOI0 3a0e3NeUeHHsI 3aCy/UKEHHM MOXKIMBOCTI Mepen0adnTH, Mo IM
HEOOXiTHO POOWTH I TOro, MO0 Oylo PO3TISIHYTO MUTAHHS iXHBOTO
3BUTFHEHHS, BIATIOBIHO IO CTaHAAPTIB po3pobieHnx npaktukoro €CILL

BonHouac, 3akOHOAaBYMM OpraHoM YKpaiHu He OyJio OIepaTHBHO
BUPINIEHO MNHUTaHHs, siKe oKpecitoBajocs pimenHsmM €CILUI y cnpasi
«IleryxoB mpotn Ykpainu (Ne 2), i Ha CbOTOJHI Ul 3BITyBaHHS Iepen
Komirerom MmiHicTpiB Paan €Bpomnu 1moq0 BUKOHaHHS YKpaiHOKO pillleHb
€CIL e rpyna crpas «IleTyXoB npotn YkpaiHu (Ne 2)», mo sixoi, 30Kpema,
HaJleXaTh PIlICHHs y crpaBax «CTapuInko npoTH YKpaiHm» Bix 15 KOBTHS
2020 poky, «Jlomata Ta iami npotu Ykpainu» Bix 10 rpymaas 2020 poky, i
HemonaBHo npuitHATOo €CIIJI pimenns y copasi «/lem0o Ta iHmI mpotu
Vkpainu» Big 11 Oepesns 2021 poky, SIKUMH KOHCTaTOBaHO aHAJIOTi14Hi
nopyuieHHs ctarTi 3 KonBeHuii mo0 73 3asgBHUKIB y 3B’SI3KYy 3 THUM, IO iX
MOKapaHHs y BUJII IOBIYHOTO NM030aBIICHHS BOJII HEMOXIIMBO CKOPOTHUTH.

TakuMm yrHOM, YKpaiHi HEOOXiTHO HEraiHO BUIIPABHUTH CUTYAIIIO SKa
Jomyckae TopyiieHHs KoHBeHLIMHMX mpaB 3a3HaueHHX ocib. I3 meroro
MOJIOJTaHHS 3aKOHOJABYOI TMPOTANMHH Ta BHKOHaHHA pimens €CIL,
Kabinetom MiHicTpiB YKpaiHH pO3pOOJICHO MPOSKTH BHECCHHS 3MiH [0
YUHHOTO 3aKOHOJIABCTBA, METOIO SKUX € YCYHEHHS BH3HAUCHOI MPOOIEMH.
3a3HayeHl 3aKOHONPOEKTH TMojaHo a0 BepxoBuoi Pamum VYkpainu
(peectpariiini Homepu 4048 ta 4049 Bix 03 Bepechs 2020 poky). CtaHoM Ha
kBiTeHb 2021 pOKy 11i 3aKOHONPOEKTH MPUHHATO Yy MNEPIIOMY YMTaHHI, TOMY
MU [IPOAHAJI3yeMO iXHIM 3MICT JIMIlIE B YaCTHHI BPETYJIIOBAHHS IMPOLELypU
3BIJILHEHHS BiJl TOKapaHHs y BUJI JOBIYHOIO 11030aBJIEHHS BOJIL.

IMpoekrom 3akony VYkpainm Ne 4048 3ampormoHOBaHO 3MiHM 10
KpuminanbHO-BuKOHaBUOro konekcy VYkpainum (mami — KBK) sxumn
PO3LIMPIOIOTECS.  IIPABa  3aCYUKCHHX, KOTPI YIPHMYHOTBCS B MICLLX
1o30aBJIeHHs BOJI, KpiM TOro, nepeadadeHo aomnoBHuTH cTarTio 154 KBK
gacTuHOIO 11, 3MicT sK0oi 3000B’s3ye ocoOy, mo BigOyBae mOKapaHHS
JIOBIYHO JIO TIOJIAaHHS TPO 3aMiHy MOKapaHHA OiNbIl M’SKUM, TOJaBaTH
ocobmcTHil TaH peiHTerpamii y cycminbcTBo. Takuili MIaH MOBHHEH
MICTUTH 3aXOJM, 3[IIHCHEHHS SKHUX JIOTIOMOXE 3aCy/XKCHOMY YCYHYTH
(baxkTopH, SIKI MOXXYTb HEraTHBHO BIUIMBATH Ha YTPUMAaHHS BiJ BUMHEHHS
MIOBTOPHOTO 3JIOYMHY, Ta JOKas3W, SKi CBiqUaTb INpo OOIPYHTOBAHICThH
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MIEpPCIIEKTHBH peiHTerpamii ocoou y CycHiibCTBO Micis 3BijbHEHHs. Kpim
TOro, 3000B’A3aHO 3acymKeHy ocoOy, y BHNQJKy HAacTaHHs MpaBa Ha
YMOBHO-ZIOCTPOKOBE 3BUIBHEHHS, JOAATKOBO IOJABATH IO CYAY 3BIT HpO
BUKOHAHHS OCOOMCTOrO IUIaHYy peiHTerpauii y CyCHiJIbCTBO 3 aHaJIi30M
MPUYHH YCHImHOCTI ab0 HEYCIIIHOCTI 3ariaHoBaHUX 3axofiB [2]. Ha
HaIly JAyMKY, IIOKJAICHHS 3allpONOHOBAHOTO OO0OB’S3Ky Ha 0co0y
PO3BHUBATHCS B yMOBAX i30JIAIIii BiJ CyCHiIbCTBA, KOTPA MPOTATOM JOBIOTO
CTPOKy M030aBlieHa BOJNiI Ta OOMEXEeHa B OCOOHWCTHX IIpaBax, IIOBHHHO
KOPECIIOHAYBATUCS TPOTIOPLIHHUM O00OB’S3KOM JIep)KaBU CTBOPIOBATH
HEeoOXimHI YMOBHM JUIs MOAIOHOI peiHTerpamii, moO SK BHAHO 31 3MICTY,
3a3HaUYCHHUM 3aKOHOIIPOEKTOM HE BPETYJIbOBAHO.

o crocyeTbest mpoekTy 3akoHy Ykpainu Ne 4049, HUM NPOMOHYETHCS
BHeCTH 3MiHH 10 crareil 63, 82 Ta Posmimy II «[IpukiHneBi Ta mepeximHi
niosokeHHs» Kpuminamsaoro kopekey Yxpainu (mani — KK), a Takox 3mian mo
crateit 31, 537 KpumiHampHOTO MPOIECYalbHOTO KOAEKCY YKpainu (mami —
KIIK) ta BperymoBaTd CKOPOYEHHS CTPOKY IOBIYHOTO MO30ABIICHHS BOJI
Yyepe3 IHCTHTYT YMOBHO-JOCTPOKOBOIO  3BUTBHEHHS BN  BimOyBaHHS
nokapaHHs [3]. 3akoHO/aBelb TPOIOHYE 3aMiHIOBATH IOKapaHHA y BHAI
JIOBIYHOTO I030aBJICHHs BOJI Ha TMOKapaHHsA y BHIl 1030aBJICHHs BOJII Ha
neBHHH CTpoK. Lle cTpok 00uKCITIOBaTUMETHCS 3 IHSI 3aMiHU TTOKapaHHs Y BHAL
JOBIYHOTO TO30aBIICHHS BOJI OUTHII M SIKMM, TPHYOMY HOBOKO PEOAKIEI0
gactuan 5 crarti 82 KK mepembadeHO 3aMiHIOBATH IIOKApaHHA y BHI
1030aBJICHHS BOJI CTPOKOM Bin 15 1mo 20 pokiB, SIKIIO 3acyKEHHUI BiTOYB He
MeHmre 10 pokiB MPWU3HAYEHOTO CYIOM IIOKapaHHSA, a IyHKTOM 22 HOBOi
penaxuii Poziny 11 «[IpukiHnesi Ta nepexinsi nosnoxeHHs» KK npornonyetsest
3aCy/PKEHHM JI0 JOBIYHOrO M030aBJieHHsI BOJI, siKi BinOymnu noHaza 10 pokis
MIPU3HAYEHOTO CYJIOM TOKApaHHs, 3aMiHIOBaTH HOTO HA TMOKApaHHS Yy BHII
1o30aBJeHHsT BOJIi Ha CTPOK Bin 5 70 20 pokiB, aje Mpu 1bOMY 3arajibHUi
CTPOK TAKOTO MOKapaHHS He MOXe OyTH MeHIIMM sIK 25 pokiB. Takum unHOM
Ha TIOTJII 3aKOHOMABIS, 3aMIHIOBATH HEBiIOYTY 4YAaCTHUHY IIOKapaHHS
3aCyDKEHHM 0co0aM OimbIl M SIKMM, TIPOTIOHYETBCS HE3aIE)KHO BiX
KJacuikalii BYNHEHOTO KPIMIHATEHOTO MPABOTIOPYIIICHHS, CYKYITHOCTI TaKHAX
JisiHb, a00 CTPOKOBOCTI YK OE3CTPOKOBOCTI MPU3HAYCHOTO CYOM IOKAPAHHS
3aCyIKCHOMY.

IMpu nopiBusHHi nux HopMm KK, sKMMH 3akoHOIABeLb IUIAHYE
MOKPAILUTH CTAHOBHINE 3aCyIDKEHMX [0 JOBIYHOTO M030aBJICHHS BOJII,
MOXKHa MIWTH BHCHOBKY, IO B I[IbOMY IUTaHHI HE HalpalbOBaHO
OJIHAKOBOT'O IIXO0/Ty, TOMY, IO CTaBJISTYM BUMOTY PO BiZIOYTTsS 000010 HE
MeHie 10 pokiB MOKapaHHS SIKE € JOBIYHUM, J03BOJIEHO HOTO 3aMiHHUTH
cTpokoM He Oinpmie 20 pokiB, a ocodam, kKoTpi BinOynu nonan 10 pokis
TAKOrO CTPOKY, 3arajbHUH CTPOK HA SKUH MOXKHAa 3aMiHMTH JIOBIYHE
ITOKapaHHs, He MOKe OyTH MEHIINM 5K 25 pOKiB.

o cTrocyeTbes MpoIeLypH 3aMiHH 3aCYPKEHOMY TTIOKapaHHS y BHII
JOBiYHOTO T030aBiIeHHs Boui, 3MicToM cratei 31, 537 KIIK BusHauaeTncs,
10 PO3IJIS/| LBOTO TIUTAHHS B TOPSJIKY CTATT 82 KK, 3ailicHIOBaTUMETHCS
KOJIETIaJIbHO CY/IOM y CKJIaJli TPhOX CYJIiB Ha CTaJlil BUKOHAHHS CYIOBHX
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pillieHb, 30KpeMa TaKWi PO3TJISN BIJHECEHO 0 KOMIICTCHINI MUTaHb, SKi
BUPINIYIOTHCS CYJIOM ITiJ] YaC BUKOHAHHS BUPOKIB.

Amnani3 3akononpoektiB Ne 4048 ta 4049 Bin 03 Bepecus 2020 poxy
Jla€ IMiJCcTaBy CyMHIBAaTUCS y TOMY, IO 3anponoHoBaHuMH 3MiHamu g0 KK
ta KIIK Oynme TOBHICTIO BpErynbOBaHO NOPYIICHHS, Ha SKE BKa3ye
€Bporeiicbkuii ¢y 3 mpaB TIOAWHU. Tak, Ha Hally OyMKYy, HEOOXimTHO He
MIPUPIBHIOBAaTH OE3CTPOKOBE TOKApaHHS y BHOI JOBIYHOTO MO30aBICHHS
BOJNI /IO CTPOKOBHX IIOKapaHb Ta 3aMIiHIOBaTH HEBiIOYTy YacTHHY
nokapaHHs Oimbmr M’sikuM 3a mpaBuwinamu crarti 82 KK, a crBoputu
OKpEeMHH I1HCTUTYT SKMM BpPEryJIOBaTH 3aMiHy JOBIYHOTO I1030aBJIECHHS
BOJI Ha CTPOKOBEe IOKapaHHs. [lpaBoBy miAcTaBy sl 3aMiHM
0€3CTPOKOBOTO MOKapaHHS 3acy/KEHOMY HeoOXinHO udepeHIiroBaTH
3aJIEKHO Bl KUIBKOCTI €Ii30/iB BUMHEHUX OCOOJIMBO TSDKKMX 3JIOUYMHIB 3a
SKi TPU3HAYCHO TIIOKapaHHS Y BHIOI JOBIYHOIO TO30aBIICHHS BOJIL.
Po3pobuti omHAKOBMH MiAXix A0 3aMiHM JOBIYHOTO TIIOKapaHHS Ha
BH3HAYCHUH CTPOK, 3a0e3neunTn okpemy nporeaypy B KIIK mrs posrmsamy
TaKUX ITHTaHb Yy CYAOBOMY IOPSAKY Ta Iepen0aunTH NpoLecyalbHUR
MOPSIIOK OCKAap)KEHHSI CY/AOBHX pillleHb y pa3l BIIMOBU Yy 3aJ0BOJICHHI
MIOJIaHHSI 3aCY/PKEHOTO NPO 3aMiHy JIOBIYHOTO IIOKapaHHsI.
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2. 3akoH Ykpainu «IIpo BHECEHHS 3MiH 1O NESIKHX 3aKOHOAABUMX
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Ne 4048 Big 03 Bepecnst 2020 poky. URL: http://wl.cl.rada.gov.ua.

3. 3akon Ykpainu «IIpo BHeceHHs 3MiH 10 Koxpekcy Ykpaiuu npo
aJIMIHICTpaTHBHI NpaBornopyieHHs, KpiuMiHaibHOTO KoJeKCy YKpaiHu Ta
KpumiHanpHOro mporecyaabHOTO KOJEKCY YKpaiHH MO0 BHKOHAHHS
pitmens €Bporeficbkoro cyay 3 mpas monuau Ne 4049 Bim 03 BepecHs
2020 poxy. URL: http://wl.cl.rada.gov.ua.

Ceinyuyvxuii Anopiii Bikmopoeuu,
JIMPEKTOp YKPaiHCHKOTr0 HAyKOBO-OCIIIHOTO
IHCTUTYTY CHeUialbHOT TEXHIKU Ta CyJIOBUX
excriepTu3 CinyxOu Oe3neku Ykpainy,
KaHIUIaT IOPUIMIHUX HAYK

TPUMAHHS 1T BAPTOIO IK BHHATKOBUM 3AXI]I
3ABE3IIEYEHHSA YYACTI HNI1IO3PIOBAHOI'O
B J1OCYAOBOMY PO3CJIIAYBAHHI

OmHuM 13 3amoODKHMX 3axOiB y KpPHMIHAJBLHOMY HIpoLeci €
TPUMaHHS MiJ BapTOI, IO BHU3HAYAETHCS SIK BHUHATKOBHH 3amoOiKHHMN
3axij, SKAH 3aCTOCOBYETHCA BUKIIOYHO YV Pasi, SKIIO IPOKYPOP AOBEAE, II0
YKOJICH 13 OUTBII M SIKMX 3aIT001KHNX 3aX0/IiB HE 3MOXKE 3aM00ITTH PU3HKaM,
nependadennM KIIK VYkpaiau. 3 nporo mpusomy B. B. Hazapos 3a3nauae,
o0 TPHUMaHHS T BapTO0 BBAXAETHCSI HANWCYBOPIIHUM 3  yCix
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nepe0aYeHNX YMHHUM 3aKOHOJABCTBOM 3arOODKHHX 3aXO[IIB, ITOB’I3aHIX
i3 1030aBIEHHAM JONMHH BOJI, HEOOXIHICTIO TMIIKOPSTUCS BUMOTaM
peKUMy B Micusx yB’si3HEeHHs [HazapoB, c. 31]. 3acTocyBaHHS IBOTO
3armo0iHOTO 3aX0/1y CYTTEBO OOMEKYe IMpaBa JIOAUHU 1, IEPEIyCiM, PaBO
Ha cBoOomy Ta OCOOMCTY HEHOTOPKaHHICTh, SKE€ TapaHTOBAHO
Koncrurymieto Ykpaiau (ct. 29), 3aranpHOI0 JEKIapamielo IpaB JIOJAWHU
(ct. 9), €BponeiichKOI0 KOHBEHIIIEIO TIPO 3aXHCT NPaB i OCHOBHHUX CBOOOT
moguHA (cT. 5). [TomoxeHHs mpo Te, M0 HIXTO HE MOXe OyTH miamaHuit
0e3MiICTABHOMY apeluTy 4u TPHMAHHIO 111;[ BapTOIO 1 HE MOXKe 6YTI/I
1mo30aBiIeHHi CBOOOIM 1HAKIIE SIK 34 TAKUX IiACTaB 1 BiAMOBIAHO 0 TakKol
MPOIETypH, sIKa BPEryjiboBaHa (YCTAHOBIICHA) 3aKOHOM, € MIKHAPOIHUM
cragapToM. [IpoTe NpaKkTUKU 3aleBHSIIOTH, IO HEMae HEOOXITHOCTI B
YCTaHOBIICHHI MEHIINX 4YH OUIIINX OOMEXeHb /IS 3aCTOCYBaHHS
BKa3aHOTO 3aro01KHOTO 3aX0.y.

3 iHmoro 00Ky, TPHUMaHHS IIiJl BApTOI € HAHOLIBII MPOIYKTHBHUM
3armo0KHUM 3aX0JI0M, & OCKUTBKH IeH 3al001KHUI 3aXil] CYTTEBO 0OMEXKYe
cB0O0Oy TPOMAJsIH, TOMY IOBHHEH 3aCTOCOBYBATHCS JIMIIE Y BHIIQJIKaX,
KOJIM iHIIi 3axoau € HeedekTBHUMH [1, c. 31].

Crin 3a3HAYUTH, IO TPUMAHHS IiJ] BAPTOK 3aCTOCOBYETHCS JIUIIE
JI0 TEBHOI Kareropii ocib, a came: A0 0ocoOM, sKa IIig03PIOEThCS abo
00OBMHYBAaYVETHCS B VUMHEHHI KDHUMIHAJIBLHOIO IIPABOIIODVIIEHHS, 32 SKHI
3aKOHOM IepeadadeHo OCHOBHE IOKapaHHS vV BHIJAAI mrpady B PO3MIDI
IIOHAJ TPHU THCSYl HEOIOAATKOBYBAHHX MIHIMYMIB JIOXOIIB I'DOMAIsH; IIO
paHime cyguMoi 0coOH, sIKa IIII03PIOETHCS a00 OOBHHYBAYYETHCS B
VUMHEHHI  KPHMIHQJIBHOTO  IPABONOPVIIEHHS, 3a SAKHHA  3aKOHOM
nepeadavYeHo MOKapaHHs vy BUIIISAAI 1T030aBJIEHHS BOJII Ha CTPOK O TPHOX
POKIiB, 10 pagime He cyauMoi 0coOM, sKa IMiJ03PIOETECS  Ud
00OBHMHYBAaYYETECS B YYMHEHHI KPUMIHAJILHOIO MPAaBOMOPYIIEHHS, 32 SKUM
3aKOHOM IIepen0aYeHo MOKApaHHS y BUIIISII [MO30aBICHHS BOJI Ha CTPOK
IO T’ATH POKiB, MO paHilIe HEe CYAUMOI OCOOM, SKa IiIO3PIOETHCS abo
00BHHYBAaYy€ThCA B YUWHEHHI KPHMIHAIBHOTO TPABOTIOPYIICHHS, 32 SKHI
3aKOHOM IIepe0adeHo MOKapaHHS y BHUIIIAJI 1MO30aBICHHS BOJI Ha CTPOK
MOHAJ I’SITh POKIB; A0 paHilie cyauMoi ocoOH, sika MiJI03PIETHCS abo
OOBHHYBAYYETHCSl B YUMHEHHI KPUMIHAJIBHOTO MPABOMOPYIICHHS, 33 SKHI
3aKOHOM Mepen0ayeHo MOKAPaHHs y BUIJISIII MO30aBICHHS BOJI Ha CTPOK
MOHAJ TPH POKU, Ta IO OCOOH, SKYy PO3NIYKYIOTh KOMIECTECHTHI OpraHd
1HO3eMHOI JIep)KaBU 332 KPUMIHAJIbHE MPABOMOPYIICHHS, Y 3B 53Ky 3 SIKUM
MOXe OYyTH BHPIIICHO MUTAHHS NP0 BHIAYy OCOOHM (EKCTPAIUIiI0) Takiit
JepKaBi IS TPUTSATHEHHS JO KPUMiHAJIBHOT Bi,HHOBi,Z[aJII)HOCTi abo
BUKOHAHHA BUPOKy [2]. I3 1boro Hepenilcy BUAHO, IO IIi 0coOu
XapaKTepU3yIOTECs MiBHUINEHOI CYCHUIBHOK HEOE3MEYHICTI0 Ta MAaloTh
CXUJIBHICTE O CHCTEMATUYHOIO BUMHEHHS KPUMIHAILHUX IIPABOIIODYIIEHE.

V  JOKTpHMHI KPHUMIHQJIBHOIO IIPOIECY BHOKPEMIIOIOTL BUIH
TPUMAaHHS I BapTO0 — THMYACOBMM apeiiT 1 eKCTPaauLiMHUKA apelirT.
TuMuacoBuii apemT 3aCTOCOBYETHCA MO OCOOM BHKIIIOYHO HA IMiACTaBI
yXBaJiM ciigyoro cyani. IHImiaTopoM pO3Iisay Takoro IUTAHHS €
MPOKYpOp, Yy Me¥axX TEPUTOPiadbHOI FOPUCAMKIII SKOTO 3HiHCHEHO
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3arpuManHs. KIIOMOTaHHS MNP0 3aCTOCYBaHHS THMYacOBOIO —apeIITy
I0JIa€THCSI BUHATKOBO Y IUCHMOBIi# hopMi.

Take KI0MOTaHHS PO3MISAAETHCS CHIAYUM CYIIEH V HAWKOPOTIIUI
CTPOK, aJle HE Mi3Hille CIMAECATH IBOX TOAUH i3 MOMEHTY 3aTPUMaHHSI
ocobu. Y 3acimaHHi 00OB’S3KOBO O€pYTh V4acTh 1 BHCJIOBIIOIOTH CBOI
IYMKH IIDOKYDPOD Ta 3aTpuMaHa ocoba. Y pasi gkmo ocoba, om0 SKOI
BUDIIIYETHCS MUTAHHS [IPO 3aCTOCYBAHHS THMYACOBOI0 apelITy, HE BOJOIIE
JIep)KaBHOIO MOBOIO, TH 3a0e3meuyeThes yJ9acTh nepexiaaada. [Ipu nsoMy B
3aCilaHHl MOXYTh OpaTH y4acTh Ta BUCJIOBJIIOBATHA CBOI JIYMKHU 3aXHCHUK
ocobu, 1 3aKOHHHMIA IIPENCTABHHUK, IPEACTABHUK IUIUIOMATHYHOI YU
KOHCYJBCBKOT YCTaHOBH 3alIUTYI0Y01 CTOPOHH [2].

Bapro 3BepHYTH yBary Ha 1€ OOMH OCOOJIMBMHA BHI TPUMAaHHS IIif
BapTOI0 — €KCTPAIULIMHANA apellT, OCOOIMBICTh SIKOIO IOJIITa€ B OOMEKEHHI
mpaB 0coOH, siKa mepedyBac 3a MeKaMM JEP)KaBU, Ta KM CIPSIMOBAaHMN Ha
3a0e3nevYeHHs eKCTPAIHIIT 0COOH, SIKa PO3IIVKYETHCS iHO3EMHOIO JIepIKaBOIO 32
BUMHEHHS KPUMIHAJIBHOIO IIPAaBoOIIOpyIIeHHd [3, c. 14].

IIporecyanbHa ¢dopMa 3aCTOCYBAHHS EKCTPAIUIIMHOIO aperrTy
BiAPI3HAETLCA Bia IPOLIELYPH TPUMAaHHS ITiJl BapTOIO, Ta BKIIOYAE B cebe
Taki erTamy: JODPYYEHHSA (3BEPHEHHS) LEHTPAIBLHOIO OpPra"ly IIpo
3aCTOCYBAHHS  EKCTPaAUIIMHOrO  apeliTy; BHHECEHHS IPOKYPOPOM
KJIONOTaHHA NP0 €KCTPAIUIlMHUI apellT; 3BEPHEHHS IPOKYypopa o
CIIIIYOr0o Cyaml 13 IWMM KIOMOTAHHSAM; DO3IVISLA KIIOIOTAHHS CIIIIYMM
CVIIEI0; aleNsiiHe IIPOBAaUKEHHS IIONO0 VXBAaIH CJIIIYOr0 CYIIl IIPO
eKCTPaJULIMHNNA apelT, BUKOHAHHS YXBajld IIPO €KCTPaIMIIIHAI apellrT;
nepiogvyHa IEPEBIpKa CIIOYUM CYAJEK0 HagBHOCTI IACTaB  IuId
MOJAJBIIOr0 TPUMAaHHS 0COOM mix BapTor (KOXHI nBa wicswni). Bapro
3a3HAYUTH, 10 CTPOK EKCTPaIUIIMHOIO apeluTy HEe MOXE IEPEBUIYBATH
12 wmicauiB. IleHTpanbpHuii oprad VYKpaiHM HEBIAKIAAHO MTHUCHMOBO
iHbopmye Ympasainas Bepxosaoro Komicapa Opranizamii O0’exHaHux
Hamiii v cmpaBax ODKEHIIIB TPO KOXHUM BHUIAJOK 3aCTOCYBaHHS
THMYaCOBOro ab0 eKCTPaJIUIIHHOTO apemTy 10 0cio.

OrKe, ONHMM 13 BaKJIMBUX IIMTaHb, SAKI BHHHUKAIOTH IIiJ dYac
JIOCYIOBOI'O PO3CIIIAYBAaHHS, € 3aCTOCYBAHHS TPUMAaHHS IIiJ] BapTOI SK
BUAY KDPUMIHAJILHOIO IPOILECYAILHOIO IPMMYCY 3alo0iXkHOTO XapakTepy,
[OB’A3aHOT0 3 OOMEXEHHSM CIIIYUM IpaBa o0coOHM (IiJ03DPIOBAHOTO,
00BHMHYBAaYEHOTO, 3aCYIHKEHOr0) Ha CBOOOIY 1 0COOMCTY HEIOTOPKAHHICTE.
Takuii 3amo0DLKHMI 3aXiJ MOBUHEH 3aCTOCOBYBATHCS CTPOrO Y DPaMKax
KPUMIHAJILHOIO IIPOLECYAIIBHOTO 3aKOHOIABCTBA, IO YHEMOXXIUBUTH
3IIOBKMBaHHS  MPEJCTaBHUKAMHU  IPABOOXOPOHHHX  OpTaHiB  CBOIMHU
IIOBHOBa)KEHHSIMHU.
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Cemenuwmuna-@izonv bozoana Mukonaiena,
BHKJIa/lauka Kadeapu Teopii mpasa

Ta KPUMiHAJIEHO-TIPOIIECYaTIbHOI AisTTBHOCTI
HamionansHoi akageMii Jlep:xaBHOT
MPUKOPJIOHHOT CIIy)k01 YKpaiHu iMeHi

b. XmenbHUIBKOTO

MPUHIUIN B3AEMOII IEPKABHOI IPUKOPJTOHHOT
CJIYKBU YKPAITHU 3 HAIOHAJILHOIO NOJIIIEIO
B MPOTUII HAPKO3JIOYUHHOCTI

[Mpobnema moB’s3aHa 3 MOIMPEHHS HAPKO3TOYWHHOCTI CHOTOJHI
Halyma l'IpO6J'IeMI/I HAIIOHAJIBHOTO ~ XapaKTepy, TOMY BiXl e(QEKTHBHOCTI
B33€MOIii y poOOTI NPaBOOXOPOHHHX OPraHiB YKpaiHU 3aIeKHTh (I)OpMyBaHHH
curyauii y cepi HE3aKOHHOTO 00Iry «HApPKOTHKIB» Ha TepuTOpii Ykpainu a
TaKoK 0e3MoCepeHbO Bijl iXHHOTO MOCTa4YaHHs — KOHTpaOaHau.

[lpuHIMIE € B@XJIMBOIO  CKJIAJOBOI0  YAaCTHHOK  Oyab-sKol
OpraHi3oBaHoi cHCTeMH. 3 1i€l NMPUYMHU JOCIIPKEHHS NPOOJIeMH MPUHIIMITIB
B3aeMogii JlepkaBHOI MPUKOPIOHHOI CIykOMm YKpaiHU (maii 1Mo TeKCTy —
AIICY) 3 mnpaBOOXOPOHHWMH OpraHaMHd € JIOTIYHUM TIPOJOBXKEHHSIM
JOCII/UKEHHSI CaMOro TMOHATTS «B3a€EMOJisD» SK OpraHi3aliiHO-TIPaBOBOTO
sBUIIa. BracHe ymiHHA 3a0e3MeYnTH IOCSATHEHHS IIOCTABJICHOI METH MpH
BUKOHAHHI CITy’)KOOBO-00MOBHX 3aBaHb, 3a0€3MCUMTH MPH IOMY IHTEPECH
CYCIIIIbCTBA Ta YHUKHYTH IIPU LbOMY HEOa)KaHOrO € He IIOo iHIIe, SK
JIOTPUMAHHSI IIPUHLMITIB IiSTTBHOCTI.

3po3ymiso, mo gisutbHicTh JTICY He3anekHO BiJ CBOIX Pi3HOBHUIIB,
3MIACHIOETHCS HAa TMIJACTaBi SK BIMOMYUX TaK i MDKBIIOMYHX IPAaBOBHX
HopM. Io x cTocyerbes mpuHImImB misutbHOCTI AIICY HeoOximHO
BIIMITHTH Te, IO i TiSUTBHICTH B 000B’SI3KOBOMY TOPSIIKY 0a3ylOThCS Ha
HOpMax HAaIlOHAJIFHOTO 3aKOHONABCTBAa. Tak, 3akoH VYkpainu «[Ipo
nepkaBHUN KOpaoH Ykpainm» 1a «[Ipo JepkaBHy MPUKOPIAOHHY CIy) Oy
VYkpaiHu» BU3HAUatOTh OCHOBHI npuHIuny aisuibHOCcTi ATICY. Ase nopsn 3
OCHOBHHMMH IIPUHLIMIIAMHY, K 3a3Hadae [.M. IlacrepHak, € me: «IpUHIMIN
JiSUTBHOCTI TIPOMHCAaHI y CHIeUialbHHUX 3aKOHAaX, IO PETYNIOITH OKpeMi
HanpsaMKHY AismbHOCTI opraiB ATICY» [4,c.97] ogHNM i3 TakMX 3aKOHIB Ta
0e3rmocepeIHFO OpraHoM 3 sSKUM 3JiHcHIOE B3aemonito 3 JAIICY e 3akon
VYxpainu «I[Ipo HanionansHy nosimiroy.

.M. TIlacrepnak Bka3ye Ha Te, mo: «CKIagHicTh NpodiIeMu
nociipkenHs npuHnumiB B3aemonii ATICY 3 npaBooXOpOHHMMH OpraHaMu
[OJISITa€ B TOMY, IIO0 BHUHHMKAE€ HEOOXIAHICTH PO3MEXYBaHHSA IPHUHITUIIB
nisuteHOCTi ATICY Ta mpaBOOXOPOHHHUX OpPraHiB Ta MPHHIMUIIB, HA Mi/ICTaBi
SIKUX 31MCHIOETHCS OpraHizallis B3aeMoii Misk Humuy [4, c. 97].
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P.M. Jlsamyxk [2, c. 77-80], LM. Casenko [7], B.M. Ilmimikin [8,
c.506] Ta iH.., Yy cBOIX JOCIHIPKCHHSX ONKMCYBaJM HHM3KY 3arajJbHHUX Ta
cneuianpHuX npuHouniB B3aemonii JAIICY 3 npaBOOXOPOHHUMH OpraHamMu
aJie HeOOXIHO BiMITHTH, IO JOCIHI/PKEHHs HpUHIHUIIB B3aemonii JIICY
ta HamioHampHOI mOMNIMil y mpoTHAil HApKO3JIOYWHHOCTI HA CHOTOIHI €
MaJIOLOCIIPKEHNMH.

OpHilt 3 OCHOBHHX ITEPeIyMOB JUIA e()EeKTUBHOI OpraHizarii mpoTumii
KPUMIHAIBHAM NPAaBONOPYIICHHAM y cepi 00iry HapKOTHYHHX 3aco0iB €
3HaHHs CHIBPOOITHUKAMH ONEPATUBHUX Miapo3zinie HanionanbHoi mominii
ta JIICY, ocobmuBocredi ¢(yHKUioHyBaHHA L€l cdepu B ymoBax
PHHKOBHX BiZTHOCHH.

Cepen npunnumniB Bzaemozii JAIICY 3 iHIIMMU TPaBOOXOPOHHUMU
opraHamu sKi po3rsimaB y cBoeMy pocmimkeHi [.M. Iacteprak okxpemoi
yBard 3aciyroBYIOTh IIPHHIMI O€3MepepBHOI B3a€MOIIl Ta NPHHIWII
OIMPOKOTO 3aCTOCYBAaHHS TJIACHMX Ta HermacHuX ¢opMm 1 cmocoOiB
B3a€EMOJIi, a/[pke caMe BOHM Ha Hally AyMKYy € MpPIOPUTETHUMH Ta
e(eKTUBHUMH B NPOTHIII HapKo3nounHHOCTI. [lepinii npuHIUI O3HayYae
B3a€EMO3B’SI30K 1 €IHICTh BIAPI3KIB Yacy, B SKHUX pPEali3yIOThCSl IEBHI
enemeHTH B3aemonii opranie JIICY 3 iHIIMMH NPaBOOXOPOHHUMH
opraHaMu. Jlpyruii mpuHIMI Toisirac y BHOOpI TUX (GOpM Ta crnocoOiB
IISUTBHOCTI, SAKi BIAMIOBINAIOTH YMOBaM y MICHAX BHKOHAHHS CIYXOOBHX
3aBlIaHb: Ha JEpKABHOMY KODPIOHI, Ha aaMiHICTpaTHBHOMY KOpAOHi 3
ABTOHOMHOIO Pecy0mikoro KpI/IM Ha JHII pO3MEXyBaHHI B 30HI
TPOBE/ICHHS AHTHTEPOPHCTHYHOI onepartii [4, c. 99].

B miarBep/ukeHHs  ©EKTMBHOCTI BHIIC BKA3aHWX INPHHLMIIB
HaBEJIEMO HACTYITHI MPaKTHYHI Ta TeopeTH4Hi acrekTH. OHUM 3 3pa3KOBHX
MIPUKJIAIIB B3a€MoL[i'1' JAICY Tta HamionansHOI noniui'l' B HpOTI/I)Ill
HapKOSHO‘IHHHOCTl e te, mo 21 Gepesns 2019 PpoKy mij 4ac CHijibHOT
omeparii Cnyx6u Oe3nekn, HanionameHoi mominii Ta [epikaBHOI
MIPUKOPIOHHOT CIy)0m YKpaiHu Oyno IIKBIIOBAaHO BEIUKHHA MOPCBHKUI
KaHaJ KOHTpabaHAN HApKOTHKIB: y mopTy Onecu BIiIy4eHo 257 KT KOKaiHy,
SIKFH TIepeBO3MIIM B KOHTelHepi 3 OaHaHamu 3 ExBamopy yepes Ykpainy mo
kpain €Bpomu [3, c.42]. Takox no mpuknaay y mwotomy 2017 poky
yKpaiHis, SKHA Moxke OyTH TPUYETHUM JIO BHUIOTOBJICHHS Ta
PO3IMOBCIO/KEHHSI HAPKOTHYHHMX 3aco0iB, 3aTpUMalii IPUKOPJOHHHUKA
YepHIriBChKOro 3aroHy CIUIBHO 3 NpejacTaBHUKaMu HaiioHabHOT modiii.
MOK/IMBY MPUYETHICTH O MPOTUIPABHOI [iSUTBHOCTI OJHOTO 3 MICIIEBHX
xuteniB M. ['opoaus 3a pesynbraTamMu pearnizauii iHpopMarii BCTaHOBHIH
onepatuBHi cmiBpoOitTHukn JIICY Ta moBimoMwIn NpeICTaBHUKIB
HamionaneHoi momiii [5, ¢. 54].

Oxpemoi yBaru 3aciyroBye mnosumiss P.P. I'penp sikuii y cBoemy
JUCepTaIlifHOMY JOCHIDKEHI BKa3aB Ha Te, IO : «OpTaHi3aiis B3aEMOIii y
npotieci OnepaTuBHO-PO3UIYKOBOT aisuibHOCTI» [1, c. 69] € oauum i3
CTPYKTYPHHX €JIEMEHTIB OpraHi3allii onepaTuBHO-PO3IMIYKOBOI MisITLHOCTI
oneparuBHuX miaposainis MBC ta JAIICY.

B mopiBHsHI e]eKTHBHOCTI BKa3aHMX NPHHLIUIIB Yy IOCHIDKEHI
M.I ITonoBrua BKa3aHO, IO OAHMM 3 OCHOBHHX 3aB/aHb ()YHKI[IOHYBaHHS
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CHCTEeMH 1H(OpMaliiiHO-aHAIITHYHOTO 3a0e3MeUeHHsT MPOTH/IT HE3aKOHHOMY
00iry HapKOTHYHUX 3aCO0IB €: «3a0e3MCUYCHHs TUHAMIYHOI W e(EeKTHUBHOI
inQopmaiiiiHoi  B3aemonii  Beix  cTpykrypHux  cinyx0 MBC, CBY,
ADPCY, ANCY 3 iHIWKMMH NPaBOOXOPOHHHUMH OpraHaMu 1 Jep)KaBHUMH
ycTaHoBaMm» [6, . 64]

[TlincymoByroun BWKIaJeHE 3HAYMMO, IIO BKa3aHI NPUHINIH
B3aemonii ATICY ta HamioHamsHOI MOMIIIIT € JOCHTH BaYKITUBUMH B TIPOIIEC]
CIiBPOOITHHITBA y Cepi MPOTHIi HAPKOIOYMHOCTI SIK HA JEPKABHOMY
KOpAOHI Tak i B yOe3Ne4yeHHI MOTPAIUITHHS HApKOTUYHHX DPEYOBHH Ha
TEPUTOPIIO HAIIOT JIePKaBH.
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Cementok Onexcanop I'eopeiiiosuu,

nepumii 3acTynHuk Kepisauka Mixsigomuoro
HAYKOBO-/10CJIiIHOT0 LIEHTPY 3 IIPOOIeM
060pOTHOM 3 OPraHi30BaHOIO 3IIOYUHHICTIO

npu PHBO Ykpainu, TOKTOp IOPUINIHNX HAYK;
Byzepa Cepeiit Ieanoseuu,

HadaIbHUK BiJITY 3 BUBUEHHS MPOOIIEM
3aXUCTY HAIllOHAIBHUX IHTEpECiB

B €KOHOMIUHIH cdepi Ta mpoTuaii kopymiii
MiXBiTOMYOr0 HAYKOBO-IOCIIHOTO LICHTPY

3 mpobJIeM 6OPOTHOU 3 OPraHi30BAHOIO
snounHHIicTIO pu PHBO Ykpainu, nokrop
IOPUANYIHUX HAYK

VXA BIOCKOHAJIEHHST 3AKOHOJIABYOI MPOTHUITT
OPT'AHI3OBAHIN 3JIOYMHHOCTI

Y Crparerii 0OpoTBOM 3 Opra”i30BaHOI 3JIOUYHMHHICTIO, SKa
cxBajieHa posnopspkeHHsM Kabinery MinictpiB Ykpainu Bij 16 BepecHs
2020 p. Ne 1126-p, BKa3zyeThbcs, IO BiJCYTHICTh CHCTEMHOIO HiIXOIy N0
BEJICHHs OOpOTHOM 3 OPraHi30BaHOI 3JIOYMHHICTIO, HCHAJICKHHH pPIBEHb
B3a€MO/Iii TPaBOOXOPOHHHMX OpraHiB y BiINOBiAHIN cdepi, 3acTapine Ta
posbanaHcOBaHE HOPMAaTHBHO-TIPABOBE 3a0€3MEUYEHHS 3 MUTAaHb OOPOTHOM 3
OpraHi30BaHOIO 3JIOYMHHICTIO, HEJOCKOHAJICTh MPOLEAYPH MOHITOPHHTY
KPUMIHOTEHHOI ~ CHTyaIlii, BIJCYTHICTh KOHCOJNIZOBaHOi 00’ €KTHBHOI
METOJOJIOTTl OMIHKM 3arpo3 OpraHi30BaHOI 370YMHHOCTI, BHKOPHCTAHHS
3actapiiux (GopM i MeToaiB OOpOTHOM 3 TaKHM SIBHIICM NPU3BOJMTE JI0
3arOCTPEHHs NPOOJIEM, NOB’S3aHMX 3 OPraHI30BAHOK 3IIOYMHHICTIO, Ta
HHU3BKOTO PiBHA €)EeKTUBHOCTI OOPOTHOU 3 HEFO.

OnHKUM 3 KepiBHUX NMPUHIUMIB BKa3aHoi Ctparerii € BIOCKOHAJICHHS
HOPMAaTHBHO-TIPaBOBOTO 3a0e3reveHHs, 30Kpema, HOPMAaTHBHE
PEryIOBaHHs JICP)KABHOI NOIITHKH Yy cq)epl 60poTHEON 3 OpraHi30BaHOIO
3nounHHICTIO. [lpM mpOMy  HarajgbHOIO € npo6neMa YIOCKOHAIICHHSI
3aKOHOJIaBCTBA 3 MHTaHb NMPOTHIil OpPraHi3oBaHil 3JI0YMHHOCTI Ha OCHOBI
NPOBEJICHHSI KPUMIHAJILHOTO aHaJi3y Ta aHalli3y PHU3MKIB OpraHizoBaHOl
3JI0YMHHOCTI, 10 Bianosinae cranaapram €C. 3okpeMa, 3 BUKOPHCTAHHIM
CUCTEMH OIL[IHKH 3arpo3 TSDKKUX 3JIOYMHIB Ta OPraHi3oBaHOi 3JIOYMHHOCTI
(SOCTA VYkpaina) ajiasi BU3HAuYGHHS peajibHOI cuTyauii y BiJgmoBimHI#H
ctepi, YUHHMKIB, SKi MOTPeOyIOTH MEPIIOYEPrOBOTO BIUIMBY, HAIPSIMIB
3MI0YUHHOI ~ JISUTBHOCTI  OpPraHi30OBaHHMX 3JOYMHHUX TIpyn  (30Kpema
XapakTepHi 0co0JIMBOCTI Ta iH}pacTpyKTypa, o HUMH
BHUKOPHCTOBYETHCS); BIUIMBY OPraHi30BaHOI 3JIOYMHHOCTI HAa CYCIIUIBCTBO;
MIPUYWH 1 YMOB, IO CIIPUSIOTH JiSTIBHOCTI 3JI0YMHHUX YTPYIIOBaHb.

BpaxoByroun BUIIEBUKIACHE, CITiJl 3a3HAYUTH, IO OCTAHHIM 4acoM
3arpo3NMBHAX TEHACHLIH HA0ylno pPO3MOBCIOUKEHHS B  CYCHIUIBCTBI
KpUMiHaJIbHOI CyOKymbTypum Ta imeosorii. HeratmB mporo daxropy
MiACHIIOETECS  BHUKOPHCTAHHAM OpPraHi30BaHOIO 3JIOYMHHICTIO CYyYacCHHX
iHpopManifHO-KOMYHIKallifHUX TEXHOJIOTH, HacaMmIepel, MOXKJIMBOCTEH
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Mepexi [nrepner. Haii0inbin Bpa3nMBOIO KaTEropi€lo IpoMajsH 110
BiJTHOIICHHIO JIO i IIbOT0 (PAKTOPY € HEMOBHOITHI.

KpuminaneHa cyOKynbTypa Ta iA€OJIOTiS NMPOTHCTOITH TPAAWLIHHIM
MOpaJIbHO-€TUYHUM IIHHOCTSIM CYCIIUIBCTBA, TparHe MiJIMiHUTH BCTaHOBJICHI
JIEep)KaBOI0 TPaBOBI HOPMH Ha  «GJOAiiickki 3akoHM». IIpomaranmi
KpUMIiHAIBHOI CYOKYIBTYpPH Ta iA€OJIOTil CHPHAIOTH OKpeMi 3aco0M MacoBOi
iHdopmarii, mpeICTaBHUKI MHUCTEIITBA Ta TTOJITHIHHX €JIIT.

3 MeTor BIOCKOHAJICHHS 3aKOHONABYOI NIPOTHAIl OpraHi3oBaHii
3JI0YMHHOCTI, HarajJbHUM € JOmoBHEHHs cT. 1 3akony Ykpainu «lIpo
3axXHCT cycniﬂLHO'l' MopaJii» MOHATTSIM KPUMIHAIBHOI CYyOKYJIBTYpH B TaKii
pefaKili: «KpuMiHaIbHA CYOKy/IbTYpa — ICEBLOKYIBTYPHE CEpeOBHILIC,
mo iCHye B CYCHNIICTBI ~Ta 3aCHOBAaHe HA  IPOTHCTABICHHI
3araJbHOBU3HAHMM IIIHHOCTSM, HOpMaM CYyCHIJIIBCTBA 1 BHPAKa€ThCS B
CHCTEMI 3JIOYMHHUX IMPHHIUMIB, GOpM opranizamii >KUTTSA, HETEPIIHIMOCTI
JI0 3aKOHOCIYXHSHOI TMOBEIiHKM Ta NpONaraHii KPUMiHATBHUX TPaUIii;
KpI/IMlHaHLHa 11e0NIoTisl  —  CHCTEMH  IOTJISIAIB i YABIICHb  IPYIOBOL
CBIZIOMOCTI 0Ci0, 3aCHOBaHOI Ha OLIHILI COLiaNbHOI AIFICHOCTI 3 TOYKH 30Dy
KpUMiHaJIbHOT CyOKYJIbTYpH», @ TAaKOXkK 3a00pOHOIO0 y cT. 2 3akoHy Y KpaiHu
«[Ipo 3axucT cycmiinpHOi Mopasli» BHPOOHUITBA Ta PO3MNOBCIOKEHHS
NPOXYKIIi, sika IPoIarye KpUMiHaJIbHY CYOKYJIbTYpY Ta i7€0JIOTiI0, B TOMY
gucyi B Mepexi «[HTepHeT».

Kpim mporo, mpomoHyerscsi momoBHMTH Kopmekc VYkpainum mpo
aJIMIHICTpaTHBHI TPABOMOPYIICHHS OKPEMOIO CTaTTel, Ky HEOOXiTHO
BHKJIACTHU Yy TaKiil pemakuii:

«Crarts 185-14. [Iponaranga KpuMiHaIbHOT i71€0NIOTTT

Hpomaranza KPUMIHAIBHOT 17€0JIOTIi HUISXOM PO3MOBCIOKEHHS
Marepiainis i (a0o) 1H¢)0pMau11 CIPSIMOBAHMX Ha:

1) monynspusaniro Ta NpPOCYBAaHHS KPUMIHANBHAX  TPAIMLIH,
aTpUOYTHKH KPUMIHAIBHOTO CBITY;

2) ¢opmyBaHHI B 0COOM OIIHKH CTiHKOI HETEPIHMOCTI MO
3aKOHOCIyXHSHOI TIOBEJIHKH Ta BUIPABJAHHs IIPOTHIIPABHOI MIOBEIHKH;

3) posmaioBaHHsS HEHABHCTI Ta BOpO)I(He‘Il 10 BITHOIICHHIO [0
CriBpOOITHUKIB OPraHiB KPUMIHAIBHOI IOCTHILI Y 3B’53Ky 3 BUKOHAHHAM
HUMH BiJIOBIIHUX TIOBHOBa)KEHb;

4) nyOniuHe BUIIPaBIAHHS 3JIOYMHHUX i 0cCi0, 3acy/DKEHHMX 3a
BYMHEHHS YMHCHHMX 3JIOYMHIB TSATHE 3a COOOI0 HakjaleHHs wmrTpady Ha
IpOMajsSH BiA JECATH 10 TPUALUATH HEOMOJATKOBYBAaHMX MIiHIMYMiB
JOXOIIB TPOMAaJsdH 1 HAa WOCAAOBUX OCI0O — BiI TPUIILTH OO CTa
HEOITOJATKOBYBAHUX MiHIMYMIB JTOXOJ[iB TPOMA/JISH.

[loBTOpHE TPOTArOM pOKY BUMHEHHsS MOPYIICHHS 3 4HCla
nepedaueHNX YaCTHHOIO MEepIIOK0 wi€i CTarTi, 3a sike 0coby Bike Oyio
MiIJAaHO aJIMIHICTPaTUBHOMY CTSTHEHHIO, — TSATHE 32 COOO0 HAaKJIaJeHHS
mrpady Ha TPOMAASH BiJl TPHILATH IO BICIMAECATH HEOIOJATKOBYBAHHX
MiHIMYMIB JJOXOZIB I'POMaJISH 1 Ha IIOCAIOBHUX OCi0 — BiJ I’ ATAECATH JI0 CTa
T’ ITAECATHA HEOTOAATKOBYBAaHUX MiHIMYMIB JIOXOJIiB TPOMAISTHY.
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Cuzuoun Bimaniu Muxaiinoeuu,

T.B.0. ['onoBu HanioHanbHOro areHTcTsa
VYkpaiHu 3 IUTaHb BUSBICHHS, PO3IIYKY

Ta YIpaBIiHHS aKTUBAMH, OJICPKAHUMU

BiJl KOPYIIIHAX Ta 1HITNX 37I0YHMHIB, KAHIUAAT
IOPUANYHUX HAYK

NEPCIIEKTUBHU PO3BUTKY KPUMIHAJIBHOT O
IMPOLHECYAJIBHOI'O 3AKOHOIABCTBA IOJO YIIPABJITHHA
AKTUBAMM, OJIEP)KAHUMH BIJI KOPYIIIMHUX M THIIUX
3JIOYUHIB

CranoM Ha cboroii y KpuMiHanbHOMY NpOLECYalbHOMY KOJCKCI
Yxpainn (nani — KIIK Ykpainu) nuranss po3iiyky akTUBiB, Ha sIKi MOXKe 6yTI/I
HaKJIQICHO apeIlT, Ta YIPaBIiHHS apeIlITOBaHUM MalHOM BpeTyJIbOBaHI BKpan
(¢parMeHTapHO, MO TOPOKYE Ha TPAKTUII IITHH psA CKIATHOIIB Y
MIPaBO3aCTOCYBaHHI.

Hacnpasni, APMA 3sragyersest y KITK Ykpaiau Bceoro Tpudi, a came: B
crartax 100, 170, 568. ITonoskeHb IMX CTaTeH MOCTATHBO JIMIIE IS TOTO HI00
MIHIMaJILHO 3pOOUTH MOXKJIMBUM BHKOHaHHs 3akoHy Ykpainu «[Ipo Harionanbhe
areHTCTBO YKpaiHW 3 NHTaHb BUSBJICHHS, PO3IIYKY Ta YIPABJiHHS aKTUBaMHU,
OJiepKaHUMU Bijl KOPYMIIIHKUX Ta HIIUX 3JI0YMHIBY» (ani — 3akoH). MeHII 3 THM,
niroui mosnoxkerHs crarti 100 KIIK Vkpainu cTBOpIOIOTH OLIbIIe MHUTaHB HiX
PETYIATHBHHX TOJNOXEHb. Tak, BOHM BH3HAYAIOTh, SIKI CaMe PEYOBi OKA3U
MOXYTh TieperaBatucs B yrpasiiHasa APMA. OxHak, mporeypa Takoi mepeaadi,
BUMOTU [0 KJIOTOTAHHS, BHMOTH A0 HOTO pO3MNIANY, BHUMOTH 10 YXBaJH
3aCTOCOBYIOTHCS 3a aHanoriero o crareit 171-173 KIIK Vkpainu. IIpu npomy,
LMBUILHO-TIPABOBUI  THCTUTYT aHaiorii € aOCOJIOTHO He BIACTUBUM IS
KpUMIHAJIBHOTO TIporiecy. Takuil cTaH pedeil 00yMOBICHHI TOUKOBUMH 3MiHAMU
1o KIIK Ykpainu Ha etari npuidHATTS 3aK0oHYy.

[pakTrunae 3pidcHEHHS (QYHKIIH pO3MIYKy Ta YHpaBIiHHA aKTHBAMHU
MIPOUTIOCTPYBaIM  HHU3KY CHCTEMHHMX HEJOJIKIB 3raJlaHoro MpaBOBOTO
perymoBaHHs TisutbHOCTI APMA.

Tak, APMA 3 MeTor SKiCHOTO BPETYJIIOBaHHS NMHUTaHb IOB’S3aHUX 3
repe/aucio akKTUBIB B YIIPABIIIHHS PO3PO0ICHO HU3KY 3aKOHOJABUYMX 3MiH.

Hopmu KIIK Vkpainu mpo apemT MaiiHa MOCTIJOBHO BH3HAYaIOTh
3arajpHi IpaBWIa HAKJIAJCHHS apelITy Ha MaifHO, BUMOTH JI0 KJIOMIOTAHHS IPO
apeluT MaiiHa, paBuiia PO3IJIsly TAKOTO KJIOTIOTaHHS Ta BUPIIICHHS ITUTaHHS
TIPO apellT, & TAKOXK ITUTAHHS CKaCyBaHHS apelTy.

Binrak, HoBi Hopmu KIIK VkpaiHu npo ynpaBiIiHHSA aKTUBaMH
BHJIA€THCS JIOLUILHAM TTOOYyBaTH 3a aHAJIOrielo apx1TeKTyp1/1 HOPM PO
apemT MaiiHa, a TakoX 00’eJHaTH iX y HOBy [naBy 17" KIIK YKpalHI/I iz
Ha3BOIO <<3axo;11/1 I10J10 YIPABJIHHS aKTUBaMH, OICPKAHUMH Bijl KOPYMIIHHUX
Ta {HIIUX 3J0YHHIBY.

Takum unHoM, APMA moOyJ0BaHO aHAJOTIYHO O YMHHOI pemaKiii
KIIK VYkpaiam HH3KY HOpM, SKHM 30KpeMa BPEryJIbOBYIOTHCS Taki OCHOBHI
TTUTAHHS:

CTBOpEHHSI MOXHBocTel it APMA Oparn yyacTs y KpUMiHaJIBHOMY
NIPOBAa/PKEHHI Yy BY3bKOMY KOJi MHUTaHb, IOB’S3aHUX 3 YIPaBIIHHIM
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apeIITOBaHUM MaWHOM  (BU3HA4YEHHS YIOBHOBaXkKeHOi ocobu APMA
YYaCHUKOM KPUMIiHAJILHOTO MTPOBA/DKEHHS, T MPaB 1 000B’A3KIB Takoi 0co0H);

cuHXpoHizauii nmojoxeHs 3akony Ta KIIK Ykpainu (ycyHeHHs komi3il
110/10 BApTOCTI aKTHBIB, 1[0 MOXYTh OyTH nepesaHi B yrpaiinHsi APMA);

CHCTEMHE BPETyJIIOBaHHA NPUIHATTA PIICHHS IO Nepefady akTHUBIB B
YOPaBIiHHA, a TAaKOXK IUISIXY YIPABIIHHSI HAMHU (YiTKE BH3HAYCHHS — IIiJICTaB
JUISL TIepeiadi aKTHBIB B YNPABIIHHS, BUMOT JI0 KIOMOTAHHS PO Mepeiady
aKTHBIB B YIPABIIHHS, POSMIAY KIONOTAHHA PO Nepeiady aKkTHBIB B
YHpPaBILiHHs, BUPILICHHS NATaHHS Mepefady akTHBIB, a CaMe 3MICT yXBald y
TOMY YHCII 31 IIUISIXOM YNPABJiHHS aKTUBaMH, & TAaKOX ITiJCTAB IPUITUHEHHS
Ta 3MiHU YMOB YIIPaBJIiHHS aKTUBaMHU. ).

VYci 3anponoHoBaHi HOPMH L€ AOCBIJ] Ta PE3yJIbTaTH IOJEHHOI poOOTH
3 apemToBaHUMHA aKTHBaMHA. APMA 311 iCHIOIOTECS YCi MOYKITMBI 3aX0TH 32171
3alpOBAPKCHHSI CHCTEMHOTO HOPMAaTHUBHOTO BPETYJIOBAaHHSA NMHUTaHb Iepenadi
aKTHUBIB B YIPaBIiHHA (CYNPOBiT YPAIOBOTo MPOEKTY 3aKOHY, KOHCYNBTAIIIT 3
HAapOJHMMH JAEMyTaTaMH INOJO BXKE 3apeecTpoBaHHMX y Bepxoshiit Pani
YkpaiHu 3aKOHOTIPOCKTIB).

Cuoopenko Jlapuca Bonooumupiena,
cTapimit ﬂa60paHT Ka(beILpI/I OTIepaTUBHO-
po3iyKoBoi AisimbHOCTI HationaneHoi
aKasieMil BHYTPIIIHIX CIIpaB

IMPABOBE PEI'YJIIOBAHHSA BUKOPUCTAHHS 3ACOBIB,
HEOBXTTHHUX IJIsI HPOBEJIEHHS CIIOCTEPEXKEHHSI
3A OCOBOIO, PIYYIO ABO MICHHEM

v JUSUTBHOCTI IIPaBOOXOPOHHHUX, PO3BiyBaIBHUX Ta
KOHTPPO3BiZlyBaJIbHUX OPraHiB yChOTO CBITY € yCTalleHi IHCTPYMEHTH Ha
aKTYyaJIbHICTh BUKOPHCTAHHS SKUX HE BIUIMBAIOTH Hi JOCATHEHHS HAyKH i
TEXHIKM, HI Tak 3BaHa iH(pOpMAIliiiHa PEBOJIOLIS, Hi pajMKalibHI 3MiHU
NIPAaBOBOTO PETyJIOBAHHSA Ta CYCHIIBHOTO SKUTTS. OIHMM 3 Takux
IHCTPYMEHTIB € Bi3yaJIbHE CIIOCTEPEKCHHS, AK€ Ja€ 3MOTY OJECp)KyBaTH
BaXJIMBY PO3BiAYyBaNbHY iH(pOpMamito B iHTepecax OE3MeKH CYCHIBCTBA 1
JIepKaBH, 3amo0iraTé BUMHEHHIO TSDKKHMX Ta OCOOJMBO TSDKKHX 3JIOUYHHIB,
BYaCHO BHSBJSTH Ta TNPHUIUHATH iX, €(EKTHBHO NPOBOJUTH JOCYJOBE
pO3cItigyBaHHsl KpUMiHaJIbHUX NpaBonopyuess [1]. Pazom 3 TuMm, HaykoBo-
TeXHIYHMH Tporpec, iH(poOpMaTH3alis CycHniibCTBa, pedopMyBaHHS
3aKOHOJIABCTBA MAlOTh CYTTEBHMH BIUIMB Ha IOPUAMYHI YMOBH Ta OILIHKY
MIPaBOMIPHOCTI 3aCTOCYBaHHSI Bi3yaJbHOTO CIIOCTEPEKEHHS SIK HETIacHOI
ciigyoi (po3urykoBoi) nii. [Ipu oMy, 3MiHM y NTpaBOBOMY peryJlOBaHHI,
iHpopManifHOMY 1 TeXHIYHOMY 3a0e3Ie4eHH] Bi3yaJIbHOTO CIIOCTEPEKEHHS
NIPU3BEJIN 10 BUOKpEMJICHHS (K (paKTHYHO, TaK i FOPHIUYHO) HOTO Pi3HMX
BUJIIB, JI0 KOKHOTO 3 SIKHX IPH INPaKTUYHOMY 3aCTOCYBaHHI IMOTPiOHO
M IXOJANTH iHIUBIyaasHO [2].

AHami3  JiSUTBHOCTI  ONEpaTHBHHUX  MIAPO3MAINIB Ta  OpraHiB
JIOCYZIOBOTO PO3CIIiTyBaHHS CBiUNTH, IO BIICYTHICTH AU(EpEHITiHOBaHOTO
MiAXOMy IO Opramisamii Ta TPOBEACHHS pI3HUX BHAIB Bi3yaJbHOTO
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CHOCTEPEKEHHS NPU3BOJMTHL JI0 3HIDKCHHS €(DEKTHBHOCTI pOOOTH JaHOTO
HanpsiMy, BU3HAHHS 310paHMX JI0Ka3iB HENONMYCTHMHMH, & y OKPEMHX
BUIJKaX /O IPUTSATHEHHS NPAaBOOXOPOHLIB A0 BIIMOBIAAJIBHOCTI 3a
HEOOIpyHTOBaHE BTPYYaHHS Y OCOOUCTE JKUTTS TPOMAISH.

Amnamiz cr. 269 KIIK Vkpainm n03BoJsie BHOKPEMHUTH IEKilTbKa
migctaB gns xnacudikamii miei HCPJI. Hacammepen, me 3acTocyBaHHS
¢dororpadyBaHHs, Bimeo3amucy, Ta CIEIialbHUX TEXHIYHUX 3aCO0IB I
cnocrepexxeHHd. [Ipu npoMy, 3a HEpIIMM KPUTEPiEM MOXKHA BHOKPEMHTH
Bi3yaJlbHE CIOCTEPEXKEHHs, IO 3IiHCHIOEThCS: 1) 0e3 BHKOpPUCTaHHS
KOJAHUX  TEXHIYHMX  3aco0iB;  2)3  BHKOPUCTaHHSIM  3aco0iB
¢dororpadyBaHHs, Bico3anucy Ta TEXHIYHUX 3aCO0IB I CIIOCTECPEKCHHS;
3) 3 BHUKOPHCTAHHAM JIMIIE TEXHIYHHX 3aCO0IB ISl CIIOCTEPEIKCHHS;
4) 3 BHUKOPHCTAHHAM TEXHIYHHX 3aco0iB s  CIIOCTEPEKEHHS Ta
BiJICO3aIUCY; 5) 3 BUKOPUCTAHHSIM TEXHIYHHUX 3aCO0IB I CIIOCTEPEKCHHS
Ta ¢ororpadyBaHHs; 6)3 BHKOPHCTAHHAM JIHIIEC 3ac00iB BiICO3aIUCY;
7)3 BUKOpHCTaHHSIM Juine 3aco0iB  aus  dororpadysanus; 8) 3
BHUKOPHUCTAHHAM 3ac00iB s (hoTorpadyBaHHS Ta BiICO3aIUCY.

dakTHyHe 3anpOBa/PKCHHS 3aKOHOJABLIEM Takoi Kiacudikauii Ha
MPaKTUIll TPHU3BOIUTH 10 TOTO, IO BIACYTHICTH y OyAb-iKOMYy 3
MPOLIECYATBHUX JOKYMEHTIB (xyomoTaHHs npo MPOBEJCHHS
CIOCTEPEKEHHS; yXBaJjla CIIJI0ro CyAIi Mpo I03BUI HA HOTO NMPOBEICHHS;
MIOCTaHOBA TPO IPOBEACHHS Bi3yaJbHOTO CIIOCTEPEKEHHS; AOPYUYCHHS Ha
Horo  mpoBeneHHA)  BKa3iBKM  Ha  3aCTOCYBaHHS  BiJ€O3alnCy,
¢dororpadyBaHHA, CIEIialbHUX TEXHIYHUX 3aCO0IB UIA CIIOCTEPEKEHHS
NPU3BOJNUTH 0 BIACYTHOCTI (popManbHUX MiACTaB iX BHUKOPUCTaHHS, IO
YHEMOXJIMBIIOE  edekTuBHy  opranizamito  gociimxysanoi  HCPJI,
JOKYMCHTYBaHHsI (DaKTiB 3JIOYMHHOI IiSUTBHOCTI, BUKOPHUCTAHHS 310paHHX
MarepiaiiB y KpUMiHaIbHOMY IPOBaKESHHI.

Tomy HOpMHU CT. 269 moTpiOHO copmymoBaTH Tak, abu y Oynab-
SIKOMY BHUIIQJKy ITIpH TIPOBEJICHHI Bi3yaJbHOTO CIIOCTEPEKEHHS MOXIIHBO
Oymo 0 3acTOCOBYBaTH sK 3aco0M Bimeo3ammcy Ta (oTorpadyBaHHs, TaK i
CremiabHl TEXHIYHI 3aco0M s crocTepexeHHs. Jlo OcTaHHIX Yy
BiTum3HsHIK Teopii OPJ] BimHOCATH OIHOKII, 30pOBiI TPyOHW, NpUIaIU
OadyeHHs y TeMpsiBl, a TaKOXX pi3HOMaHiTHI curHaiizaropu. IIpo te came
CBIIYMTH 1 BUBYEHHS 3apyOIKHOTO JIOCBiy BUKOPHUCTAHHS Bi3yallbHOTO
CHOCTEPEKEHHS y MyOJiYyHO JOCTYNHHX MICLSX 3 METOK BUKPUTTS Ta
po3cItigyBaHHs 3I04YHHIB [3—6]

Buokpemnenns y cr.269 KIIK Vkpainn 3acobiB  dikcarmil
iHpopmanii, 3 HamIOro MOIJANy, HE BHKIIOYAE 3apaxyBaHHI (OTO- Ta
BIICOTEXHIKA JI0 TEXHIYHHX 3aco0iB JJIsI CHOCTEpeKEHHS. AKe
(oToanapaty Ta BiZeOKaMepu BUKOPHCTOBYIOTh Yy HPOLECI CTEKCHHS He
JUIIe IS OTPUMAaHHS ONEepaTHBHO-PO3IIYKOBOI iH(opMarii Ta GpakTHIHIX
JAaHUX Yy KpHUMiHaJbHOMY MPOBAJKCHHI, a ¥ 3 MeTolo Qikcarii JaHuX,
HEOOXIHUX ISl CHOCTEPEKEHHS, 30KpeMa OTPHMaHHS BITi3HABAILHHX
3HIMKIB 00’€KTa Ta HOTO 3B’ A3KiB.

VYci HaBeneHi 3aco0M BBaXKa€EMO JIOIUIFHUM IIOEHATH y KaTErOpPiro
«TEXHIYHI 3acO0M ISl OpraHi3aiii Ta BEJCHHs Bi3yalbHOTO CIIOCTCPEKECHHS,
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110 OLIBLI MOBHO BiJ0MBa€ BUKOPHCTOBYBAHHUI MEPEIIIK ONEPaTUBHOT TEXHIKH,
HIXK «CTIeiaTbHI TEXHIYHI 3aCO0U JUTS CIIOCTEPEKECHHSD).

Takok 3ayBa)xmMmo, IO OKpIM 3a3Ha4eHHX 3aco0iB B mporeci
BI3yaJIbHOTO CIIOCTEPEXEHHS BHKOPUCTOBYIOTH W 1HINI — CIIEHiajJbHUI
aBTOTPAHCIIOPT, IPUMIIIEHH, 3aCO0H pamio3B’sI3Ky, 3aCO0M MAacKyBaHHS Ta
OINePaTHUBHOTO NPHUKPHUTTA. IIpH HBOMY BHKOPHUCTaHHS TaKuUX 3ac00iB HE
3HAaXOAWTH BimoOpaskeHHs a Hi y HopMax ctaTTi 269 KIIK Vkpainnm, a Hi y
HOpMax cT. 273 1bOro KOAeKcy.

Y 3B’A3Ky 3 BHKIQJCHHM BB@KAEMO IIJIKOM OOIPYHTOBAHOIO
MO3MIIII0 MO0 HeoOXiaHOCTI BuKIaaeHH: cT. 273 KIIK Ykpainu, ne cepen
IHIIOTO, TepeadauynTH MOJKJIMBICTh BUKOPHCTaHHS 3ac00iB 3a0e3redeHHs
HEIJIacHOCTI, a caMe:

3aco0iB  MackyBaHHA (MaTepialbHUX 3HApPSAAb I 3MiHH
30BHIHBOTO BHUIALY cy0’ektiB HCP, ix amapartypu, oOnagHaHHS,
MIPUMIIICHB i TPAHCTIOPTY);

3aco0M TPUKPUTTS — MHUCHMOBAa Ta ycHa Jne3iHpopmamis (Y ToMmy
4ucii JoKyMeHTH) moao cy6’ekriB HCP/I, ix miif, anapaTypu, o0OiagHaHHS,
NpUMILIeHb i Tpancnopry [7].

BaxuiBy ponib U1 OLIHKM 3aKOHHOCTI Bi3yaJIBHOTO CIOCTEPEKCHHS
Biﬂirpae TaKo)K MICLIE PO3MILICHHSI TEXHIYHHUX 3aCO0IB JUISl CIIOCTEPEIKEHHS,
OCKIIBKH CY0’€KTH CIIOCTEPEKCHHS MOKYTb 3HAXOAMTHCH Y IPOMaZICbKOMY
Miclli, & BUKOPHCTOBYBaHI HUMH 3acO0M — Yy JKUTII 4H lHH.IOMy BOJIOZIIHHI
ocobu. JlocmipKeH s 3a3Ha4eHOi TPOOIeMH TO3BOIWIO IHTH BUCHOBKY IIPO
HEOoOXiHICTh 3aKOHOJABYOTO 3aKPIIUICHHS TAKOI HOPMH: «MiCIIEM TPOBEICHHS
Bi3yaJIbHOTO CIIOCTEPEKEHHS CJIifl BBXKATH Miclie epeOyBaHHs HOro cy0 €KTiB
Ta TEXHIYHHUX 3aCO0IB, 1[0 HUIMH BUKOPUCTOBYIOTHCSI.

3 HaIOro MOy, 3alpONOHOBaHI 3MIHM CHPUSITUMYTh HE JIHIIE
BJJOCKOHAJICHHIO KpI/IMiHaJ'H)HOFO npoLecy, a MOXYTh CTaTH 4YacTKOIO
CYyYaCHHX HAYKOBHX KOHICILiH 1100 peopMyBaHHS ONEPATHBHO-
PO3IIYKOBOI AisIbHOCTI [8]. A/pKe ChOroaHi Mixk LHMMH BUJAMH JepHKaBHOT
JisUTEHOCTI 3aKOHO/IaBellb BCTAHOBUB HEPO3PUBHUIA 3B’ SI30K.
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Cumuyk Anamoniii Cmenanosuu,

CTapIIMi BUKJIa1a4 Kadeapu KpUMiHAIBHOTO
npouecy HarionansHoi akaiemii BHYTPIIIHIX
CrpaB

MMUTAHHS ITIPABOBOI PETJIAMEHTAIII ITPOIIECYAJIBHOTO
CTATYCY 3AKOHHOI'O IPEJCTABHHUKA
HEIIOBHOJIITHBOT' O IMIAO3PIOBAHOI'O,

OBBHUHYBAYEHOI'O B KPUMIHAJIBHOMY ITPOIECI

HenoBHomiTHi 0co0u, ski moTpanwin y cdepy KpUMiHAIHHOIO
MpoIIeCy, y CHIIy CBOIX BIKOBHX OCOOJIMBOCTEH MOTPEOYIOTH IMOCHIICHHS
CBOET MPABOBOI 3aXMIIEHOCTI, 3aCTOCYBAaHHS 10 HUX OCOOJIMBHX IIPABUII ITij
Yac TPOBA/UKEHHS M CTBOPEHHS A HUX JOJATKOBHX IIPOLECYabHUX
rapanTtid. OnHiero 3 GopM MpaBOTO 3aXUCTY € MOIBIHHE MPEICTABHUIITBO
iHTepeciB  HEMOBHOJITHBOTO  MiJO3PIOBAHOTO, OOBHHYBAa4eHOTO V
KPUMiHaJbHOMY MpPOBA/DKEHHI — WOro 3aKOHHMM IIPEICTaBHUKOM 1
3aXMCHUKOM (a/IBOKaTOM).

I{oz0 npeACTaBHMLTBA Y KPUMIHAILHOMY CYIOYHHCTBI, y ToMy qHCIT
i Takoro Horo pisHOBHIY SK 3aKOHHE NPE/CTABHHITBO, TO HOTO MOXHa
PO3MISAATA  SIK  MDKraly3eBMH IHCTMTYT. 3MICT BiIHOCHH, W10 HOro
YTBOPIOKOTb, CTOCYETBCS JisIBHOCTI IPEJICTABHHKA, YIIOBHOBAKEHOIO B CHITY
3aKOHY a0 JIOroBOpY Ha peaisallito Ta 0XOpOHy npas. 1 3aKOHHHX 1HTEpeCiB
ocobu, sKy BiH TPE/CTABIISE, T4 HA HANAHHA Takiii 0co0i ZIONOMOTH Y
6-7; 3, c. 108]. IliaTpumyro4nd BHCIIOBJICHY IMO3HUILIIO, BI,E[MITI/IMO, H_IO
MOJKJIMBICTh yYacCTi MPEACTaBHHKA MOTEPIUIOro abo IMi03pIOBAHOIO Y
KPHUMIHAJILHOMY ITIPOBAJKEHHI, CIIiJl PO3MIISIIATH SIK MPOLECyalbHY IapaHTito
ix mpaB. Tomy HaromocumMo Ha BaXJIHMBOCTI s 3a0e3NeUeHHs IpaB
HETMOBHOJTITHIX TiI03PIOBAHOTO, 0OBUHYBAYEHOTO HAJIEKHOTO 3aKOHOJABUOTO
3aKpIIUICHHs] y4acTi iX 3aKOHHOTO NpPEJCTaBHUKA, MIJICTaB Ta TOPSIKY
3aJTydeHHs, 3MICTy H0ro 1paB Ta 000B’sI3KiB.

Y u. 1 cr. 488 KIIK Ykpainu 3a3Hauero, y pasi sSIKIo n1}103p}OBaHI/H/I
4n OOBMHYBAYCHHIi € HEIOBHONITHIM, Pas’oM i3 HHM J0 KPUMiHaJIbHOTO
MIPOBAJDKEHHS 3aJIy4a€ThCsl HOro OaTbku abo iHIII 3aKOHHI MPEJICTaBHUKU.
3rinio 3 4. 2 cr. 44 KIIK VYkpaiHm sK 3aKOHHI TpEACTaBHUKHU
HETIOBHOJIITHBOTO OOBHHYBAY€HOTO MOXYTh OVTH 3amydeHi OaThKu
(ycuHOBIIOBaYi), a B pasi iX BiICyTHOCTI — OMIKYHH, MIKITyBAILHUKHA O0COOH,

235



IHIII MOBHOMNITHI OJM3bKI POAWYI YW WICHHM CIM’i, @ TaKOX IMPEACTABHUKU
OpraHiB OMIKM 1 MKJIYBaHHS, YCTAHOB 1 Opradisaiiii, mij OIIKOI Y
MIKITyBaHHSM SIKUX Iepe0yBae HEMOBHOMITHIH [4].

VYuyacTh 3aKOHHOTO IPEACTaBHUKA HEMOBHOJITHBOTO ITiI03PIOBAHOTO,
OOBMHYBAYeHOTO y KPHUMIHAJBHOMY TMPOBA/PKEHI 3yMOBJICHA JIBOMa
00CTaBUHAMH: HETIOBHOTOIO TIPOIECYabHOI Ii€3aTHOCTI HETIOBHOJIITHHOTO
Ta BIANOBIJATBHICTIO 3a BHUXOBAaHHSI I TIOBEOIHKY HETOBHOJIITHHOTO
3aKOHHUMH TIpeICTaBHUKAMH (0aThKH, OMiKYHH, MIKITyBaJbHUKH) [5, c. 86].
Kpim Ttoro, KIIK VYkpainum nepenbadae, 110 3aKOHHUI IpEICTaBHUK
KOPHCTYETBCSl TPOLIECYaJbHUMH MpaBaMH OCOOM, IHTEpecH SKOI BiH
NpeNICTaBIsE, KPIM MpOLECyaIbHUX MpaB, peaji3allis sSKuX 3AiHCHIOETHCS
0e3Mocepe/IHBO Mi03PIOBaHIUM, OOBUHYBAYCHUM HETIOBHOJITHIM 1 HE MOXE
OyTu nopydeHa mpencTaBHUKY. [1if yac KpUMIHATEHOTO MIPOBAKEHHS MO0
HETIOBHOJIITHROTO BOHHU 3000B’s13aHI BHKOPHCTOBYBAaTH BCi He 3a0OpOHEHI
3aKOHOM 3acCO0M Ta CIOcOOM 3 METOK0 3aXHCTy 3aKOHHHX IHTepeciB
HETIOBHOJIITHBOTO, SKOTO BOHH TIPEACTABIAIOTH, a came: 3 SBISATHCA 32
BUKJIMKOM CIIiTY0TO, Mi3HaBaya, mpokypopa (ct. 135, 489 KIIK VYkpainn);
OpaTu y4acTh y JONMTI MaJOJITHhOI a00 HEMOBHOJITHBOI ocodu (cT. 226,
490, 491 KIIK Ykpainu) Ta B pa3i NpoBeIeHHs ClIiTIHX (PO3LIYKOBHX) Jiit 3a
y4acTIO MaJIOJIITHROT 200 HEMOBHOJITHHOT 0COOU (CT 227 KIIK Ykpainn).

Cyx, cuimduii Cytst, TIPOKYpOp, CIIiX4Mil BIPaBi JIONMYCTUTH 5K
3aKOHHHX NPE/ICTABHHKIB OJIHOTO a00 000X GaThKiB HEMOBHOIITHEOTO, & y
pa3i iX BiACYTHOCTI, 3aJlydWTH 1O yd4acTi y MpPOBAPKCHHI OMIKYyHIB I
MIKITYBaJIbHAKIB, 1HITUX MOBHOJITHIX OMM3BKUX POAWYIB UM WICHIB CiM’i, a
TaKOX NPEICTaBHUKIB OpPraHiB OMIKH 1 MIKJIyBaHHs, YCTAaHOB 1 opraHi3aiu,
Ii/I OMIKOIO YW MIKJIYBaHHSAM SIKUX nepeOyBae HenoBHOMiTHIH. Ocolu, ski
He € OaTbKaMH HEMOBHOJIITHHOTO IiJJO3PIOBAHOI0, OOBHHYBAa4YEHOTO,
MOXYTh 3aJly4aTHCh SIK 3aKOHHI NPE/ICTABHUKM 1 y BHIIAJIKAX, KOIA y4acTh
y TIPOBaJKCHHI GAThKIB MOXE 3aBJATH IIKOIH HOro iHTepecaM. 3aKOHHHIA
NIPEACTABHUK KOPHUCTYETHCS TpaBaMH  0coOHM, IHTepecH sKOi BiH
TIPE/ACTABIIsE, KPIM MpOIeCyaIbHUX TpaB, peaslizallisl sIKMX 3iHCHIOETHCS
0e3rmocepeTHFO HEMTOBHOMITHIM MiI03PIOBAaHAM, OOBUHYBAYCHUM 1 HE MOXKE
OyTu oMy nopyueHa (HalpHKJa, IpaBo Ha OCTAHHE CIIOBO).

Y kpuMiHanbHIA TpolecyanbHil JiTepaTypi me He chopMoBaHa
€IMHa JyMKa HayKOBLIB NpO Te, SKi caMe (YHKIii BUKOHYE 3aKOHHHMH
NPEACTaBHUK Yy KpUMiHaibHOMY mpoBajpkeHHi. Onnak, H. I. I'ykoBcbka,
A.1. Joaroa i I'. M. MiHbKOBCHKHMI BiJ3HAYAIOTh, IO 3aKOHHHM
NIPEACTaBHUK HaldacTime 311HCHIOE He OJHY IpolecyalbHy (QYHKII0, a iX
KoMIuteke. Tak, 6aTbKH Mi03pIOBaHOr0, OOBHHYBAUEHOTO i 0COOM sIKi iX
3aMIHIOIOTh B OJIMH 1 TOM K€ 4ac BUCTYNAIOTh:

a ) sIK Cy0’€KTH OXOPOHH IPaB 1 3aKOHHUX 1HTEPECiB HETIOBHOJIITHIX;

0) sk cy0’exTH 1paB i 000B’A3KiB 3 BUXOBAaHHS AiTei [6, c. 17.]

IIpore, A. C. Jlango 3a3Havae, 1m0 Jii 3aKOHHOTO TPEJCTaBHUKA HE
IIOB’s13aH1 3 BOJICI0 OOBHHYBA4EHOTO 1 3iHICHIOIOTECSA K B HOTO iHTepecax,
Tak 1 B iHTepecax camoro mnpexacraBHuka [7, €. 11-12.]. Kpim Toro,
I'. T1. CapkucsiHI] CTBEp/XKYE, 110 3aKOHHI IPEICTABHUKK MTOBUHHI BCUISKO
CHpPUSTH  3aXHCTy IIpaB 1 3aKOHHMX IHTEpPECiB  HETOBHOJITHIX
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OOBMHYBaYeHMX 1 pPa3oM 3 THUM CHpPUATH ITIOBHOMY, BCEOIYHOMY
JOCTiPKCHHIO 00CTaBHH Yy CITpaBax Mpo 3JI0YWHK HEMOBHOMITHIX [8, ¢. 17].

Ha BigMiHy Big 3aXMCHMKA, 3aKOHHI TIPEACTAaBHUKU 3aXHIIAIOTh
iHTEpeCH HEMOBHOJIITHHOTO HE 4Yepe3 NpHU3My BHUKOHaHHS HpodeciitHoi
TIsUTBHOCTI, @ HacamIlepe]l Yepe3 3arajbHOIPABOBY BiAIIOBINAIBHICTE 32 CBOIX
HETIOBHOJITHIX JiTeH 3 ypaXyBaHHSAM MOPAIbHO-STHIHUX ACIEKTIB BUXOBAaHHS.
Pasom 3 THM, ydYacTh 3aKOHHOTO TPEACTABHHKA Y KPHUMIHAIEHOMY
TIPOBA/DKCHHI HE OOMEXKYETHCS JIMINE MPEICTABHUIITBOM 3aKOHHUX IHTEpPEciB
HETIOBHOJIITHBOTO, SIKMH YHACIIIIOK CBOTO HEIOCTaTHHOTO PO3BUTKY, IHTEIIEKTY,
00OMEKEeHOT NpolleCyaIbHOI JI€3aTHOCTI MOTpeOye ILbOro, BiH 32 CBOIM
TIPOLIECYaIbHAM CTaTyCOM Mae€ MpaBo 3/(IHCHIOBATH 3aXUCT BIACHUX 1HTEPECIB,
SIKI MOXKYTb OyTH MOpPYIIEHI i Yac JOCYIO0BOTO PO3CIiTyBaHHs Ta CYIOBOTO
pO3TIILY.

IpoTe iHTEpecH HEMOBHOMITHHOTO HE 3aBXKIM 30IraroThes 3 BIACHUMH
IHTEepecaMu 3aKOHHOTO TIPE/ICTaBHUKA, a B ACIKUX BHIaAKaxX HOTo Jii 3aBIa0Th
IIKOJW IHTepecaM HEeTIOBHOJITHROTO. Y BHHATKOBHX BHIIAAKAaX, KOJIH y4acTb Y
KpUMiHAITFHOMY MPOBAJDKEHHI 3aKOHHOTO IPEICTABHUKA MOKE 3aBJIaTH LIKOIH
iHTepecaM HEMOBHOJIITHROTO TPaBOMOPYIIHUKA, CyJ| 32 HOro KJIOMOTaHHSM,
KJIOTIOTAHHSIM TIPOKYpOpa YH 3a BJIACHOIO IHIIIATHBOIO HA OYIb-sIKOMY eTari
KPUMIHAIBHOTO TPOBA/DKCHHS Ma€ IPaBO CBOEID MOTHBOBAHOIO YXBAJIOIO
OOMEXHTH ydYacThb 3aKOHHOTO TIPEACTaBHHKA Y BHKOHAaHHI OKPEMHX
MpoLiecyalbHUX YH CYOOBHX [iif abo B3araji yCyHyTH HOTO Bim ydJacTti y
TIPOBA/KEHHI 1 3Jy9HUTH 3aMICTh HBOTO iHIIIOTO 3aKOHHOTO TIPE/ICTaBHAKA (4. 3
ct. 488 KIIK Ykpainnm).

Ha npaxTuiii BUHATKOBUMH BH3HAIOTHCS TaKi BUITAJKK: KOJIM 3aKOHHUM
NPEJCTABHUK € HEMI€3JaTHUM; BYMHSE Jiii, sIKi MOXYTh IIPHU3BECTH JIO
HECTIPUSITIIMBUAX HACIIAKIB JUISi HETIOBHOJITHBOTO (HAINPUKIIAM, 3JI0OBKHBAHHS
CBOTMH OOOB’s13KaMH, 3/IHCHEHHSI TCHUXOJIONIYHOTO THCKY 3 METOH 3MiHM
HETIOBHOJIITHIM CBOiX IIOKa3aHb TOIIO), BYWHSE NPOTH HENOBHOJITHHOTO
MPOTHUIIPaBHI  Mii; € CHIBy4acCHUKOM Yy BYHMHCHHI KPHMIiHAILHOTO
TIPaBOTIOPYIICHHS; Jii 3aKOHHOTO TMpEJCTABHHMKA CTalld IPUYMHOI0 abo
CNPUSUTH BYMHEHHIO HETIOBHOIITHIM KPHMiHAJIBHOTO NTPaBOTIOPYIICHHSL.

3rigHo 3 mi. 2, 6 4. 1 ctr. 166 CimeitHoro komekcy Ykpainu ocooa,
no30apieHa OaThKIBCHKUX IPaB: 2) nepectae OyTH 3aKOHHUM IIPE/ICTABHUKOM
JMTUHY; 6) BTpayae iHIII MpaBa, 3aCHOBaHI Ha CIOPIAHEHOCTI 3 AUTHHOIO [9].
Ha Harry nymMKy, 1ie TOJIOMKEHHS] Ma€e 3HATH BiOOpakeHHsI y KpUMIHAIILHOMY
MPOLIECYaTbHOMY 3aKOHOIABCTBI.

Ha oxamp, KIIK Vkpainm He MICTUTh HOPMH TpO IiJICTaBH
BI/ICTODOHEHHSI 3aKOHHHMX IIPEACTaBHUKIB Bil y4acTi B KPHUMIHAILHOMY
nipoBa;pKeHHI. [IpoaHarizyBaBIIM pi3HI TOYKH 30py, BBXKAEMO 332 HEOOXiIHE,
nependaunTy  BUIAAKKA  BIICTOPOHEHHS ~ 3aKOHHOIO  NPEACTABHHUKA
HETOBHOJIITHROTO  ITiIO3PIOBAaHOTO,  OOBHMHYBAaueHOTO  BiJ  y4acTi y
KpPUMiHAIEHOMY l'l]i)OBa}I)KeHHi 3a nonomororo BkitodeHHs B KIIK VYkpainu
CaMOCTIHHOT CT. 78" B TaKil pelaKxilii:

«Crarrs 78, TlincraBm, 1is 06MexeHHs a6o YCYHEHHSI 3aKOHHOTO
NIPE/ICTaBHUKA HETMOBHOJIITHBOTO IiJI03PIOBAHOTO 4M OOBMHYBAa4YEHOTO BiJ
ydacTi y KpUMiHaJIbHOMY NPOBa/UKEHHI.
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VYuactb 3aKOHHOTO Npe/ICTaBHUKA HETOBHOJIITHBOTO
I1i/103pIOBaHOTO, OOBMHYBAaYE€HOTO y BHKOHAHHI OKPEMHUX MNpOLECYaTbHUX
YM CyHOBHUX Al MOke OyTn oOMexeHa abo yCyHEHO HOro Bij ydacTi y
KPUMiHaJIbHOMY TIPOB/DKEHHI 13 3aJydeHHSIM 3aMIiCTh HBOTO IHIIOTO
3aKOHHOTO TIpEACTaBHHUKA CIITYNM, Ii3HaBadeM, IMPOKYPOPOM, CIiTIuM
CyIACI0, CYIOM, SKIIO BiH:

1) € Hemie3gaTHHUM;

2) € MOTepIiINM, IUBUTBHIM MTO3WBAYEM, IIMBUILHUM BiIMOBiTaueM
y IbOMY K IIPOBA/IXKEHHI;

3) mo36aBieHHi 6aThKiBCHKHX MPaB;

4) KONM y4YacTh 3aKOHHOTO MPEACTABHHKA MOXE 3aBIATH IIKOIH
iHTepecaM HEMOBHOJITHROT'O ITiJI03PI0OBAHOTO YH OOBHHYBAaYE€HOTO;

5) e criByg4acHUKOM Y BUMHEHI KPUMIHAIBEHOTO TIPaBOIIOPYIIICHHS;

6) nil 3aKOHHOTO THPENCTABHUKA CTajlHM NMPUYUHHOK a00 CHPUSIIH
BYMHEHHIO HEMIOBHOMITHIM KPUMIHAJIBHOTO IIPaBOMOPYIICHHS;

7) BumHSIE Aii, IKi MOKXYTh IPU3BECTH JI0 HECTIPHSITINBUX HACIIIKIB
JUIS  HCTIOBHOJITHBROTO (3JIOBXKMBA€ CBOIMH OOOB’S3KaMH, 3IiHCHIOE
NICUXOJIOTIYHMA THUCK 3 METOI0 3MIHM HEMOBHOJITHIM CBOIX MOKa3aHb
TOLIO), BUMHSE IPOTH HEMIOBHOJIITHHOTO MIPOTUBOIIPABHI Ji1».

Kpim Toro, noriaeHo 0yio 6 BHectu 3minu 10 KIIK Ykpainu B yacTuHi
TIPOIIEYPHOTO 3aKPiIUICHHS 3aMiHM OJHOTO 3aKOHHOTO MPEICTaBHUKA Ha
iHmoro. BxaszaHi oOCTaBHHHM MOXYTh ICHYBaTH Yy pa3li HEIOTpUMAaHHS
00OB’SI3KIB  MpE/ICTaBHUKA OO0 BIJACTOIOBAHHA IHTEPECIB  yJacHHKA
npoBapKeHHs. [locTaHOBa MPO 3aiTy4eHHs 3aKOHHOTO IPEACTABHUKA Ta 3aMiHY
NpeJCTaBHAKa TOBMHHA BIANOBIZaTH BHMOTaM Ta MaTH JOKyMEHTAIbHY
MJCTaBy 3allyueHHs JI0 KPUMIHAJIBHOTO TIPOBaKeHHS. BpaxoByroun
BUKJIAJICHE, JOLUILHO Oyio O momoBHUTH 4. 4 cT. 44 KIIK Ykpainu Takum
3micToM: «Ciiquuid, Ti3HaBa4, MPOKYPOp MpO 3aMiHy 3aKOHHOTO NPEACTaBHUKA
CKJIaJ]Al0Th TIOCTAHOBY, SIKa NMOBHHHA MICTUTH MOTHBOBaHY NPHYMHY 3aMiHH,
CyZl — TIOCTaHOBIISIE yXBajly. [locTaHoBa Ipo 3aMiHy 3aKOHHOTO IPEACTABHUKA
HaIlpaBJIETHCS. HOBOMY 3aKOHHOMY NPEACTABHUKY Ta IPEACTABHUKY, BITHOCHO
KOTO BHHHKJIA 3aMiHa».
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Cmupnoe Maxcum Isanoeuu,

JIOLIEHT Kadepu KpUMIHAIBLHOTO MPOIIECY,
JIETEKTUBHOI Ta OIIEPaTUBHO-PO3IIYKOBOI
nisutbHOCTI HamioHampHOTO YHIBEpPCUTETY
«OnechKa IOpUIUIHA aKaJeMis», KaHIUIaT
IOPUANYHNX HAYK, JOIEHT

CYYACHUI CTAH I IEPCIIEKTUBH BUKOPUCTAHHSI
BIIEOKOH®EPEHIII B KPUMIHAJIbBHOMY ITPOBAJI’KEHHI
YKPAIHA

Buxopucrannio Bineokongpepenuii (mami — BK) y kpumiHansHOMY
npoBa pKeHHI Ykpainu, npucsstueti ct. 232, 336 Ta 567 KIIK. ko cr. 567
KIIK mepenbauae BupoBamkenHs BK y cdepy MikHapomHoi mpaBoBOi
nonomord, 1o cT. 232 ta 336 KIIK pernmamenrtyrots Bukopucranus BK y
HaIllOHAJIbBHOMY KPHMIHAJIBHOMY NPOBA/UKEHHI HE YCKIIAJHEHOMY 1HO3EMHHM
ememerToM. 3okpema, KIIK mo3Boise mpoBenenus y pexxkuMi BK HacTymHIX
Jii: MOmMTYy OCi0, B TOMY YHCJIi OJHOYACHOTO JOMHUTY JBOX UM OLIbIIE BXKE
JIOTIMTaHUX OCi0; Mpe’sBICHHs JUlsl BII3HAHHs OCi0 Ta pedeid; MpoBelIeHHs
nporecyanbHuX Aiil y pesxkumi BK mif gac cymoBoro npoBapKeHHSL.

Bigomo, mo 3micT Ta ¢opMa KpUMiHAIGHOTO MPOBAKEHHS MOBUHHI
BIIMIOBIJaTH 3arajilbHUM 3acaZiaM KpPUMIHAJIBHOTO mpoBamkeHHs. Cif
3ayBaXUTH, 10 3actocyBaHHd BK minkoM ysroipkyerbcs i3 3acajamu
KPHMIHAJIbHOTO  IpoBajukeHHs, a cama BK  BukopucroByerbes s
TNO3HAYCHHS 3aXOJy, YYaCHMKH SIKOrO TEPUTOPIAlbHO BiJIAllCHi OJMH Bill
OJIHOTO, a TOMY CHIJ‘IKYBaHHH MDK HUMH BiOyBAa€ThCS 3 BHKOPHCTAHHSM
TEXHIYHHUX 3ac00iB 3B’ 3Ky, 10 3a0€3NeUyIOTh Iepeaady 300pakeHHs 1 3BYKy
B PEXHMI PeaNbHOro acy.

IIpoBemenns cmimunx (po3mIykoBHX) i y pexumi BK  moxe
3aCTOCOBYBATHCS 3a PIllIEHHSIM CIIiTIO0TO0, IPOKYpPOpa, CITIOTO CyIdi abo cymy
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y KO)KHOMY KOHKPETHOMY BHIIQJIKy 3 YpaxyBaHHSIM OOCTaBHMH KPUMiHAJIEHOTO
TIPOBA/PKEHHS Ta HAasSBHOCTI MiZICTaB, 30KpeMa: HEMOJKIIMBOCTI Oe31ocepeIHbol
y4acTi NeBHUX 0ci0 y JOCYJJOBOMY IIPOBAJDKEHHI 32 CTaHOM 37I0poB’st abo 3
IHIIMX TIOBAXHMX TPUYMH; HEoOXimHOCTI 3a0e3nedeHHs Oe3neku ocio;
TIPOBE/ICHHS OIUTY MAJIOITHROTO 200 HEMOBHOJITHROTO CBi/IKA, TIOTEPIILIIOTO;
HEOOXIZHOCTI BXWTTS TaKWX 3aXOMdiB Ui 3a0e3leueHHs OIepaTHBHOCTI
JOCYZIOBOTO PO3CIIiTyBaHHS;, HAsBHICTh IHIINX IiJCTaB, BU3HAYCHUX CIIITINM,
MIPOKYPOPOM, CITiITYAM CYIACIO TOCTATHIMU.

Hagenenwuii nepernik He € BUUEPITHUM, OCKUIBKH y 11. 5 4. 1 cT. 232 KIIK,
3a3HAUEHO «HASBHICTH IHIIMX TiJCTaB, BU3HAYEHHUX CIIJUUM, IPOKYPOPOM,
CIITINM CYJUICIO TOCTaTHIMIY. HasBHICTH X04a O OHIET 3 HA3BaHUX OOCTABHH
OyJie JOCTaTHBOIO MiJCTAaBOIO JUISl MPOBENCHHS CIIiauol (po3urykoBoi) mii y
pexmmi BK.

AmHaroriuHi macrasy, mo nepexdadeHi y 4. 1 ct. 232 KIIK 3a3HaveHi y
4. 1 c1. 336 KIIK mozmo mpoBeneHHs CyIOBOTO MpoBamKeHHs Y pexnmi BK.

IMinctaBaMy TPOBENEHHS JONMUTY 3a 3alIATOM KOMIIETEHTHOTO OpTaHy
iHO3eMHOI JieprkaBH HuBsiXxoM BK Moxke OyTH: HEMOXKIIMBICTH MPUOYTTS EBHUX
oci0 /10 KOMIIETEHTHOTO OpraHy iHO3EMHOi Jep)KaBH; HEOOXiJHICTH
3a0e3neueHHss Oe3MeKu 0ci0; IHIN IMJACTaBU, BU3HAYCHI CIIIUUM CYAZICIO
(cymom).

OcobmiBocti mpoBemeHHs mommty 3a jgomoMororo BK y  cdepi
MDKHapOHOI TPaBOBOi JIONOMOTH TMOJISITAlOTE y HACTYIIHOMY: JONWT 32
noromoroto BK moxke OyTi npoBenieHui 32 HAIBHOCTI MiACTaB, TepeadadeHnx
MikHapomHuMmu noroBopamu Ta KIIK, a Takok meBHMX OOCTaBHH, KOJH
BHACIIJIOK 00 €KTHBHHMX a00 CyO’€KTMBHHMX IPHYMH HEMOXJIMBO OJICPIKATH
TMOKa3aHHs TPAJMIIIHHUM criocoboM; TonMT 3a JornomMoroto BK 3miiicHioeThes
JUIS 3alMTYIOYOT JIep)KaBU B PEeXUMI  «peasibHOro uacy»; BK  nossossie
MOCaJIOBUM ~ 0C00aM  KOMIIETEHTHOTO  OpraHy 3allUTylo4oi  JepKaBH
Oe3rmocepelHbO TPOBOJUTH JIONWT 3 JOTPHUMAaHHAM 3aKOHOJABCTBA M€l
JiepKaBH, (I3MYHO HE TEPETHHAIOUM KOPJOHM 3alMTyBaHOI JepikaBH, IpH
JOTPHMaHI CyBEpEHITETY 1 TePUTOPIaTbHOI IIUTICHOCTI OCTAHHBOT; MPOBEICHHS
nonuty y pexkumi BK moBHHHO OyTH OpraHizoBaHO TaKMM YHHOM, 00
BUKJIFOYHUTH MOYKJIMBICTh BU3HAHHS OTPMMaHHX JIOKa3iB HEIOMYCTUMHUMHU Yepes3
NEBHHUI BIUIMB Ha JIONUTYBAaHOTO 3 OOKY HPHCYTHIX OCI0 TpH MpOBEIEHHI
nporiecyanbHol Aii (Tak 3BaHUH «BIUIMB 11032 KaJpOM»); NPU IPOBEICHHI
Jorury 3a goriomoroto BK fiesiki 0coOnMBOCTI Mae TakTHKa IPOBENICHHS
JIOTIUTY, 30KPEMa, BCTAHOBJICHHS MCUXOJIONIYHOTO KOHTAKTy 3 JIONUTYBAHOIO
oco6oto. Tomy Bukopucranns BK Bumarae ocoGinBoi TaKTHKH TPOBEICHHS
nporecyansHux 1iid; BK BucTymae cBoro poxy nocepemHHKOM, MPOMIKHOIO
JIAaHKOI0 MDK CyJoM (IIPOKYpOpOM, CIII4MM), HaAUICHUM OOOB’SI3KOM
0e31ocepeIHhOT0 CIIPUHHATTS JIOKa3iB 1 MEPIIODKEPEIOM JI0Ka3iB, Mae CBOI
0COONMMBOCTI TIporiecyaiibHe O(OPMIIEHHS XOXy 1 pe3yibTaTiB JOIHTY,
npoeezieHoro 3a jgonomoror0 BK. Jlomur 3a gomomororo BK  mae
CYNPOBOKYBATUCS BIJICO3AIMICOM, SKHM BHCTYIIAE CaMOCTIHHOIO (hOPMOIO
3aKpIMJICHHS JOKa3iB Pa3oM i3 POTOKOTIOBAHHSIM.

3acrocyBannsi BK Bupimnrye npoOieMy sIBKM 3a3Ha4€HHX y TIOBICTI
0ci0, OCKUTBKHM CaHKIi 3a YXWICHHS BiI SBKA 1 JaBaHHA 3aBiIOMO
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HETIpaBIMBHX MOKa3aHb B KpaiHaX, siKi BUKOpHcTOBYIOTh BK, mommpeni Ha
JaHWl BHUIAJOK, TOMY CBIJIOK, IO YXWJISIETBCS BiJ SIBKM YW JaB 3aBiJIOMO
HETIpaB/MBI MOKa3aHH], Xo4a (OpPMalbHO CBOIMH JisIMH  (OE3.IsUIBHICTIO)
MEPEIIKO/KAE  IHO3EMHOMY  KPUMIHAJIBHOMY HPOBaKEHHIO, (DaKTHIHO
TIPUTATYETHCS JI0 BiANOBITABHOCTI 32 3aKOHAMH KpaiHH, Ha TEPUTOPIi SKOI BiH
(akTHIHO HaBaB TMOKa3aHHA, abO Big SBKM MO TOBICTII O KOMIIETEHTHHX
OpTaHiB AKOi BiH YXUJISBCSL.

Kpim Toro, citix KoHCTaTyBaTH IiepeBary oJep>kaHHs OKa3aHb Bij 0cCi0,
SIKI TPUMAIOTBCS T1iJ1 BAPTOIO 200 BiIOYBAIOTh MOKapaHHs B IHO3EMHIi JepikaBi
3a goromororo BK B mopiBHsIHHI 3 TpaIHLIHHUMHK crIOcO0aMH X oflepKaHHsI.

Tak, anpTepHaTHBOIO O€3moOcepeHbOl MPHCYTHOCTI 0COOM, sKa
TPUMAETHCS Ml BapTOI0 abo BiIOyBae MOKApaHHS Ha TEPUTOPIi 1HO3EMHOI
JepkaBd Moxke OyTH ii BimmameHa y4yacTh y momwmTi 3a momomoroio BK. YV
TaKOMY BHNAJKy, MIIACTaBM U BIIMOBH y THMYacoBili mepemadi ocoOwu,
TIEPECTalOTh MaTH IMIIEPATUBHUN XapakTep.

[MincraBoro I BiIMOBH Y THMYACOBil mepenadi ocodu, Moxe OyTH
HEOOXiHiCTh 1i NPHUCYTHOCTI JUIsl KPHUMIHAJIGHOTO IIPOBA/DKEHHS, IO
3JIHCHIOETBCSL HA TEPUTOPIi 3alUTYBaHOI JepkaBu. [IpoBeeHHS JOMUTY TaKOi
ocobu 3a momomoror BK Hamae MOXKIHBICTh (Hi3HYHO HE TEpeaaBaTH 0co0y
3aIUTYI0Uiil ieprkaBi, 3a0e3Me4nTH il BiIIalieHy y4acThb y TIPOBEICHHI JIOTHTY i
OJHOYACHO 3a0e3MeUNTH 3AIMCHEHHS KpHUMIHAIBHOTO IIPOBA/KEHHS Ha
TEPUTOPIi 3aMUTYBAHOI ISP KABHL

BigmoBigHO 10 iHINOI MigCTaBH, B THMYACOBIH mepeaadi 0coOm MOXe
OyTH BIIMOBJIEHO, SIKIIO II€ MOXKEC NPHBECTH O NPOJOBKEHHS CTPOKIB il
TpuMaHHA T BapToro. Bukopucranns BK y Ttakomy Bumagky Oynae
JOMYCTHMUM ~KOMIIPOMICOM, OCKIUIBKH [I03BOJISIE TMPOBOJUTH  HEOOXiHI
3alUTYIOUiil IeprKaBi 3a y4acTIO TaKoi 0COOU MpOLeCyalbHi Jil B HAHKOPOTIIHNA
CTPOK, 1[0 Ma€ BAXIMBE 3HAYEHHS LIOJO JOTPHUMAHHS CTPOKY TPHMAaHHS IIijI
BapTOI0 1 MiHIMi3amii HEraTMBHUX HACTIJKIB TPHUBAJIOTO0 KPHMIHAIEHOTO
TIPOBaPKEHHSI.

[poxaHHA MO0 TMMYAcOBOI Iepeadi 0COOM BHKOHYIOTHCS JIMIIE 32
3roJIol0 Takoi ocobu. ToMy HEOTpMMaHHS 3rojy BiJ OCOOW, THMYacoBOI
niepeziayl SKOi MPOCUTH 3alMTYIOYa JIepKaBa, € CaMOCTIHOIO MiJICTABOO IS
BIZIMOBH Y 3aJI0BOJICHHI 3asBJICHOTO MpOXaHHs. Taka BigMoBa MOXke OyTH
BUKJIMKaHa 00 €KTHMBHMMHM IIPUYMHAMH, OCHOBHHUMH CEpejl SIKMX MoXe OyTu
BIJICYTHICTh HaJIeKHMX rapaHtiii il ocobuctoi Oesmexu. KpiMm Toro, sKimo
CTOCOBHO Takoi ocoOW Jio il mepenadi 3amuTyrouiil nepxkaBi Oyne oOpaHuid
3amoODKHUK 3axil, He MOB’SI3aHMK 3 1 TPUMaHHAM I BapTOIO, TO IIe
YHEMOXKJIMBIIFOE BHUKOHAHHS IIPOXaHHS Npo il TMMYAcoBy mnepenady. 3roza
ocoOu Ha TpoBeAEHHs 3a ii y4acTIO 3alMMTYBAaHHMX NpOLECYalbHHUX il 3a
nonomororo BK € He00OB’ s13k0BO0, OCKUIBKH IIUM HE MOPYIIYETHCS TPABO
0co0u Ha 0COOUCTY HEJOTOPKAHHICTH i CBOOOY.

HeoOxigHO 3BepHYTH yBary Ha Te, IO NPH TUMYACOBIH Tmepenadi
ocobH, y IesKHX BHIAAKaX BHHUKAE Mpodiema ii TpaH3UTY uepe3 TPEeTio
JepxkaBy (KOMM MDK BIiAMOBIIHUMH JepKaBaMH BiJCYTHI TPSMi IIIIIXU
CHOJIy4EeHHS), OCKIJIBKM 3aKOHO/JABCTBOM OaraTbOoX KpaiH moxiOHMi
TPaH3UT HE JIOMYCKAETHCS. 3BiACH HEMOXIIHMBICTH THMYACOBOI Iepenadi
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0co0u, 10 TPUMAETHCS MiJl BAPTOI0 Ha TEPUTOPIi iHO3EMHOT HepKaBU IS
npoBeJeHHs 3a 11 yyacTio mpouecyainbHuX Hid. Jlomut Takoi ocoOu 3a
nonomoroto BK  edextuBHO Bupimye i 1o npobnemy. IloTeHuiiiHa
€KOHOMisl B TAKOMY BHIIaJIKy BU3HAUA€THCS BapTICTIO BUTPAT HAa OXOPOHY i
TPaHCTIOPTYBaHHS.

Kpim Toro, BK Bupinrye npoGieMy npoxaHb ABOX i OinbpIne Aepikas,
mo 30iraloThCsl 3a YacOM CTOCOBHO THMYAacoOBOI Iepemadi ocoOw, ska
TPUMAeThCAd i BapTO0 Ha TEPUTOPii 3amMTyBaHOI JEpKaBH, Ui
NPOBEJCHHS 3a i1 ydacTio mpouecyanbHHX Iiif. OpHOYAacHE 3aJ0BOJICHHS
NPOXaHb JBOX JEpXaB MpPO TUMYACOBY Iepelady Takoi 0coOM B paMKax
JIFOY0i CHCTEMH MIXHApOJIHOTO CHIBPOOITHUITBA Ta IPAaBOBOI JOIMOMOTH
Oyne HeMOXIMBMM. besyMOBHO, NpHiiMaioun pillCHHS, 3alUTyBaHa
JiepKaBa BpaxoBye BCI BIAMOBIAHI (akTopu i mepeBary MOXe BifIaTH
NPOXAHHIO JICPIKABH, 3 SIKOKO € OTOBIPHI BITHOCHHH. AJIe MOXKE CKIACTHCS
CUTyalis, KOJM 3aluTyBaHa Jep)kaBa HE TIOB’s3aHA OyAb-SIKUMHU
JIOTOBIpHUMH 3000B’SI3aHHAMHE PO TUMYACOBY Nepefady 0coOH 3 >KOIHOIO
i3 3amuTyrounX JepxaB. ONTHMalbHE BUPIIICHHS 3a3HA4€HOI MpoOieMu
Moke OyTH 3HaiieHe 3a gomomoror BHKopHcTaHHS BK, mo no3Bonuth
3a0e3NCUUTH BIIJIAJICHY TNPUCYTHICTh 0COOM Tiepel KOMIICTCHTHUMU
OpraHaMu 3aluTYIOUUX JepiKaB, 3a0e3NeuuBINN I BiJJjaneHy y4acTb y
HEOOXITHUX 3alMTYIOYMM JepkaBaM mpolecyanbHux aisx. Omke, BK
HaJla€ MOXIIMBICTh (PAKTHYHO OJJHOYACHOTO 33/I0BOJICHHS KJIOTIOTAaHb JIBOX 1
OinplIe fepXaB PO TUMYACOBY Iepeiady 0COOH, TUM CAMHM JO3BOJISIOUH
BHPIIIUTH MPOOIEMy MPOXaHb, IO 30irat0THCS 32 YaCOM.

BK 103BoJisi€ BUPILIMTH 1€ OJHY MpOOJeMy, KOJH Jep)kKaBa, sKa
oJlepKaiia TPOXaHHS PO TUMYACOBY Iepeaady OCOOM, OAEPIKYE TaKOK
MIPOXaHHS BiJ 1HIIOT 3amUTYIOUOl JiepKaBU MPO Buaady 1€l camoi ocoow,
TOOTO KOJIM 0c00a OJIHOYACHO € 00’€KTOM KPHUMIiHAJILHOTO TEePEeCIiyBaHHs
B OnHIN JepxaBi W HEOOXimHICTH ii TPHUCYTHOCTI IS TPOBEACHHS
IpoIiecyalbHUX il TOTPiOHA B 1HIIIH IeprKaBi.

Cokupan ®edip Muxaiinosuu,

npodecop kadeapu KpUMiHATICTHKH Ta
cynoBoi meauiuay HarionaapHOT akaaemil
BHYTPIIIHIX CIIPaB, KAHAUIAT IOPUIUUHUX
HayK, JOLECHT

JAESAKI ACIIEKTU TAKTUKO-IICUXOJIOI'TYHOI'O
3ABE3INEYEHHS 11 YAC PO3CJIIAYBAHHA
KPUMIHAJIbBHUX ITPABOIIOPYIIEHb

Y  mpomeci  JOCYZOBOTO  pO3CHIAYyBaHHS  KPHUMiHAJIBHHUX
MPaBOMOPYIICHh CIIIIOMY B pycim cBoei mpodeciiHol  AisuIbHOCTI
JIOBOJUTBCS CIIJIKYBaTUCS 3 pPIi3HUMH KaTeropismu oci6. OxHi ocobu
CyMJIIIHHO TIOBOJATH ce0e il dYac pO3CHiAyBaHHA 1 3aliKaBieHI ¥y
LIBUIKOMY, IOBHOMY Ta OO0 €KTMBHOMY pO3CIIAyBaHHI KpUMIHAIBHUX
MPaBOIOPYILEHb, BUKPUTTI Ta TOKapaHHI BUHHUX, BHUSBIISIOTH TOTOBHICTb
JI0 HaJaHHSA IOCHJIBHOT IOMOMOTM CIIYOMYy 1 B 0araTbOX BHIAAKax
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HAJAIOTh il IPaKTHYHO. AJIe pa3oM i3 THM, Y CJiJ4ill IPaKTUL € NPUKIAJIH,
Ko ocoOu, AKi caMi He BYMHHBIIM KPUMIHAJIHHOTO IIPABOIMOPYIICHHS,
BUSIBJIIIOTH CIIIBUYTJIMBE CTABJCHHS IO THUX, XTO BYMHUB KPHMiHAJIBHO
KapaHi iSHHS Ta 3alliKaBJIeHI B TOMY, 00 KPHMiHAIbHE MTPABONOPYIICHHS
He Oyno po3kpuro. Ile O61bIT HEOE3MEUHOIO € KaTeropis 0ci0, SKi BUMHUIN
KpUMiHaJIbHE TIPABONOPYIICHHS Ta HAMAararTbCs BXKHUTH abo BXKe
BXXHMBAIOTh IIEBHUX 3aXO0JIiB, 1100 MEPEIKOANTH PO3CIiIyBaHHIO, YHUKHYTH
MIOKapaHHs 32 BUNHEHE.

Taxi oco0u, sk IpaBHII0, aKTUBHO MEPEIIKOPKAIOTE POOOTI CIIi140r0
a0o, SIK TPUIHATO TOBOPUTH B IOPHOMYHIN IiTepaTypi — NPOTHIIIOTH
posciigyBaHHIO. CIIOBOCIIOJIyYEHHSI «IPOTHIISITH PO3CIIAYBaHHIO» €
CTaIUM BHPAa30M Yy KPHUMiHAIBHO-TIPOIECYaNbHIN 1 KPHMiHANICTUIHIN
miteparypi. [IpoTHIi0 pO3YMIIOTh SAK [if0, IO IEPEIIKO/PKAE POOOTY
CHIYOTO, a MPOTHUMIATH — BUYMHATH HPOTHIIIO, Mepenrkomkaru. MoxkHa
CKa3aTy, W0 NPOTUIISATH PO3CIIIAYBAHHIO — 1€ MEPEIIKOKATH JOCSITHEHHIO
LT, sIKi CTaBUTP Tepe]] COO0I0 CITiTIIIA.

Maemo 3a3Ha4YMTH, IO yCi SBUINA NPOTU/Ii CTBOPIOIOTH YMOBH JIJIS
MOPYIICHHS HOPMAJIbHOTO NPOLECY Mi3HaHHS, MPUTAMAHHOTO FOPHIMYIHIN
ISsUTBHOCTI.

Jnst momonaHHSA B paMKax 3aKOHY MHPOTHIII I[bOTO HETaTHBHOTO
SIBUILA, SIKE YACTO Ma€ Miclie Ha CTajii JI0CyI0BOTO CIIiICTBA, BAXKIIUBY POJIb
BiJlirpae TICHXOJOTIYHUIA BIUIMB Ha 0Ci0, sKi MEPEMKOIKAIOTh 200 MOXYTh
MIEPEIIKOIUTH, Ha IYMKY CJIiT90T0, 3MiHCHEHHIO TipaBocyaas [1].

Cniguuii a7  BCTaHOBJECHHS OO0 €KTMBHOI ICTMHM Yy cCIIpaBi
3000B’s13aHAN 3pOONTH BCe, IO 3MEHIIYE IO NMPOTHIIIO: 3aCTOCOBYBATH
BIJINIOBIHI OPUHAOMH, Cepeln SKHX, Ha Hally IyMKy, OCOOJHMBE MicIe
HaJIe)KUTh TICHXOJIOTIYHOMY BIUIMBY. 3aCTOCYBaHHS IICHXOJIOT1YHOTO
BIUIMBY B LIJIOMY, Ta IJIsl MOJOJaHHS NPOTHIIT pO3CIiAyBaHHIO 30KpeMa,
Jesiki aBTOPH HE BH3HAIOTH KaTeropwyHo. [lomiOHI migxomw, Ha Hamry
JIYMKY, pO330pOIOIOTh MpAI[iBHUKIB CIIIJICTBA 1 IEPETBOPIOIOTH 1X Yy
MTACHBHHX PEECTPATOPIB MOMIH.

[ocTae 3amuTaHHS: SIKOKO Mae OyTH MOBEAIHKA CJIJUOTO, SK HOMy
JISTH B CUTYAIlisiX, KOJIU JOMHUTYBaHI OCOOH MPOTHIIIOTH PO3CIiTyBaHHIO?
Ilepm 3a Bce, Tpeba miarotryBatu cebe 10 poOOTH B yMOBax MPOTHIIL,
TIOCTIHHO TPaNOBaTH HaJl YAOCKOHAJICHHSIM TaKUX SIKOCTEH XapakTepy sK:
pIIIydicTh, HAIOJETJINBICTh, OOEPEXKHICTH — 1 HAOyBaTH HaBHYOK
3aCTOCYBaHHS METOIB IICUXOJIOTII.

[paBUIIbHUM € TOJIOKEHHS, 10 Oy/b-SKa MPOTH/IS MPABOOXOPOHHUM
opraHaMm TSTHE 3a cO0OI0 IIEBHE pearyBaHHs 3 OOKy MOCaJIOBHX OCi0, y TOMy
YHCITi, IK HAM 37a€ThCS, OJHIEI0 3 (JOpPM pearyBaHHA Ma€ OyTH 3aCTOCYBaHHS
TICHXOJIOTTYHOTO BILTHBY [2].

VY BCiX BHIIaAKax, KOJM BHHHKAE MPOTHMIIS, CIIIIMHA 3aCTOCOBYE
BIZMOBIMHI 3aX0JAM BIUIMBY. Y PpI3HMX BapiaHTaX 1 CHTyalisx BiH
3MIACHIOETHCS] IIJISIXOM 3aCTOCYBaHHSA pi3HUX mpuioMiB. KoxeH i3 mmx
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NPUIOMIB IICUXOJIOTIYHOTO BIUIMBY MOKE MICTHTHCS B TIEBHIM cucremi
MpUHOMiB, IO € OUIBII MOIIPHUM UIA JESKUX THUIOBHUX CHUTyaIlii i
JI03BOJISIE TIEBHOIO MIpOIO aJITOPUTMI3yBAaTH iX 3aCTOCYBaHHSI.

AHami3z JiTepaTypHuUX IDKEpen 1 CIiadoi MpaKTHKHA CBIAYUTH, IO
HAWOITBII €QEeKTUBHUM NPHUHOMOM IICHXOJIOTIYHOTO BIUIMBY 3arajibHOTO
XapakTepy Ui HOAONAHHSA HMPOTHUIIl PO3CIiLyBaHHIO € IepekoHaHHs. [1po
MIepEeKOHAHHS, K TOJIOBHUI 3aci0 MOJOJIaHHS OMOpYy, NPSMO YM HOOIYHO
CBiUaTh pe3yNbTaTH IHTEPB IOBAaHHS 3aCYyKEHHX, SKi Ha JIOCYZOBOMY
pO3CiigyBaHHI 3MIHHJIM CBOIO MO3WIII0 M y KIHIEBOMY paxyHKy JIaju
MIPaBIUBI CBITYCHHS PO CBOIO BHHY.

VY Bcix Bumagkax mportuaii, sky 0 ¢opmy BoHa He Maya i KOO
HebOesmeynoto 6 He Oyma, Tpeba poOuTH crpodu mepeKoHaTH oco0y, sKa
MPOTH/IIE, CTATH Ha NUISIX mpaad. CIlifl HArOJIOCUTH, IO IiJ Yac MPOTHUIIT
000B’SI3K0BO y TIEPIIy Yepry 3aCTOCOBYBATH METOJ| NMEPEKOHAHHS, 1, AKIIO
TUIBKA BIH HE Ja€ TO3UTHUBHUX pe3yJbTaTiB, U IHIII NpUAOMHU
TICHXOJIOTIYHOTO BILJIUBY.

Cnigui MarTh 3HATH, WO TIEPEKOHAaHHA € e()EeKTUBHUM IPUHOMOM
TICUXOJIOTIYHOTO BIUIMBY, SIKIIO BOHO 3aCTOCOBYETbCS B IIO€AHAHHI 3
JeSKAMH J0Ka3aMH1 B PO3CITiyBaHOMY ITPOBaPKEHHI.

IlepexkoHaHHS SK TAKTUYHWM MPHUHAOM ICHUXOJIOTIYHOTO BILIUBY,
HaHyacTille 3aCTOCOBYETHCS y CIIIUil MPAKTHLI y BUIAJKY Jladi HeNPaBAUBHX
CBimgeHb, 0OMOBH a00 camMooOMoBH. CYTHICTH 3aCTOCYBaHHS IEPEKOHAHHS
NoJIsirae B TOMY, 1100 0co0a, SIKy MEpeKOHye CIIUMH, BiAMOBHJIACH BiX
HEMPaBIJIBHO 00paHOT JIiHIT CBOET MOBEIIHKY TIijl YaC PO3CIIiyBaHHS (30KpeMa,
BiJI 1a4i HEPaBAWBHUX CBimdeHb). CITiT4nii TOBHHEH TEPEKOHATH IF0 0CO0Y B
HEMHHYYOCTI MOKapaHHs, Y TOMY, IO MPaB/MBI CBIAYEHHS 1 LIMpa MOBEiHKa
MOXYTh TOJISTIIUTH il A0MI0 (TIOM’SIKIIMTH Mipy TOKapaHHs). Bakmisum
€JIEMEHTOM TepPEKOHAaHHs ab0 HaBiTh OKPEMHM HOTro pi3HOBHAOM Oyne
PO3’SICHEHHS TIOJIO’KEHb 3aKOHY IPO TIOM’SIKIICHHS TIOKApaHHsI 3 IIUPE KasTTS
BU3HAHHS IPOBUHH, SIKE MPAKTUYHO 3aBX/HM 3aCTOCOBYETHCS CYIOM Yy pasi
BUPILIEHHS IUTaHHS TIPO Mipy HOKapaHHSL.

IlpamiBHUKKA  CIACTBA  MalOTh  HaMm’sATaTH, [I0  OpUHAOMHA
MICUXOJIOTIYHOTO BIUTUBY, SKi BOHH 3aCTOCOBYIOTH, HEPIIKO BXKE BiJoMi
0c00i, 110 TPOXOAUTH 10 KPUMIHAILHOMY NPOBaKEHHI, a [Ie MOKe 3HAYHO
YCKJIIHUTH PO3CIIiyBaHHS.
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Tuwenko €ezen Medoposuu,

NPOBIJHUN HAYKOBHH CIIBPOOITHUK HAYKOBO-
opranizauiiiHoro nenTpy HanionansHoi
akazgemii Cryx0u Oe3reku YKpainu, KaHIuIaT
IOPUIMYHNX HAyK, TOLEHT

AKTYAJIbHI MATAHHS 3AJYYEHHS OCIB 10 IMMIATOTOBKH
OITEPATUBHO-PO3IYKOBUX/KOHTPPO3BIIYBAJIBLHHAX
3AXO/IIB

BigoOpakeHa y JOKyMeHTax €IMHOTO JEp)KaBHOTO PEECTpY
CYJIOBUX pIlIEHb IPaKkTHKa JOCYIOBOTO pO3CITIJYBaHHS 1 CYIOBOTO
PO3MIIsy KPUMIHAJIBHUX MPOBA/PKEHb HAJa€ OKpEeMi NMPHKIaTd JOMUTIB Y
cylIax SK CBIAKIB 0ci0, SKMX 3aly4ajid JO HiJrOTOBKH OIEPaTHBHO-
PO3IIYKOBUX/KOHTPPO3BIAYBAIBHAX 3aXONMiB. Pe3yibTaTH TakWx NOMHTIB,
10 PO3KPHUBAIOTH BIOMOCTI TPO TEBHI (aKTHYHI AaHi, B TOAAIBIIOMY
BUKOPHCTOBYBAJINCS B JOKa3yBaHHI.

Hanpuknan, y omHii i3 KpUMiHAJBHHX CIpaB y CyIi SK CBIAKIB
JOIMTATM JBOX CTapuIMX iHCrekTopiB | Bignity JIHinpomneTpoBChbKOTro
HanioHaneHOro yHiBepcutery iM. O. 'oHuapa, KOTpi OyaM MOHATHMH IIiJ
Yac MiATOTOBKHU J0 KOHTPOJILOBAHOTO IocTadaHHs. [linroToBka nossrana B
3aMiHi onepatuBHMMH criBpoOiTHukamu CBb YkpaiHu Ha HecekperHi
CEeKpPEeTHHX  JIOKYMEHTIB, IO CTald O00’€KTaMH  3aIliKaBJICHOCTI
MIPEeCTaBHUKIB CHENCTyX0n iHO3eMHOI aepkaBu. Tak, ceimok OCOBA_25
moKaszaia, M0 TIEBHOTO 4YHcia Oyia 3alpolieHa CIiBPOOITHHKaMHU
Cb YkpaiHu sk MOHATA MiJ 9ac 3aMiHM 3 JO3BOJIY PEKTOpa YHIBEPCHTETY
CTOPIHOK JIBOX CEKPeTHHX AucepTauiil. B ii mpucyTHOCTI 3 BKazaHUX poOiT
BUJIy4YEHI YCi CTOPIHKH, OKPIM THTYJIbHBIX apKyIIiB 1 apKyILiB 3MICTy, a Ha
iX Micle BIIMTI apKynn 3 IHIIMX HECEKPEeTHHX pOOIT 3a CX0XKOI0
Tematukoro. Taki x mokasanHs nana cBinok OCOBA 26. VY wiit e crpasi
igmuit  cBimok — OCOBA 28, mokas3aB, IO KOHKPETHOi 1aTu OyB
3apOIICHUH CIiBpOOITHUKAMH NPaBOOXOPOHHOTO OPTaHy SIK ITOHATHH NpH
HaHECEHHI HUMH CIEIialbHOTO aepo30JII0 Ha MYJSDKI JBOX TUCEPTALii.
AHayoriyHi NOKa3aHHS JAaB JONWTAHUM SIK CBIOK IMEe OJIWH MOHATHH —
OCOBA 24. Crocosao OCOBU_28 cnig goaaty, 1o B HOro MOKa3aHHSX €
3rajika mpo Te, M0 B TOH K€ JECHb KOHTPPO3BIAHUKH 3aTy4YHIIH HOTO SIK
MOHSTOTO 0 OIISIAY MICHs HOAll, KOTPHA HPOBOIMIM MIiCIHs 3aTPUMAaHHS
1HO3EMIIiB i3 3M00YTHMH HUMHU «CEKPETHUMH» TucepTarismu [1].

Y iHmi# KpuMiHAJIBHIA cmpaBi OynaMm [JOomHMTaHI SK CBIOKH
OCOBA 22 i OCOBA 23, xoTpi mokasaiu, 0 Yy BH3HauY€HHH JIeHb B iX
NpUCYTHOCTI cHiBpoOiTHUKN CIy)kKOHM CKJIJIM aKT HAaHECEHHS Ha IpeIMeTH
cHeliaJibHUX XIMIYHMX pedoBuH Ta akT BpydeHHs OCOBI 9 dunem-
HaKONMYYBaya i3 3aIMCaHUMH Ha HbOMY HIOMTO CEKPETHUMH JJOKYMEHTaAMHU
(OCOBA_9 06yB 3amydeHwid JO MPOBEIEHHS ONEPATUBHO-PO3IIYKOBOTO
3aX0Jly «KOHTPOJILOBAaHE OCTaYaHH», PO 110 GOPMATIBHO TOHATI HE Oyin
MTOBiIOMJICH], OJHAK ()aKTUYHO pO3yMinu CyTHicTh moxii. Tum Ginbire, mo
yepe3 ABa IHI [i K HOHATI OyiIM NPUCYTHIMH HpH OOIIYKy B IKHTII
OCOBMU 9, nix yac sikoro Oyinu BUSIBJICHI M BHJIy4eHI HOYTOYKH, Ha SKHX
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iHO3eMelb 3 NMPUYMHU HECIPaBHOCTI CBOTO KOMII FOTEPHOTrO OOJIaJHAHHS
MPALOBAB i3 OTPUMAHUMH JOKYMEHTaMH 3 rpU(OM cekpeTHOCTI) [2].

HasBHi i iHII1 OiOHI IPUKIIAIN.

VYuacTe He3alikaBIeHHX o0cCi0 y MiATOTOBII O IPOBEICHHS
OTIePaTUBHO-PO3ITYKOBUX/KOHTPPO3BIAYBATbHAX  3aXOJiB  KOPEIoe 3
monoxeHHaMu KIIK YkpaiHnm cTOCOBHO TOHATHX 1 CBITYHTH PO
BaXUTMBICTH Takoi (opMu B3aeMonii TPABOOXOPOHHUX OpraHiB 3
TPOMAJCHKICTIO TIpH BUKOHAHHI 3aBJaHb  ONEPATHBHO-PO3IIYKOBOI,
KOHTPPO3BiAyBaJIbHOI, KpPUMiHaJIbHOI MpoLecyaqbHOI IisUIbHOCTI. Xoua
MOKa3aHHs TaKWX oci0 y cyzi He MPU3BOJIATH JO MOSBU Yy KPUMiHAJIBHOMY
NPOBA/PKEHHI ~ HOBUX  JIOKa3iB  BHMHYBaTOCTI ab0  HEBUHYBATOCTI
Ii103pIoBaHKX (OOBMHYBAaYE€HUX) Y BUMHEHHI 3JI0YMHIB, BOHH, BIiIIOBITHO
no monoxkeHs 4.2 cr. 91 KIIK Ykpaiau, maroTh 3MOTY NEpeBipUTH Ta
OWIHUTH HAasBHI JOKa3HM 3 METOI0 BCTAHOBICHHS OOCTaBHH, IO MAalOTh
3HAUEHHSA Il KPUMIHAIBHOTO NPOBaKeHHSA. Taki aii, B OCHOBHOMY,
UTFOCTPYIOTh TOCTINOBHICTE Ta 3MICT, @ y MIJICYMKY — 3aKOHHICTH [iit
CHiBpOOITHUKIB PAaBOOXOPOHHUX OpraHiB. TOMYy BHCOKHMMH € NpodeciiiHi
BUMOTHW JI0 BUKOHABLIB, 5IKi TOTYIOTh IIPOBEJCHHS HETJIACHHUX OINEPATHBHO-
PO3IIYKOBUX/KOHTPPO3BiIyBaIbHUX ~ 3aXOMAiB. BojHOYacC  BaXJIMBHUMU
0COOMCTICHUMH XapaKTePUCTHUKAMU IS 0Ci0, SIKMX 3aJIy4aroTh O y4acTi B
iX MATOTOBII, € BMiHHS 30epiraTé B TAEMHHUII (QaKTH, IO CTalK iM BioMi,
YECHICTh, CIIOCTEPEXKIIMBICT i XOPOIla JOBIOTPHUBAJIA I1aM ’SITb.

3 iHmoi cropoHH, MpobieMHu 3amydeHHS OCi0 MpH MIATOTOBI 10
TIPOBE/ICHHS OTIEPaTHBHO-PO3ITYKOBUX/KOHTPPO3BILyBaJIbHUX 3aX0/IiB MAOTh
BpaxOBYBaTH 3aCTEPEKEHHsI 3BOAY BiJIOMOCTEH, IO CTAHOBJIATH JEPIKABHY
taemuuito (3BAT) [3]. Hampuxnan, BuBueHHs 3micty ioro . 4.1.12
(BigomocTi mpo HanexHICTh 0ci0 MO HerjJacHUX LITAaTHUX CIIBPOOITHUKIB
(TIpaliBHUKIB) OMEpaTUBHOrO miapo3niiy), 1. 4.1.16 (Bizomocti npo aiiicHe
MpU3HAYCHHsS a00 HAaJeKHICTh MIAPO3IINY, SKHA CTBOPIOETHCS VIS
BUKOHAHHA 3aBJaHb OIEPATHBHO-PO3NIYKOBOI, KOHTPPO3BiIMyBAIBHOL. ..
JiSUTBHOCTI, PO3TOJIONIEHHS SKHX MOXE IEPeIIKOANTH BHUKOHAHHIO IIHX
3aBIaHb), . 4.2.1 (BimoMocTi 32 OKpeMHMH TTOKa3HHKaMH PO IPHYETHICTH
JI0 CHiBpoOITHUITBA, (akT (HE3aJe)KHO BiJ 4acy), IUIaHM 3alydeHHs 0
CHiBpOOITHULITBA HA KOH(INEHIIHHIH OCHOBI /Ui BHKOHAHHS 3aBJiaHb
OIEPaTUBHO-PO3UIYKOBOI, KOHTPPO3BIAYBAJIbHOI... IISUIBHOCTI OCOOH, IO
JalTh 3Mory il igentudikyaru), mn.4.4.1 (BimomocTi 3a OKpeMHUMH
MMOKa3HUKAMH TPO 3MiCT, (OPMH, METOIH, OpraHi3aIliiiHi ITOJOKEHHS,
OIlepaTUBHY TaKTUKY 3IIHCHEHHS OTIepaTUBHO-PO3LIYKOBOI,
KOHTPPO3BI/lyBaJIbHOI. .. JISUILHOCTI, PO3TOJOIICHHS SKHX CTBOPIOE 3arpo3y
HaliOHAJbHIM 1HTepecaM i 6e3neu1) m. 4.4.4 (BlI[OMOCTl 33 OKpEMHUMU
MIOKa3HUKaMH TIPO 3MICT, OpraHi3awito, pe3ysbTaTH 3/1iHCHEHHS KOMILIEKCY
a00 OKpEeMOro OIepaTUBHO-PO3LIYKOBOIO, KOHTPPO3BIJYBaJIBHOTIO. .. 3aX0.1Y,
PO3TOJIOMICHHS SIKMX CTBOPIOE 3arpo3y HAIIOHATBHUM iHTepecaMm i Oesreri),
. 4.4.9 (BizomocTi, mo JaroTh 3MOTY iAeHTH(IKyBaTH KOHKPETHHH 00’ €KT,
CTOCOBHO SIKOTO 3JIHCHIOETBCS 200 IUIAHY€THCS 3MIMCHIOBATH OIEPAaTHBHO-
PO3IIYKOBHH, KOHTPPO3BiIyBIBHHUI. .. 3aXiJl, PO3TOJIOMEHHS SKUX CTBOPIOE
3arpo3y HaliOHAIFHUM iHTepecaM i Oe3meli, o0 00 €KTiB) Ja€ MiJCTaBU

246



3pOOHTH BHCHOBOK, IO 3a3HAYCHI BiJOMOCTi, 3aJIGKHO Bix 00csAry, iHOI
MOXYTh CTAHOBUTH JIEp)KaBHY TAEMHHIIIO 3 PI3HUMH IprdamMH CEKpEeTHOCTI.
HaBith HasBHICTH JOMYCKy W JOCTYIy 1O JEep>KaBHOI Ta€MHHII 3a JiHIEO
cBO€T mpodeciiHOol PoOOTH UM CIy>KOU 0Ci0, SKUX 3aTy4aroTh JUISl CIIPUSHHS
OTIePaTHBHO-PO3IIYKOBI/KOHTPPO3BIAYBAIBHIA  TiSNIBHOCTI, HE O3HAYae
MOJITMBOCTI iX 0e33acTepekKHOrO IIOCTYIy IO BiIOMOCTEH, IependadeHux
nponuToBannMu TyHKTaMH 3BJIT. Lle moTtpeOye Bin mpaBOOXOPOHIIB 3
METOI0 HEJIOMYIICHHS TOPYIICHHS 3aKOHOABCTBA MPO AEPKAaBHY TAEMHHIIIO
PETEeNbHOTO BU3HAYEHHST KOHKPETHOI poJii 0ci0, MiAXOASIIUX Ul ydacTi B
MiArOTOBLI 1O TPOBEACHHS 3a3HAUCHMX 3aXO/iB, Ta BKa3aHUX BHINE
0COOHCTICHUX XapaKTEePHCTHK OCi0.

Po3ymiroun HeoOXimHICTH 3a0e3NeYeHHS OXOPOHU  JEpXKaBHOI
TAEMHUIII TPU TiIrOTOBII 10 MPOBEICHHS HETJIACHUX OIEPAaTHBHUX 3aXOJiB
Ta MOXIIMBHX B MaHOyTHROMY HETJIACHUX CIITUUX (pO3IIYKOBHX) il 1
CIiaHX (PO3IIYKOBHX) Aiif MUISIXOM OOMEKEHHs KoJla y4aCHHKIB, 00I13HAHHX
¥y IbOMY, CITiJI 3BEPHYTH yBAry i Ha Te, 10 HEOJHOPA30BE 3a/TyUCHHS OJHHUX i
THX K€ 0Ci0 mpH l'[pOBe)leHHl 3a3HAYECHUX 3aXO/iB (;[114) MOYKE ITIOCTaBUTH IIiJT
CYMHIB JIONYCTUMICTh JIOKa3iB 4epe3 IHTepIpeTarilo iX ydyacTi CIo4yatky B
OIICPATHBHO-PO3LIYKOBHX/KOHTPPO3BIAYBANBLHIX 3aX0/aX, a B TOJATbIIOMY
y CHITYUX MisiX, SIK «IITATHUX MOHSTHX», SIKI HE BIINOBINAIOTH 3aKpiruieHin
4.7 cr.223 KIIK Ykpainu BHMO3i HE3aiHTEpECOBAaHOCTI B DPE3YIIBTaTaxX
KPHMIHAJIBHOTO TPOBAa/UKEHHS. JIOKM 3acTOCYBaHHA TEXHIYHHX 3ac00iB HE
3aMIHWJIO TIOBHICTIO ydYacTi JOJeH, OakKaHOI0 3aJMIIAETBCS IMPAKTHKA
3aJydeHHs HE ONHHX 1 THX € O0cCi0 NIpH TMiAroTOBHI MO TPOBEICHHS
OIepaTUBHO-PO3IIYKOBHX/KOHTPPO3BIAyBaJbHUX 3aX0MAiB i cmiguux aid. Lle
MiABUIIUTL 00’ €KTUBHICTD canﬁHﬂTT;l MEBHUX CHUTYaIliil Ta JOCTOBIPHICTh
TOKa3aHb MPH JIONATI 5K CBIAKIB y cym i B KIHIEBOMY PaxyHKY JI03BOJIHTH
OLIIHUTH JIOKa3H SIK JIOMYCTUMI Ta MPUIHATH OOIPYHTOBaHI Cy/I0BI PilLICHHS.
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Tkau Anopii Bonooumuposuu,
npokypop Ileuepcbkoi OKpyKHOI IPOKYpaTypHu
micra Kuesa

AKTYAJIBHI ACIIEKTHU 3ABE3IIEYEHHS HAJIEZKHOI'O
KOHTPOJIIO 3A JOTPUMAHHSAM ITPAB OCIB I YAC
INNOMIINEHHSA HA TIPUMY COBE JIIKYBAHHS 10 3AKJIAIIB
3 HAJAHHSI ICUXIATPUYHOI JOITIOMOI' Y CBITJII
IMPAKTHUKH €CILI

KpuMmiHanbHe MpoBaJUKEHHS INOJO 3aCTOCYBAaHHA IPHUMYCOBHX
3axo/iB MeaW4HOro xapakrtepy (B mnomanemomy I[I13MX) e nosomi
crneuudiyHUM Ta YyTIMBUM B CEHCI JIOTPUMaHHsS IpaB 0COOH, 10 SKOT
nepen0avyacTbesl  3aCTOCYBAHHS — BKAa3aHMX  3aXOJIB  IMPOLECYaIbHOTO
npuMycy. 3 ogHOTO OOKY, 3TiHO 3 MPaBOBOIO Mo3uLieo BepxosHoro Cyny,
cthopmoBanoro y crpasi Ne 206/5483/18 Bix 12 6epeznus 2020 poky, mig gac
po3risAny cyAoM KiomoTaHHs mpo 3actocyBaHHs [I3MX He craBuThes
IIUTAaHHSA TIPO BHHYBAaTiCTh OOBHHYBAYCHOTO Yy BUYMHEHHI KPHUMIHAJIBHOTO
MPaBOIIOPYILEHHS, a WAEThCsS JIMIIE MPO JOBEACHHS BYMHEHHS MEBHOIO
0C000I0 CYCMiIbHO HeOe3meuHoro aisiHas. ToOTo ymuces, MeTa i MOTHB, sIKi
€ eJIEMEHTaMH Cy0 €KTHBHOI CTOPOHH Came 3JI0YMHY Ta BCTAHOBJIIOIOTHCS
JIMIIE IMOJO OCYIHOI OCOOM HE € MNpEeJAMETOM JOKa3yBaHHS B JIAaHOMY
Bumajaky [1]. 3 iHmoro 60Ky HaBiTh IPUCYTHICTE OCOOH IIOIO SKOI MOAAHO
KJIOTIOTaHHS 10 cyay mpo 3actocyBaHHs [I3MX He 3amexuts Bin ii Boii Ta
(akTHUHO crmpaBa MOXke OyTH BHpimeHa 0Oe3 i yuacti. 3a 3mictom ct. 506
KIIK Vkpainm ocoba, CTOCOBHO fKOi NependavaeTbcsi 3acTOCYBaHHS
MPUMYCOBUX 3aXOJiB MEAWYHOTO XapakTepy abo BUPINIyBaJOCs MUTaHHS
npo iX 3acTOCyBaHHS, KOPUCTYEThCS IIpaBaMH IiJIO3PIOBAHOTO  Ta
00BHHYBAaYCHOTO B 00Cs3i, SKHH BHU3HAYAETHCS XapaKTEPOM PpO3JIALY
MCUXIYHOT [ISUTBHOCTI YM TICHXIYHOTO 3aXBOPIOBAHHS BIAMOBIIHO JI0
BHUCHOBKY CYIOBO-TICHXIaTPUYHOI EKCIIepTH3M Ta 3AIHCHIOE iX depes
3aKOHHOTO NPE/ICTABHUKA, 3aXMCHHUKA. Y PO3yMiHHI BKa3aHOI CTaTTi y4acTh
0co0u, 010 SIKOT CYZOM BHUPILIYETHCS IIMTAHHS IPO 3aCTOCYBAHHS 3aXO/IiB
NpUMYCy, a caMeé NOMIIIeHHS A0 3aKjiagy 3 HaJaHHS IICHXiaTPHYHOI
JIOTIOMOTH 3 HArjsiioM MEBHOTO BHIY CYBOPOCTI € HE 00OB’S3KOBOIO, IO
MOJKE HETaTHBHO MO3HAYMTUCH Ha 00cCs3i ii mpas. 3 iHmioro 6oky cr. 512
KIIK VYkpainu nexiapye o00OB’S3KOBY y4acTh (isnuHOi 0COOHM, CTOCOBHO
SKOT BHUPIIIYETbCS TUTAHHS NPO 3aCTOCYBaHHS INPHUMYCOBHX 3aXO[iB
MEAWYHOTO XapakTepy, ii 3aKOHHOTO NMPEICTABHUKA Ta 3aXMCHHUKA 3T1THO i3
3arajJbHUMH TpaBmwiamMu 1poro Kogpekcy [2]. Bincyrnicts mnpaBoBoi
BU3HAYECHOCTI Y BKa3aHOMY ITUTaHHI Ta 3JIMIICHHS Ha TPUBAJIMH 4ac mosa
yBaror 3aKOHOJABIIIB [[bOTO NPOTHPIUYst MiXK HaBeneHHMMH HopMmamu KITK
VYkpaiHu Ha NpakTHL MOPOKYIOTh pi3HE 3aCTOCYBAaHHS 3aKOHO/ABCTBA 1 B
KIHI[EBOMY BHIIQJIKy MOXYTh IIPH3BECTH [0 3BYXKEHHS 1 0e3 Toro
00MeXEeHUX HpaB 0codu, MI0/I0 SIKOT CyIOM PO3IIISIA€THCS KIOMOTAHHS IIPO
3actocyBanns [I3MX.

Bkazany mpoGmemaTuKy y PpI3HHX aclekTax JOCIHiDKyBald
naykoBui: FO.M. Amnrtonsn, JI.B. Barpiii-lllaxmaroB, B.M. Bypain,
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C.€. Binun, M.H. l'onozgntok, B.O. I'mymxos, 1.B. XKXyk, I'"M. 3ins6epouar,
M.M. Kuaura, I1.A. Kommaxos, B.B. Jlenws, JI.P. Jlynm, P.I. Mixees,
H.A. Mupomnnuenko, €.B. Mumenko, A.A. My3suka, [".B. Hazapenko,
A.I1. OBunnnukoBa, H.A. Opnosceka, b.A. IIpoTdenko Toio.

ITpote, s TemaTHka MOTpeOye MOAANBIINX HAYKOBUX IOIIYKIB Ta
PO3BIJOK 3 METOI0 YJOCKOHAJICHHS HAIlOHAIHHOTO 3aKOHOAABCTBA 3
ypaxyBaHHSIM Kpamioro AOCBiZy HOPMAaTHBHO-TIPABOBOTO 3a0€3NCUeHHS
€BPOIENUCHKUX KpaiH.

B 3arampHOMY pO3yMiHHI TNPaBOBMM MiATPYHTSAM JAisUIBHOCTI
NPOKypopa Ta cyly Ha BKa3aHOMy HampsMKy € KoHcrutyuis Ykpainu,
KoHBeHIis Mpo 3axHCT NpaB JIIOJWHM 1 OCHOBOIMOJOXHUX cB0oOon 1950
poky, KoHBeHLis mpo 3aXxuCT mpaB Ta TiJHOCTI JIOAWHH Yy 3B 53Ky 3
BHKOPHCTAHHAM JOCATHEHB Oiojorii Ta menmuuau (KoHBeHIs po mpasa
JMIOAWHU Ta OiOMETUIMHY, MOTOYHA penakiis Bixg 15 Bepecus 2010 poky),
Kpuminanpauil komekc Ykpainw, KpumiHampHHIA MpoIecyalbHUN KOIEKC
Vkpaian, 3akoH VYkpaiaum «[Ipo mcuxiaTpuuny pomomory», OCHOBH
3aKOHOJIABCTBA YKpaiHM MPO OXOPOHY 3J0pOB’sl. Y OLIbII BY3bKOMY CEHCI
CTOpOHa OOBHMHYBAueHHsI KEPYETHCS TAaKOXK moJioxkeHHsMH Hakazy Odicy
I'enepanbroro Ilpokypopa Ne 353 Bim 03 cepmus 2020 poxy “Ilpo
OpraHizamilo MisTIbHOCTI MPOKYPOPIB 3 HATJISAY 33 JOACPIKAHHIM 3aKOHIB
IIpY BUKOHAHHI CyJOBUX pillleHb Y KPHMIHAJbHHUX CIIPaBaxX, a TaKOX IPH
3aCTOCYBaHHI IHIIMX 3aXOJiB INIPHMYCOBOTO XapakTepy, IIOB’S3aHUX 3
00MeKeHHSIM 0COOHCTOI CBOOOIN TPOMAISH .

He MeHm BaxIMBHM [DKEpelioM IIpaBa y KpUMIHAIBHHUX
NPOBA/PKCHHAX, IIOB’SI3aHUX 13 3aCTOCYBaHHSAM IIPUMYCOBHX 3aXOJiB
MEJIMYHOT0 XapakTepy € pimeHHs €Bporneiicbkoro cyay 3 npaB JIIOAWHH
(ECIT - y HOJZlaHBL[IOMy) Ile permamentoBano ct. 17 3akoHy YkpaiHu
«lIpo BUKOHAHHS PIllICHb Ta 3aCTOCYBAHHS NPAKTHKH €BPOINEHCHKOrO CyLy
3 TIpaB JIIOJUHUY, KA BKA3Ye, IO CyJH 3aCTOCOBYIOTH IPH PO3IJIALl CIIpaB
KonBenmiro ta mpaktuky Cynmy sk mkepeno mpasa [3]. B mepeBaxkHiit
Ooimpmocti  pimenns €CIIJI y mid kaTteropii cmpaB KOHCTAaTYIOTh
MOPYIICHHS TpaB  3asBHUKIB, TapaHTOBaHMX KOHBeHIi€0, MpH
3aCTOCYBaHHI NPUMYCOBHX 3aXOXiB MeIUYHOro xapakrepy. Oxpemi
MUTaHHS 3aJy4eHHs JIO0 MpOLEeCy MCHXIYHO XBOPOI JIIOAMHU DPO3IJISaB
€Bponeiicbkiii cyn y cmpasi «D.R. nporu JlutBu» (pimieHHs Bifj
26.06.2018) i xiifmoB BUCHOBKY, L0 TOIPH BHCHOBOK IICHXIAaTpiB IIPO Te,
o ocoba He Morya po3yMiTu HeOe3neKy, sSIKy BUKJIMKaB ii CTaH 3/10pOB’si
abo HeoOXiTHICTh JIIKyBaHHS, Taky ocoOy Bce Xk ciiJ OyJo 3aciyxaTd y
CyJi Ta 03HaHOMUTH 3 MIPOLECYTbHIMHU JIOKYMEHTAMHU.

IMIporn D.R. Oyno posmoyaro po3ciigyBaHHS 3a pPO3MHMIIOBAHHS
CIIO30TOYMBOIO Ta3zy Ha MicLIeBOro IiliTka. BpaxoBytouwm, mo y
MiZ03pIOBaHOI B aHaMHE3l MICTHIHCh BIIOMOCTI TpO  ICHXIivHI
3aXBOPIOBaHHA, OyJI0 YXBaJ€HO CyIOBE pIMICHHA NP0 ICHUXiaTPUIHUIH
ormsin. Ockineku D.R. He 6axkana nmpoxoauTy oOCTeKEHHS y TICUXiaTpiB Ta
Hamarajach BTEKTH, OTJIAA MPOBEAECHO NMPHUMYCOBO. 3a HOro HaciiIKaMu
NICUXIaTpu JAIHIUIM BUCHOBKY, LIO JKIHKa Maja XPOHIYHHMH IICHUXIYHUH
po3nany i pEeKOMEHJIYBIM IOMICTHTH i B NCHXIaTpUUYHY JIKapHIO IS
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000B’SI3KOBOT0 CTAI[lOHAPHOTO JIiKyBaHHS. Ha mijgcTaBi HBbOrOo BHCHOBKY
cyn BusHaB D.R. HeocyHOIO Ta MPU3HAYMB MPHUMYCOBE JIIKyBaHHS. 3aXHCT
3asBHUIIl 3BEPHYBCS JIO ameJsiiHOI 1HCTAaHIIi Ta BKa3aB y CBOId
aneNsAuiiiHii cKap3i Ha HU3KY NOPYILIEHb, TOMYLIIEHUX IPH PO3IIIsiAl CIIPaBH
y mepimi iHCTaHIii, a camMe — TPOBEICHHA INPHMYCOBOI EKCHEepPTH3H,
BIACYTHICTb CyHOBOi OWIHKM 4YM CKJIaJaja JKiHKa HeOe3meKy s
CYCIIUIBCTBA, BIACYTHICTH MOJIJIMBOCTI BHCJIOBHTH CBOIO IO3MINIO B CYIl
0CcOOMCTO, BIIXWICHHA KIIONOTAHHA NPO TPOBEACHHS HOBOTO OIJIALY,
3BaXKAIOYM Ha IONEPEAHE J0OpOBiNbHE amOysiaTopHE JIKYBaHHS), HPOTE
anensauito Oyno BigxwieHo. Ilpum yXBaJieHHI BKa3aHOro pIilleHHS CYA
BUXOIUB 3 Toro, mo D.R. He Morna 3po3yMiTi HeOe3IeKy, Ky BUKIMKAB 1
CTaH 3/10poB’st 200 HEOOXiJHICTh JIKYBaHHS, sSIKE TPUBAJIO oAuH pik. Ilicis
BIIXWJICHHS CKapT HalioHaTpbHUMU cynamu, D.R. mockapxmmacs go €CILI
Ha BiANpaBJIeHHA ii Ha TCHXIATPUYHMIN OIJIAA CTBEP/XKYIOYH, IO BOHA HE
Oaunna pimeHHs Cydy 1 He Majla >KOJHOTO YSIBICHHS IPO HOTo MiJICTaBU Ta
MOJANTBITY TPUMYCOBY TICHXIaTPHYHY TOCHITANi3alif0 JIHMIIE Ha IiJcTaBi
BHUCHOBKY MEIHKIB. 3a pe3yjbTaTaMd pO3IIsiAy BKazaHoi cmpasu, €CI1JI
KOHCTAaTyBaB MOPYIICHHA CTarTi 5 (mpaBo Ha CcBOOOAY Ta OCOOHUCTY
HenoropkaHHicTh)  KoOHBeHLIT Tpo  3axucT mpaB  JIIOAMHH  Ta
OCHOBOIIOJIOKHUX cBOOO [4].

[Tokxa30BUM y CeHCi BHSBIICHUX IMOPYIICHH CT.CT. 5, 6 KoHBeHII €
takox pimenHs €CIUL y cmpaBi «.LH. mpotm VYkpaiam», y skomy
CrpacOyp3pKuii Cya BHU3HaB HE3aKOHHICTh INPUMYCOBOI TOCHiTami3amii
3asgBHMKA [0 TICUXIaTPUYHOI JiKapHI Ta HOro MPHMYCOBOTO JiKyBaHHI
(3assBa No 28472/08, Bim 23.06.2016). 3a TBep/pKeHHSIM 3asBHUKA Yy
1996 poui BiH iHiLiIOBaB KpI/IMiHaHBHe MPOBa/DKEHHA 3a HaKIen Yy
CCBGpO}IOHeHLKOMy MiCBKOMY Cy/i HyFaHCBKOI o0uacri, OCKapIKyioH
BHECCHHS1 Y HOTO TPY/I0BY KHHKKY 3aIIMCY PO HOTO 3BUILHCHHS y 3B 5131<y 3
BYMHEHHSIM HUM KPaaDKKH. 3asBHMK CTBEP/PKYBaB, IO Y 3B’S3Ky 3 HOro
YHUCJIEHHUMH CKapraMd IIOJ0 HEMpPOBEICHHS PO3CIiJyBaHHS 3a3HauyeHOI
cipasy, y 2000 pori mpokypop M. CeBEpOTOHEIBK 3BEPHYBCS 3 MIPOXaHHIM
MTOMICTUTH 3asiBHHKA 10 TICHXIaTPUYHOI JiKapHi. 3TiIHO 3 MaTepiaraMu
crpaBu, 18  Oepesns 2000 poky romoBa  CeBEPOJOHEILKOTO
TEPUTOPIANILHOIO MEJIMYHOrO 00’€/HAHHS OTPHMAB JIUCT HPOKYPATYpH M.
CeBEPOIIOHEIBK i3 NPOXAHHSAM MPOBECTH CKCICPTHY OUIHKY ICHXIYHOTO
crany 3asBHUKa. Jlikapi- HCI/IXlanI/I BUBYMJIM HAJICJIaHI 3asiBHUKOM JI0
NPOKYPATYPH JICTH Ta ML BUCHOBKY NPO HEOOXiJHICTh NPOBEICHHS
MIEPBUHHOTO OTJIANY 3asBHHMKA, OCKUIBKHM IIi JINCTH MICTWJIM O3HAKH, IO
BKa3yBaJM Ha «BUCOKHH PHU3WK 3/IHCHEHHS HHMM COLIAIILHO HEOE3NeyHHX
HistHBY. 20 6epe3Hﬂ 2000 poxy 3asBHHK OyB OINISTHYTHH KOMICi€l0 3
YOTHPBOX  JIKapiB- HCI/IXlanlB SIKI - THATBEPIMIA  HEOOXIAHICTE  HOro
TEepMiHOBOI rocmitamizaiii. ¥ 3B’A3Ky 3 BiJJMOBOIO BiJ TrocmiTajizamii
3agBHHKAa OyJ0 [OJAaTKOBO OIJISHYTO TPhOMa JIKapsSMHU-TICHXiaTpaMu
JIyrancekoi o6iacHOI KIIiHIYHOL HCHXOHeBponorquo'i JiKapHi, AKi JiAnum
BHCHOBKY, 1[0 BiH MOTpeOyBaB HEBIAK/IAHOTO JIiKYBaHHs, 3 OISy Ha HOTo
JMCTH TOTPO3JIMBOTO 3MICTY, aJpecoBaHi p13HI/IM opraHaMm  BIaJy.
07 Bepecus 2000 poky 3asBHUK OyB nepeBesieHni 10 CBaTiBCbKOT 00IacHOT
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NICUXIaTPUYHOI JHKAapHI U TPOJOBXKEHHS JIKYBaHHS. 3asBHHK TaKOX
cTBep/KyBaB, o Yy TMO 110 HROTO 3aCTOCOBYBAIKCH 3acO0M (Hi3MIHOTO
BIUIMBY, pOOWIM iH’eKIil Ta YTpUMYyBaJM 3a IpaTaMH y 3a4HMHEHOMY
npumimenHi. Jlo Jlyrancekoi Ta CBaTiBChKOI JiKapeHb HOTO MEPEBOIMIH
0e3 Horo sroau. IHpopmalio Npo cTaH HOro 310poB’s OyJIO PO3rOJIOLIEHO
mmocazoBUM ocobaM MiIMPHUEMCTBA, /e BiH MPAIloBaB Ta MPoKypatypi. Moro
Oyno Burmcano 3i CBaTiBCHKOI JiKapHi Ta PEKOMEHIOBAHO HE MOJABATH
HISIKMX CKapr, iHaKIIe 3HOB OyZe TOCIITali30BaHO. 3asBHUK CTBEPIDKYBaB,
1O 333HAB MOPAIbHOI LIKOAM BHACIIAOK HOro MPUMYCOBOI roCIiTami3aLii,
BBE/ICHHS HEBIJJOMUX JIIKIB, [IOTAHOTO Xap4yBaHHS, CTPaxy 3a CBOE JKUTT,
AHTUCAHITAPHUX YMOB Ta IOpYLIEHHS HOro mpaBa Ha IOBary 0 CBOTO
xumia. Y Bkaszaniit cnpasi €CI1JI BcTaHOBUB MOpyIIEHHS YHKTY 5 cTarTi 5
KonBenmii 3 ormsagy Ha HE3HAYHUH pPO3MIp MPUCYHKEHOI 3asBHUKY
MOpajbHO{ MIKOAM Ta HEBU3HAHHS HALIOHAIPHHMHU CyJaMH HE3aKOHHOCTI
NIPUMYCOBOTO JIIKYBaHHS 3asBHHUKa Ta He3a0e3NedeHHs B YKpPATHCHKIH
MIPaBOBIM CHCTEMI IpaBa Ha BINIIKOXYBAaHHS Y BHUIAAKY BCTAHOBJICHHST
€CIUI nopyrienHs 0yap-sikoro myHKTy craTti 5 Konsenii. Takox €CI1JI
BCTaHOBHUB, III0 3arajibHa TPUBAIICTh IPOBAPKEHHS y CIPaBi 3asBHUKA
CKJaja WICTh POKIB, YOTHPH MICAIl Ta MABaHAALATH IHIB Y TPbOX
inctanminx. €CIIJI Bia3HauyuB, IO ChpaBa 3asBHHKA HE Oyia 0COOIHMBO
CKJIQJHOI0, 3arajbHa TPHUBAIICT NPOBAIKEHHS He Oynaa HACIiAKOM
BUKIIIOYHO TIOBEAIHKHW 3asBHHKA (3aCiTaHHSA BigKJIaJaNCh  dYepe3
BIICYTHICTh Y CyJax BUIPHHX 3aliB, HESBKH BiINOBINa4iB, MPU3HAYCHHS
GKCIICPTH3 Ta iH.), 3 OIVAy Ha IIO TPHBANICTH TPOBAIKEHHS Oyna
HaJIMIpHOIO Ta HE BiAMOBiJalla BUMO3i «PO3YMHOTO CTPOKY», y 3B SI3KY 3
4yuM OyJio nopyureHo nyHKT 1 crarti 6 Konsenuii [S].

Bapro 3a3HauuTH, [0 HALIOHAIbHI MPABO3aXMCHI IHCTUTYIIT
HaMararThCs BUPILIUTH BKa3aHi MPOOJIEMHU Ta BXKUBAIOTh 3aX0/IiB B MEXKax
CBOIX MOBHOBAXKCHb, IIOJO0 YCYHCHHs NPHYMH Ta yMOB, IO CIPHSAIOTH
MIOPYIICHHSM TIpaB 0016 NOMILICHAX 110 3aKIaliB 3 HaJlAHHsI IICHXIaTPUIHOT
JOIIOMOTH IIUIAXOM HAMICHAaHHS IUCBMOBHX BHMOI MO0 YCYHEHHS
MIOPYIICHb AEp>KaBHUX OpraHaM.

3okpema, sk Hpetsest y lllopiuniii qomoBigi  YTOBHOBa)KEHOTO
BepxoBHoi Paau 3 mpaB JI0MHM TIPO CTaH JOJEpP)KaHHS Ta 3aXHUCTY IMpasB i
cBOOOA JIIOMHHM 1 rpoMaasHUHA B YKpaiHi 3a 2020 pik, 3a pe3yjbraramu
MOHITOPUHIOBUX BI3UTIB IPEJICTaBHUKIB Y TIOBHOBAXEHOT'O IPOTITOM
3BITHOTO TMEpioJy, BCTAHOBJICHO, IO Yy OIJBIIOCTI BIABIAAHUX MICIh
HecBOOOJM TMpaBOBa JIONIOMOra YTPUMYBaHMM He 3a0e3ledyeHa Ha
HaJIe)KHOMY PiBHI, 30KpeMa, yepe3 X Heo0i3HaHICTh Ta BiACYTHICTh HAOYHOT
iHpopMmanii NMpo MiANBHICTH NPaBO3aXUCHUX IHCTHTYLIH. KepiBHHIITBOM
3aKJajJiB HE HaJaro/PkeHO KOHTaKTH 3 BiJNOBIIHUMH LEHTPaMH
6e301utaTHOI BTOPUHHOI IPaBOBOi [JONOMOTrHM, IO NPHU3BOAUTH 10
HEMOXIIUBOCT] TTOJAHHS MiOTYHIMH CKapT 0 YIIOBHOBAXXCHUX OPTaHiB y
BHIIA/IKaX MOPYIICHHS iXHiX mpaB. IlimomiyHi He 06i3HAHI PO MOXKIHBICTH
CaMOCTIIfHOTO 3BepHEHHS [0 Cyay, Ha iHQOpMAIifHUX CTeHIaX He
BUKJIaAeHO IiH(poOpMalilo B JOCTYymHIH ¢opMi mpo mnpaBa ocid 3
IHBANIHICTIO, HOMEpH Trapsyux JIiHiA, [0caJoBUX 0Ci0, 30Kpema
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YTIOBHOBa)KEHOTO Ta LIEHTPIB 3 HaJaHHs OE30IJIaTHOI MPaBOBOI JOIOMOTH,
J0 SIKUX MOXE 3BEpHYTHCs ocoba i3 po3najaMy ICHUXIKM. 3araioM, 3a
pe3ynbTatamMu TepeBipok omOyncmena 3a 2020 pik BusiBieHo, mo 90%
MIONIYHUX y 3aKiafaX COLIaJbHOTO 3aXHCTY HE OTPUMYIOTh HAaJIEXHY
MIPaBOBY JOTOMOTY. 3a pe3yJabTaTaMH aHalli3y MaTepialxiB 0COOOBUX CIIpaB
MAI€HTIB, 30KpeMa KO CyNOBHX pilleHb, MPOBEAEHOTO IIiJ  dac
MOHITOPHHTOBHX  BI3UTIB  OLTBIIOCTI TICUXiaTPUIHUX JKapeHs,
BCTAHOBJICHO, IO JI0 CYJOBHUX 3aCilaHb T'OJIOBYIOUMMH HE BUKIIHMKAIOTHCS
0co0H, CTOCOBHO SIKUX NPHUHMAaIOThCS CyAOBI pimieHHs. Jlikapi BinOupatoTh
y Tali€eHTIB 3asBH MPO BiAMOBY BijA TXHBOI y4acTi B CyZOBOMY 3aciJiaHHi.
[Tpn poMy namieHTH HE 3HAIOTh MPO CBOE MPABO OpaTH B HUX OCOOMCTO
yuactb. Sk crBepmxkyerhest y 1llopiuniii nomosini YnosHoBaxeHoro BPY,
aJBOKaTH, fKi TPH3HAYeHI CyAOM 1 Jif0Th 3a JOPYYCHHSAM Big
pETiOHaIBPHOTO IIEHTPY 3 HAJaHHS OE30IIaTHOI MPaBOBOI JIONMOMOTH, HE
BHKOHYIOTH CBOi OO0OB’S3KHM BIINOBITZHO 10 Hakazy MIiHIOCTy BiX
25 motoro 2014 poxy Ne 368/5 «IIpo 3aTBepIKEHHS CTaHIAPTIB SKOCTI
HaJaHHs 0E30IUIATHOI BTOPHUHHOI MPABOBOI JOMOMOTH y KPHMIiHAJIBHOMY
npoueci». 30Kpema, He NpPOBOMATH KOH(QineHUidHe mobaueHHs 3
MiOMIYHUMHE/TIAIIEHTAMH, HE PO3’SACHIOIOTH iM MpaBa, 00OB’SI3KM Ta HE
y3rO/KYIOTh TPaBOBY Mo3ullifo. Hampukmaa, sk 3a3HaueHO y 3BITI
VYnosHoBaxkeHoro BPY, mig wac Bisury mo KHII «KwuiBcbka Mickka
TICUXOHEBpoJIOTidHa JikapHs Ne 3» BukoHaBuOoro oprany KuiBcekoi Micbkoi
pamu y TpynHi 2020 poKy BCTaHOBICHO, IO BIATIOBIIHO O KOl CYyTOBHX
pillleHs Ta IHIMIHX MaTepialiB OCOOOBHX CIpaB MAIi€EHTIB Yy CYIOBHX
3acCiIaHHAX PO MPOJIOBKEHHS, 3MiHYy a00 CKacyBaHHs PUMYCOBHUX 3aXO/IiB
MEJIMYHOTO0 XapakTepy Opayu y4acTb aJBOKAaTH, sIKi 3ajydeHl J0 HaJaHHs
0€30IUIaTHOI BTOPHHHOI MPaBOBOI [OMOMOTM BIAMOBIAHO [0 YHHHOTO
3aKOHOMABCTBA. [IpoTe omuTaHi NAMIEHTH 1 MPAIiBHUKKA 3aKJIaay
CTBEpJIKYBAIM, IO aBOKAaTH HE BiBIAYIOTH CBOIX KIEHTIB, 52 TMaIlieHTH
HE 3HaJIM CBOIX 3aXHMCHHUKIB [6].

Orxe, MOXeMO  3pOOMTM  BHCHOBOK, IO  TIEPEBIPKH
MIapJIAMEHTCHKOTO YIIOBHOBA)KEHOTO JOBOZATH BUCIIOBJIEHY HA IOYAaTKy
LBOTO BHUCTYIly MpoOJeMaTuky 3 TPUBOAY BIJCYTHOCTI IPaBOBOI
BU3HAYECHOCTI 1110J]0 000B’SI3KOBOCTI y4acTi 0COOM Yy CYAOBHX 3aciJaHHSIX,
sika TOTpeOye HEBIJKIIQJHOIO BUpIIIEHHS Ha 3aKOHOJaBuOoMy piBHi. Ha
Hamy JyMKY, AopedHo Oyno © BHectu 3MmiHM y cr. 512 KIIK Vkpainu ta
BUKJIACTH i HacTymHuM duHOM: «CyaoBHH pO3IIISAA 3AIHCHIOETHCS
0JIHOOCO0OBO CYIICI0 B CYJOBOMY 3aciiaHHI 3a Y4YacTIO MPOKypopa,
(i3uuHOT 0cOOH, CTOCOBHO KO BHPIIIYETHCS MUTAHHS MPO 3aCTOCYBaHHS
MIPUMYCOBHX 3aXOJiB MEIMYHOTO XapakTepy, SKII0 XapakTep po3naay
TICUXIYHOT JISTIBHOCTI YM IICMXIYHOTO 3aXBOPIOBAHHA HE IEPEIIKOJDKAE
LOMY Ta BKa3aHE 3aCTEPe)XECHHsS HE BUKIAJCHE y BHCHOBKY CYIOBO-
MICUXIaTPUYHOI eKCIIepTH3H, I 3aKOHHOTO MpPEICTaBHMUKA Ta 3aXHCHUKA
3riAHO 13 3aralbHUMH TpaBwiaMu 1boro Komekcy». Takox, Ha Hamry
OyMKy, HeoOxigHo nomoBHHTH cT. 509 KIIK Vkpainm myHKTOM IIOZO
000B’SI3KOBOCTI HaJaHHS EKCIEPTOM Yy BHCHOBKY BiJIOMOCTEH m10/10
MOJKJIMBOCTI YM HEMOXKIIUBOCTI Y4acTi MiIEKCIEPTHOI 0COOU Y CYIOBOMY
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PO3MIIsi/Al y BUIAJKY BUSIBJICHHS IiJl 4ac MPOBEJCHHS €KCIIEPTH3H PO3Jamy
NICUXIYHOT JISUIBHOCTI Y ICHXIYHOTO 3aXBOPIOBaHHA. Y pa3l BHECEHHS
Takux ToukoBuX 3MiH y KIIK, Bka3aHi MoJio:keHHsI cTaTel OyAyTh MOBHICTIO
y3TO[DKYBATHCh 13 yXke icHytounmu Bumoramu 4. 2 c1. 292 KIIK Ykpainy, y
SIKIH 3a3HAYEHO, [0 «KJIOMOTAHHS PO 3aCTOCYBAaHHS MPHMYCOBHX 3aXO0JIiB
MEIWYHOTO XapakTepy Mae BigmoBimath BuMoraMm ctarti 291 1mporo
Komekcy, a Ttakoxx wictuTH iHQOpMAIiI0O IIPO MPUMYCOBHH 3axXif
MEJIMYHOTO  XapaKTepy, sSKHil IPONOHYETHCS 3aCTOCYBATH, Ta IO3HILIO
IIO/I0 MOXKJIMBOCTI 3a0e3medyeHHs yd4acTi OCOOM TMiJ dac CyIOBOTO
MIPOBAPKCHHS 32 CTAHOM 310POB 5.
Cnucok euxopucmanux oxcepen:\

1. ITocranoBa Bepxosuoro Cyny Bix 12 Gepesns 2020 poxy. URL:
https://protocol.ua/ua/postanova_kks_vp_vid 12 03 2020 roku_u_spravi_
206_5483_18/.

2. KpuminanpHUI mporecyansHui Kofekc YKpaiHu Bim 13 KBiTHA
2012 poky Ne 4651-VI. URL: http://zakon2.rada.gov.ua/laws/show/4651-17.

3. 3akoH VYkpaiuu «[Ipo BHKOHaHHs pillleHb Ta 3aCTOCYBaHHS
mpakTuku  €Bpomeiickkoro  cyay 3  mnpaB  moxuHM».  URL:
https://zakon.rada.gov.ua/laws/ show/3477-15#Text.

4. Crmpasa «D.R. mpotu JlutBu»: Pimenns €sponeiickkoro Cyny 3
npaB Jroauad Bif 26 uepBHs 2018 poxy. URL: https://www.echr.com.ua/
yespl-postaviv-pitannya-pro-stupin-uchasti-u-procesi-psixichno-
xvoro%D1%97-lyudini/.

5. Cnpasa «.H. mpotu Ykpainu»: Pimenus €Bporneiicbkoro Cyay 3
npas moauau Bim 23 uwepss 2016 poky. URL: https://zakon.rada.gov.ua/
laws/show/974_d63#Text.

6. lopiuna nonoBins YnoBHoBaxeHoro BepxoBHoi Pagu Ykpainu 3
NpaB JIIOAWHKU TPO CTaH MOJEPXKAaHHS Ta 3aXHCTy MpaB iCBOOOM JIFOMUHHU 1
rpomajisiHuHA B Ykpaini 3a 2020 pik. URL: https://www.ombudsman.gov.ua/.

®eoomoea I'anna Banepiiena,

HadaJIbHUK HAYKOBO-OPTaHi3allifHOTO BIAILTY
JlepaBHOTO HAYKOBO-JOCITHOTO iIHCTUTYTY
MBC Vkpainu, JOKTOp I0pUINYHIX HAYK,
npodecop;

Onuwenko Cepeiti Muxonaiiosuu,

MIPOBIHUN HAYKOBHH CIiBPOOITHUK HAYKOBO-
opranizainiiHoro Biamniny JlepxaBHOro
HayKoBO-zociiiHoro iHCTHTYTY MBC YKpainy,
KaHAHJIAT FOPUINIHUX HAYK

IMPOBAJIZKEHHA AI3BHAHHS 3A KPUMIHAJIBHUMHU
MMPOCTYIIKAMM AK OCOBJIUBA NIPOLHEAYPA JOCYJOBOI'O
PO3CJIAYBAHHA

TTOHATTS  «KpPUMIHAJIBHHUN MPOCTYIOK» — OOWH 3  BHIIB
KPHUMIHAJIBHOIO IIPABOMOPVIIEHHS, IO BIAPI3HAETHCS MEHIIUM CTYIIEHEM
CyCITBHOT HEOE3MeKW, CHPOMICHOI NPOUEAYPOI0 NPUTITHEHHS 0
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KPUMIHAJILHOI BIAMOBIZAJIBHOCTI, a TAKOXX OLIbII M’SIKUM I[OKapaHHSIM,
o(diLifHO MOCIIO CBOE MiCIE V CYyYacHill KpHMiHANLHO-IIPABOBI MOMITHI
3aBIAKH 3akoHy Ykpainu «I[Ipo BHECEHHS 3MiH 0 JAESIKHX 3aKOHOJAaBUMX
akTiB YKpaiHH II0J0 CIPOIIEHHS IOCYAOBOIO PO3CIIAYBAHHS OKDEMUX
KaTeropii KpUMiHAIBHUX MPaBOMOpPYIIEHBY Bix 22 muctomana 2018 poky
(Ne 7279-n) [11.

BignoBigHO 10 YHMHHOTO 3aKOHONABCTBA 3MIMCHEHHS JIOCYIOBOTO
pPO3CIiAyBaHHSA V KPUMIHAIBLHHUX IPOCTYIIKAX IepeadadaeTrbes v (hopmi
Ji3HAaHHsS, Tak OW MOBWTH, CHeLiaJbHIH (OpMi NPOBaJLKEHHSA, WO B
MOBHOMY 00cCs13i BifmoBigae BukoHanHio Pekomenmaiii K (87) 18 Kowmirery
MinictpiB Pagu €Bpomu Bix 17 BepecHs 1987 p. [2] nepxaBam — wiieHam
Pamu €BpOHI/I CTOCOBHO CIPOIICHHS KPUMIHAJIBHOTO TPaBOCYIIS.
v p03z[1n1 2 «CyMapHe CyIOYMHCTBO, NPUMHPEHHSI OOBHHYBad€HOTO 3
TTOTEPIILIINM, CIPOIIEHI TIPOLE/y P Pexomenmanii BkazaHO: «y BHITaJKaX
IpiOHUX TOpPYIICHh KPUMIHATBHOTO 3aKOHY, SAKIIO (DaKTH BUAAIOTHCS
JOBOJII SICHUMH 1 Oe3lepedyHO BCTAHOBICHO, IO 0coba € aBTOPOM
MOPYIICHHS, MOXHA 3aCTOCOBYBAaTH CIIPOIICHE CYJOYHHCTBO, TOOTO
MMUCBMOBE CYJJOYMHCTBO, MPUCKOPEHE CYIOBUMH OpraHamMu. BoHO 103Bosisie
€KOHOMUTH Yac 3aBISIKH BIJICYTHOCTI CYZOBOTO 3acCilaHHs 1 IPU3BOAUTH JI0
pIlIeHb, 10 € aHAJIOTIYHAMH CYJOBHUM IOCTAHOBAM, TAKWUM, SIK [MOCTAHOBA
noJinidHoro TpubyHany (y crnporiieHoMy mopsiaky)» (.. 1).

Inest emurOT TporiecyansHOI (opMu BUSBHIIACS HEIOIUTEHOIO, TOMY IIIO
BOHAa HE 30ira€Tbecs 3 MIANCKTUYHOI 3aKOHOMIPHICTIO BiAMOBiTHOCTI (hopmu
CBOEMY 3MICTy i 3MIiHH CIIOCOOY MOCTIIDKCHHSI Pa3oM 3i 3MIHOIO IIpeAMeTa,
TOMY BXKE B JIaBHBOPHMCBKIW JepkaBi Oyl HOPMH, SIKi perJIaMeHTYBaJIH
3aCTOCYBaHHA crienianbHUX npoBajvkeHs (Per sponsionem) pasom  3i
3BHYATHIM TIPOBaLKCHHSM (Leg1s actio sacramento in rem).

V BiTUM3HAHIN HpaBOBII/I cucTeMi 3a KpI/IMlHaJ'II)HO npoIecyaaTbHIM
3aKOHOJJABCTBO iCHYE IIOCBIJl i3 MMO3UTHBHOTO BHPIMICHHS I[HOTO IMHATAHHS.
TpuBanmii gac 3rigHo 3 monoxxeHHsMu KITK Vipainu 1960 p., MmoxHa 0yno
BHIUTATH TaKi CIEIiabHI MPOBAKCHHS: MPOTOKOIbHA (hopMa JTOCYIOBOT
MATOTOBKK MaTepialliB CIpaBH; IMPOBAPKEHHS Yy CIIpaBax MpPUBATHOTO
0OBUHYBa4YeHHS; MPOBaKEHHSI y CIIpaBax MO 3JI0YHUHH HEIOBHOJITHIX;
3aCTOCYBAHHS IIPUMYCOBHX 3aXO0/IiB MEIUYHOTO XapaKTepy.

Ha nHamry aymKy, HHHI NPOBa/DKEHHS i3HAHHS 32 KPHUMiHAJIBHUMU
MIPOCTYNKaMH € OiIbII CXOXXHM J0 TPOTOKOIBHOI (GOPMH TOCYIOBOT
MiATOTOBKK MAaTepialliB, OCKUIbKHM IIf (OpMa BHKOPHCTOBYBAJIACH MO0
OYEBUIHUX 3JI0YNHIB HEBEIUKOI TSXKKOCTI.

CTaHOBIICHHS IIPOTOKOJILHOI (hOPMH JIOCYIOBOI IiArOTOBKH MaTepiajiB
YV KPHMIHAJILHOMY CYIOYMHCTBI YKpaiHH Ma€ I[iKaBy Ta IJIMOOKY iCTODIFO.
Ilepmoro Takorw CIpoOOK  YPI3HOMAHITHEHHS IIpoOLeCyadbHOI  (hopMu
MPOBAKEHHS v 3yourHax ctaB Yka3 IIpesumii Bepxosuoi Pagu CPCP Bin
26 s 1966 p. «IIpo MOCWIEHHS BiITOBIIAILHOCTI 3a XYIITaHCTBOY, SIKAM
BCTAHOBJIEHA HE TIJBKU ITABUIIEHA BiAMOBITAIBHICTE 3a LIEH 3J104YMH, 10 OVB
nommpennM Ha Teputopii CPCP, a ¥ ocoOnmBHi IpOIECYATLHUI MOPSIIOK
MPOBAJKEHHS V cropaBax 1€l kareropii. [IporokonsHa (hopma Mmana HazBY
«epeBipoYHa  JISUIBHICTB» a00 TPOCTO  «KPHMiHAJIBHO-NIPOIIECyalbHa
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nepeBipkay. Pesyibratyu nepeBipkyd OyiM JOKa3aMU, Ha IIACTaBl SIKUX CYIIS
npuiiMaB  pIlIEHHA @PO [OPYIIEHHS KPUMIHAJIBLHOI CIpaBH, CKJIaJaB
00OBUHYBAaU€HHSA 1 BMHOCUB IIOCTAHOBY IIPO BIJJAHHSA IPABOIOPYILUHHUKA 0
cyny. IlepeBipouHy MiSABHICTH MPOBOLWIM OPraHd Hi3HaHHA. [Ipu 1BOMY
OIUTYBAIM OYEBHIIIB, OTPMMYBAJIM XapakTEPH3VIOUM MHaHI IIPDO 0CO0Y
MPABOIOPVIIHNKA, 3aKOHOM TaKOK JI03BOJISIIIOCS IPOBEIEHHS TAKHX CIIITYUX
IiMA: OTJIIA MICIA TOMii, 3aTpUMaHHA 1 ocobuctuit momryk. [lepeBipouni mii
TIPOBOIIIMCH YIIPOJOBIK IT SITH JHIB.

KpuMiganpHO-IIpOLlECYAJIBHUI ~ 3aKOH  JOIIYCKaB  MOJXKIUBICTH
3aTPUMAaHHS IIPABOIIOPYIIHHMKA 1 3aCTOCYBAaHHS IO HBOIO 3aro0iKHOIO
3axony. Ocobu 3arpumyBainucs opraHamMy Mimiuii ado IHIMMMH OpraHamu
II3HAHHA 1 YTPUMYBAIUCA I BapTOI0 3 METOIO MiABUIIEHHS €(hEeKTUBHOCTI
3aCTOCYBAHHSA IependayeHnX 3aKOHOM KPHMMIHAJIBLHO-IIPABOBHMX 3aco0iB
60pOTEOM 3 IPIOHMM DO3KPaJaHHSAM JEPKABHOrO ab0 TI'POMaICHKOro
maiina. Ilpesunis Bepxosnoi Pagm YPCP VYkaszom Bim 3 xBitHa 1975 p.
MOIIAPHJIA TTOPSIOK MPOBAHKEHHS v 3JI0YMHAX, Iepeadadenux 4. 1 cr. 206
KK, Ha 3mounmnm, nepembaueni 4.1 cr.85 KK VYPCP. Ilopanbiie
3aCTOCYBAHHS BCTAHOBJIEHOIO 3aKOHOMABIEM IOPAIKY IIPOBAIKECHHS V
3504ynHax, nepeadadenux 4. 1 cr.ct. 85 1 206 KK YPCP, nokaszaio, 1o s
(dhopMa IPOBAKCHHS, HE3BAXKAIOYH Ha JISSKI HEIOMIKH, 32 CBOEIO CYTHICTIO
TIpUIATHA ISl BAKOPHCTaHHA i ce0e BHIIPABIOBYVE.

Hanani srimHo 3 VYxkasom Ilpesunii Bepxosnoi Pamm YPCP Bin
20 6epe3nss 1985 p. «IIpo BHeceHHA 3MIH 1 IOIOBHEHH V KPHMIiHAJIBLHO-
MPOLIECYAIBHUH 1 MUBUIBHO-TIPOLIECYANbHNH Kofgekcu YPCPy» nmpoBamkeHHs
MIPOTOKOJILHOT (hOpMU BHU3HAYanach Bxke mo 19-tu 3noumHax. Ilopsmox
NIPOBAPKEHHsI, BCTAHOBJICHMI IIMM YKa3oM, BIApI3HABCS Bix padine
YUHHOIO THUM, IIO CTPOK MPOBaDKEHHs 30inpmmscea a0 10 qHiB; oprad
Ni3HAHHA MO030aBJIIBCS IpaBa 3aTPUMYBATH IIPABOIIOPYIIHUKA B IOPIAKY
cr. 106 KIIK 1 3acTocoByBaTH 10 HHOTO 3alOODKHHUN 3axiJy; CIIPABH IIPO
3JI04YMHH, 3a3HadeHi B cT. 425 KIIK, mimsiraay po3risay B Cyai He Hi3Hile
sk v 10 geHHHWIA CTPOK i3 MOMEHTY HaIXOKEHHS MaTepialiB o cyay (o
IBOTO JiSB 5 IEHHMI TEPMIH PO3IIAAY TaKUX CIIPaB).

V HacTymHi pOKM TIPOTOKOJLHA GopMa IOCYIOBOI IMATOTOBKU
MarepialliB [IPOAOBKYBaAJIa PO3BUBATUCH K B HAIPSAMI DO3IIMPEHHS IMEDENIKY
3JI0YMHIB, V AKHUX BOHA 3aCTOCOBYBAJIACH, TAK 1 B HANPSAMI YIOCKOHAJICHHS
nopsaaky il npoBakeHHS.  OCHOBONOJOXHMMU B PerlaMeHTaLii
MIPOTOKOJILHOIO MPOBaKeHHs ctayu Yka3 Ipesunii Bepxosuoi Pagu YPCP
Bix 18 Gepesust 1991 p. «IIpo BHecenns 3miH A0 KpumiHaibHO-
npouecyainbHoro kogekcy YPCPy», ITomoxkenns «IIpo ToBapuchki cyau YPCP»
Ta Ionoxennst «IIpo komicii B cmpaBax HenosBHOMTHIX YPCP» 1 3akon
Vikpainn Bix 16 rpyaas 1994 p. «[Ipo BHeceHHs 3MiH 1 JOIOBHEHL [0
KpuminansHO-TIPOIIECYATTBHOTO KOJIEKCY Y KpaiHm».

IlepmmM ckacoByBajgOCh IIPABO HaAYaJIbHAKA OpPra"Hy Hdi3HAHHS
NPUHHATA DIMIEHHS PO BIAMOBY B IMOPVIINEHHI KPUMIHAJIBLHOI CIIPaBH 1
HalpaBJIATH Marepiajd JUIs 3aCTOCYBaHHS 1O INPAaBOIOPYIIHHMKA 3aXOJiB
rpomMazcbkoro BIUIUBY (B mopsaaxky cr. 131 KIIK). JIpyruM — y BUHATKOBHX
BUIIaJKaX, Y pa3i HeMOXJIMBOCTI y 10-meHHMH CTpoK 3i0paTH HeoOXimHi
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Marepiaiu, NPOKYPOPOBI HAJAaBAIOCh MPAaBO LEH CTPOK NMPOJOBXKHUTH, alie
He OinbIn sik 1o 20 aHIB.

TakuM YMHOM, TPOTOKOJIBHA (hopMa OCYI0BOT MirOTOBKH MaTepiaIis,
BnpoBamkeHa vy 1966 p. Ykaszom [Ipesunii BepxoBnoi Pamm CPCP — ne
0cO0MBE  KPUMIHATBHO-TIDOLIECYANIBHE TIPOBA/DKCHHS, IO  3IIHCHIOETHCS
OPraHoOM [i3HaHHA 0e3 MOPYIIEHHS KPHIMIHAIBHOI CIIPaBH OPTaHAMHM Ji3HAHHA
3a BU3HAUCHUMH 3aKOHOM 3JI0YMHAMH, IO HE SBIISIFOTH BEJMKOI CYCIILIBHOI
HEOE3MeKH, BYMHEHHX B YMOBAX OYEBHAHOCTI, KOTPE 3aBEPLIYETHCA
CKJIaJaHHsIM TIpoToKOoNy. I[IpoToKosibHA (hopMma N103BOJISIE B HAHKOPOTIIWIA
CTPOK 3’CYBaTH OOCTaBUHM BYHMHEHHS 3JI0YMHY, HAOJM3UTH IIOKapaHHA
TIPaBOIIOPYIIHHKA JI0 Yacy BYNHEHHS HUM TPOTUIIPABHOTO JTISTHHSI.

Kpim Toro, mporokonbHa ¢opma Oyia MNOKIMKaHa 3a0€3MEYUTH
ONTHMANBHY HpoLeCcyalbHy eKOHOMif0. Po3mmpenHs chepu 3acTocyBaHHS
Takoi (hOpMH AOCYZOBOI MiITOTOBKH 3[IHCHIOBAIOCH 3 METOIO 3MEHILICHHS
HABaHTAKCHHS Ha CIIJUUIl amapaT Ta 30Cepe/KEHHS HOro 3yCWiIb Ha
pO3CIiAyBaHHI OUTBII TSHKKHUX 3TOYHHIB.

[poBampKeHHsT y TMPOTOKONBHIN (hOpMI MICTHIO HH3KY XapaKTepHUX
BIZIMIHHOCTEH BiJl 3BHUYAMHOIO MPOBA/KCHHA: CY0 €KTOM TPOBEICHHS
JIOCYZ0BOI TIATOTOBKM MaTepiaiiB BH3HABABCS BHUKIIOYHO OpraH Ji3HAHHS;
30MpaHHs JI0Ka3iB 3IMCHIOBABCS 3a JIOMIOMOTOIO 3ac00iB, XapaKTEepHUX IS
CTagilf TOpYIICHHS KPUMIiHAJIBHOI crpaBu (0e3 MpOBaKeHHS CIITIHUX Iii);
TIEpEeNiK 3JI0YMHIB, MO0 SKUX MOXJIMBO OyJIO 3aCTOCOBYBAaTH IPOTOKOJIBHY
¢dopmy, Oy BuuepmHHM (CT. 425 KpuMiHATBHO-TIPOIECYAIBHOTO KOHEKCY
1960 p.); cTpokH HE MOTJIM IEPEBHUIIYBATH JICCATH JAHIB 3 MOMEHTY OTPHMaHHS
3asBH, aJie [[CH CTPOK MOXKHA OYJIO MOJIOBXKHUTH IPOKYPOPOM JI0 ABAILATH 1i0;
0co0a, 111010 SKOT MPOBaUTHCS JI0CYI0BA IMiITOTOBKA MaTepiaiiB, Maja CTaTyc
NPaBOIIOPYIIHKKA, & HE 3JIOYHMHIIS; MiJICYMKOBHM JOKYMEHTOM, L0 CKJIaJaBCs
0c00010, sIKa MPOBOJMIA [i3HAaHHS, OYB MPOTOKOJ, SIKMH 3aTBEPKYBaBCS
HaYaJIbHUKOM OpraHy Ji3HaHHS, a IIJICyMKOBHM JOKYMEHTOM BCBOTO
JOCYZIOBOTO ~ CIEIIalbHOTO TPOBA/DKCHHS Yy IPOTOKONBHIM Qopmi —
00BHHYBAJILHIH BUCHOBOK IIPOKYpOpa.

3HaveHHA Takoi (OPMH MONATAIO B TOMY, IO BOHA CTBOpIOBaja
peaibHi yMOBHM JUIs OuIbll €(EeKTHBHOTO PO3KPUTTS 1 PO3CIiTyBaHHS
TSOKKHX 3JIOYHMHIB; 11 YCYBaJIO 3 MpolecyaibHoi GopMH BCI HAIUILIKH, 110
6e3 noTpeOu yCKIiaJHIOBAJIH IPOLIEC.

Uunuuit KpumiHaneHMH TpolecyajbHUIl KOJEKC, Ha JKallb, HE
nependavyae KpUMiHAJIbHE MPOBAPKEHHS 32 MPOTOKOJIBHOK (OPMOI0, ale
morpeba y HAsBHOCTI CIICUIATbHUX MPOBAJKCHb, SIKI BIIPI3HAIOTHCS Bif
3BHYafHOTO TPOBA/DKEHHS, € Oe3lepeyHOr0, BOHA 3yMOBJICHA 3alluTaMH
CYCHIJIbCTBA, OCKUIBKHM IIpollecyanbHa ()opMa HacaMmIepe] Mae CcraTu
KOPUCHUM COLiaJIbHUM 1IHCTPYMEHTOM.

CycninbcTBY He Oaligyxe, SIKOIO KiJBKICTIO JIIOJIEH Ta MaTepiallbHUX
BHUTpPAT BHPIIIYIOTbCA Ti UM iHII THTaHHA OXOPOHH 3aKOHHOCTI abo
6opoThOU 3 mpaBonopylieHHIMH. JlepkaBa HE MOXKE BHIUISTH VIS [[OTO
HEOOMEXXeHY KIBKICTh pecypciB. HeoOximHO BHTpauaTw HasBHI CHJIM Ta
3aco0M HalOUIBII palioHANBEHO Ta €(PEKTUBHO, BUKOPHCTOBYIOYH IHCTUTYT
Ji3HaHHSI P JIOCYZ0BOMY PO3CIIilyBaHHI KPUMiHAJILHOTO MPOCTYIIKY.
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Otrxe, MiABUIIEHHS E(QEKTUBHOCTI KPHUMIHAJIBHOI'O CYIOYMHCTBA
(0ZHOTO 3 BUIB IPABO3ACTOCOBHOI JisILHOCTI), SIK I SCKTUBHE BUKOHAHHS
6yzu, SKMX IHIIMX IePKaBHUX (YHKIH, 10CATa€ThCs JIMILE TOAI, KOIA BCi
foro wim — HaHOMWKYI Ta CTpaTeriuHi — pean13OBaH1 3 HalMEHIIO
KOO0 JUIS PI3HOMAHITHHX COLIAIBHUX IIIHHOCTEH, 3 MiHIMaJbHUMHU
€KOHOMIYHUMH BHUTpaTaMd i B HAMKOPOTIIMH TEpMiH, a caMmMe MUIIXOM
MPOBA/DKCHHSA Ji3HAHHSA, TaKk OH, MOBHUTH “CIIPOLICHOTO MOPSAKY”
JI0CYZIOBOTO PO3CIIAYBAHHS KPUMiHATLHAX MPABONOPYIICHE 3 HE3HAYHIM
CTYIEHEM CYCHIIbHOT HeOe3NeKH — KpUMIHAIBHUX POCTYIIKIB.

Cnucok eukopucmanux oicepen

1. TIpo BHeceHHS 3MiH JO JEAKHX 3aKOHOJABYMX aKTIB YKpaiHH
IIO/I0 CHPOLIEHHS JOCYAOBOIO PO3CIHIAYyBaHHS OKPEMHX KaTeropiit
KpUMIHAJBHHUX TMPAaBONOPYIIEHE: 3akoH Ykpainu Bim 22.11.2018 Ne 2617-
VIII. URL: https://zakon.rada.gov.ua/laws/show/2617-19#Text.

2. Pexomenmanis Ne 6 R (87) 18 Kowmitery Minictpis Pagu €Bporu
nepxaBaM-uwieHaM «CTOCOBHO CIPOILCHHS KPUMIiHAJIBHOTO MPaBOCYIIS»
Bim 17 Bepecus 1987 p.  URL: https://zakon.rada.gov.ua/laws/show/
994 339#Text.

Dopocmanuii Anopii Bonodumupoeuu,
JIOLIEHT Kadeapu KpI/IMlHaJIbHOFO nporecy
HarrionansHOi akageMii BHYTpIIIHIX CIIpaB,
KaHIUAT IOPUIMIHUX HAYK, TOICHT

JEAKI IPOLECYAJIBHI ACHEKTH ITOYATKY
JOCYAOBOI'O PO3C/IIAYBAHHA B KPUMIHAJIBHOMY
IMPOBAJI’KEHHI

Oxpemi TOJIOXKEHHSI IOYaTKy JIOCYIOBOTO PO3CHiAyBaHHS Yy
KpPUMiHaJIbHOMY IPOBA/PKEHHI 3QJIMINAIOTHCS TUCKYCIHHUM NHUTaHHSAM, He
JMBJSIYUCh HA 3MIHM y JI0 YHMHHOTO BITYM3HSHOTO KPUMIHAJIBHOTO
MIPOLIECYaJIbHOTO 3aKOHOJIaBCTBA.

[uTaHHs 1MOAO0 MOXJIMBOCTI  MEPEBIPKM  TOBIZOMIICHHS PO
KpUMIHAIBHE TPABOIOPYIIECHHS, MOYATKy OOYMCIICHHS CTPOKY JIOCYIOBOTO
PO3CIiTyBaHHS, € CIIPHAMH 1 HE MAarOTh €IWHOTO IMOTANy HaykoBHiB. CTaH
TenepilHboi perjamMeHTalii HUX MUTaHb IPU3BOJIUTH JI0 ACSKHUX MPOoOieM, sIKi
BUHHUKAIOTh Yy NPAaKTHYHIA MISUTGHOCTI OpraHiB JIOCYJOBOTO PO3CIiAyBaHH:,
MOPYIISHHS MPaB YYaCHUKIB KPUMIHAILHOTO MPOBAKEHHS TOLLO.

InranHs M0YaTKy 10CY0BOTO PO3CIiAYBAHHS € JOCUTh aKTyaIbHUM
cepen HaykoBmiB [1-8] 3 ommimy Ha mnpobiemu 3aKOHO/[aBYOr0
periiaMeHTyBaHHS 1 IPAKTHKH 3aCTOCYBaHHS MOJIOKEHb 3aKOHO/IABCTBA, SIKi
CTOCYIOTBCS IIbOTO TIMTaHHSI.

Pazom 3 THM, pi3HOMAaHITHICTh MOMNIAIB HAYKOBIIB 3aJIUIIAE
HEBUPIMIEHUMH PAJ] TPOOIEMHHX ITUTaHb TEMH, 30KPEMa, TaKHX SIK 10YaTOK
OOYHCICHHS CTPOKIB JOCYIZOBOTO PO3CIiAyBaHHS, BHU3HAUCHHS CTPOKiB
JIOCYZIOBOTO ~ PO3CIIilyBaHHS,  TMPOJOBXKEHHS  CTPOKIB  JOCYZOBOTO
pO3CITiTyBaHHS TOIIIO.
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BimnmoBimHo 10 4.1 cr. 214 KpumiHambHOTO MpPOIECYaTbHOTO
Komekcy VYkpainum (mam 3a Tekctom — KIIK), cmiguwmii, mpokypop
HEBiAKIAAHO, aje He m3Hime 24 TroAWH MiCid IOJAaHHS 3asBH,
MOBIZIOMJICHHSI TIPO BYMHEHE KpUMiHAJIbHE IPaBOMOPYIICHHS abo micis
CaMOCTIfHOTO BHSBICHHS HHM 3 OyIb-SKOTO pKepena OOCTaBHH, MIO
MOXYTh CBIJUMUTH IIPO BYMHEHHS KPHUMIHAIBHOTO IPaBONOPYIIEHHS,
3000B’s13aHUI BHECTH BINMOBiMHI BimoMocTi A0 €IUHOTO peecTpy
JOCYIOBHX poO3CIigyBaHb (mami 3a TekctoM — €EPIIP), posmouarn
po3ciiayBaHHs Ta yepe3 24 TOIUHN 3 MOMEHTY BHECEHHSI TAKHX BiJOMOCTEH
HaJlaTH 3asiBHUKY BUTSAT 3 €IMHOTO PEECTPY NOCYIOBUX PO3CIIiTyBaHb.

Cniguuif, sgKkui  37ifiCHIOBaTUME  JIOCYJOBE  PO3CIiAyBaHHS,
BU3HAYA€ThCS KEPIBHUKOM OpraHy J0Cy/10BOT0 poscuinysanHs. BinnosinHo
mo 4. 4cr. 214 KIIK cmigumii, npokypop, iHma cyx0osa oco0a,
YIOBHOB&)XCHA HAa NPUHHATTS Ta PEECTpallilo 3asB i MOBIIOMICHB IPO
KpUMiHaJIbHI IPaBONOPYLICHHS, 3000B’s13aH]I NPUIHATH Ta 3apeecTpyBaTH
TaKy 3asBY 44 HOBiJOMJICHHS. BinMoBa y MpUiHATTI Ta peecTparii 3asBU 9u
MOBITOMIICHHSI [IPO KPUMiHAJIbHE TIPABOMOPYIICHHS He TomycKaeThes [9].

®opmyiroBaHHs L€l HOpMU Ge3aIbTEPHATHBHO 3060B’513y€ BHOCHTH
Oyap-siKy iHQOpMALiO NP0 KpUMiHAIbHE npasonopymenns 10 €PJIP B
JOCUTh CTHCJII CTPOKH. BHHUWKae muTaHHS — 4y peamizaiis wiei HOpMHU
JIMCHO TiABHIMIA €(EKTHBHICTE POOOTH MPAaBOOXOPOHHUX OPTaHiB MIONO
HENOMyIICHHsI HEMOTHBOBAaHMX BIAMOB y TIOYaTKy JIOCYZOBOTO
PO3CITiAyBaHHS BHACIIIOK YOTO CYTTEBO MOKPAIIMBCS 3aXUCT MpaB, cBOOOT
Ta 3aKOHHHX 1HTEpPECiB YYaCHUKIB KPHUMIHAJIBHOTO MpoBapkeHHA? Ha Hamy
IYMKY, Hi.

Takuii NOPSAOK HEOJHOPA30BO KPUTHKYBABCS HAYKOBLSIMHU, aje
mpobsemMa 10 1bOro 4yacy He BupinieHa [1, 7, 8]. Bumora 000B’s13K0BOCTI
peCCTpaui'l' BCIX THOBIIOMJIEHB TIPO KpI/IMiHanLHi npaBonopyenns y €PJIP i
BIJIIOBI/IHO TI0YATKY JIOCYJOBOTO PO3CII/yBaHHS IPH3BEIA 10 CYTTEBOTO
3OLIBIICHHS  KPUMIHAJIbHUX — POBA/DKCHb, SIKI  HICIS  IPOBEICHHS
JOCYZIOBOTO PO3CIilyBaHHS 3aKpWUBAIOTHCS 4Yepe3 BIJICYTHICTh CKIJIAIy
3MOYMHY 1 BIAMOBIZHO 1O TIEPEBAHTAXGHHS OpraHiB JOCYIOBOTO
PO3CIiAyBaHHS KPUMIHAIBHUMHE MPOBAKCHHSIMU. YU € TOIUIBHOI0 BUMOTa
KIIK 11o/10 000B’sI3KOBOCTI peecTpailii BCix MOBIAOMIICH PO KPUMiHAIBHI
[IPaBOIOPYIICHHS 0e3 MOXIIHUBOCTI 1X HepeBipku? BaxkaeTncsi, 1110 Hi.

BimnosigHo a0 4. 4 cr. 97 KIIK 1960 poky, komu HeoOXigHO
nepeBipUTH 3asBy ab0 MOBIJIOMIICHHS PO 3JI0YHMH JI0 MOPYIICHHS CIIPaBH,
Taka INepeBipKka 3HIHCHIOETbCS TPOKYpPOPOM, CIiguuM abo OpraHomM
Ji3HaHHS. B CTPOK He OUIbIIE JecATH AHIB IUIIXOM BiIiOpaHHS MOSICHEHb
BiJl OKPEMUX TPOMAJITH YH ITOCAIOBHX 0Ci0 a00 BUTpeOyBaHHS HEOOXITHUX
nokymeHTiB [10]. Yu OyB Takuil mpolecyajJbHHH MOPSAOK TipLIMM aHDK
cydacHui?

Y maHOMy KOHTEKCTI MOBa #Jie TIpo Te, IO SKIIO 3asiBa MPO 3JI0YUH
He Oyna OYEeBHIHOIO, TOOTO He MicTmia (aKTHIHMX MJaHux Oyna
MOJKJIMBICTh TIPOBECTH SIKICHY NEpeBipKy 3asBH a00 IMOBIIOMIICHHA MO
37I0YMH 1 NPUHHATH OOIPYHTOBaHE, MOTHBOBAaHE W 3aKOHHE pIIICHHS, y
TOMY YHCJIi TIPO BiZIMOBY y OYATKy JOCYIOBOTO PO3CIIiTyBaHHS.

258



Taxa nponenypa BBaXaeTbcst OLTBII e()EKTHBHOIO 1 CIIPABEIUINBOIO 3
OIJIsiZly Ha 3aBJaHHs KPHMIHAIBHOTO NPOBa/DKCHHs. OOOB’S3K0BE BHECCHH:I
BCIX 3asB PO KpUMiHAIbHI npasonopywenns o €PJIP npussoauts 10
CYTTEBOTO NEPEBAHTAXCHHS CITIIYAX MiAPO3ALIIB, 3aTATyBaHHsS CTPOKIB
JOCYZOBOTO PO3CIiAyBaHI 1 BIINOBIIHO [0 TOPYIICHHS 3aBIAaHHSI
KpUMIHAJBHOTO TPOBaKECHHS, nepexbadeHoro cr. 2 KIIK moxo
3a0e3neueHHs IMBUAKOTO, MTOBHOTO Ta HEYIEPEIKCHOTO PO3CIiTyBaHHS 1
CyIOBOTO pPO3MISIAy 3 THUM, MO0 KOXXHHH, XTO BYMHHMB KpHUMiHAJIbHE
MIPaBOIOPYILEHHs, OYB MPUTSATHYTHH 10 BiJIOBIIAILHOCTI B Mipy CBO€T
BUHH, JKOJICH HEBUHYBATHUil He OYB 0OBHHYBaueHHH a00 3aCyKEHHH.

Buxonsun 13 3a3Hau€HOro, MPOINOHYETHCS BHECTH 3MIHM 10 4. 1
c1. 214 ynnnoro KIIK, a came, nependaunTy MOXIUBICTh nepeBipKM 3asB 1
TOBIZOMIICHB TIPO KPHMiHATbHE TPaBOMOPYIICHHS y TepMiH 10 10 nHIB.

HeoOxinHicTe  TOCHIAY01  TEpEeBIpKH  3asB  IOBIIOMJICHb PO
KpPUMiHaJIbHI IPAaBOTIOPYIICHHS MIATPUMYETHCS HAYKOBIISIMHU.

Tak, €. Cxymum BBaxae, 110 3aKOHOJABELb IOBUHEH
nepen0aYuTH, MO IICisS HAAXOMKEHHs 3asBU a00 IOBIIOMIICHHS IIPO
BYMHEHHS! KPUMIHAJIBHOTO TPABOIOPYLICHHS CJIAYHNA, POKYPOP 3IiHCHIOE
ix mepeBipKy. 3a 1i pe3yiabraTaMu Mae OyTH NPHUHUHATO pilieHHs y (opmi
MOCTaHOBHU IPO ITOYATOK MPOBEJICHHS JOCYJOBOTO PO3CiinyBaHHS abo mpo
BiIMOBY B IIkoMY [7, c. 220].

[igTprMyIOTh HEOOXITHICTH JOCTIAYOl TMEepeBipKU i iHIII HAYKOBII
[3, 4,5, 6].

Ha mamy xymKy, Takuii DOpSsIIOK JIO3BONUTE CYTTEBO ITiIBHIIUTH
e()eKTUBHICTD po60T1/1 cnmqux HiAPO3ITIB, 1 OB €(PEKTUBHO 3aXUCTHTH
npaBa  y4YacHHKIB  KPUMIHAJIBHOIO  MPOLECY  Yepe3  3MEeHIICHH:
HABaHTAXXCHHS HA OpraHd JIOCYJOBOIO PO3CIiIyBaHHS 1 BIINOBIAHO
IIBUAKO 1 eQEeKTHBHO pO3CHiAyBaTH 3JIOYMHM Tak K IependadeHo
ct. 2 KIIK. AprymeHTH mpo Te, IO nepez[6aquI/H/I KIIK 1960 p. nopsaok
NIPU3BOJMB 110 Heo6rpyHTOBaHHx BIIMOB Yy TIOYaTKy JOCYZOBOTO
PO3CIII/lyBaHHS, € HETICPEKOHIHBHMH. AJpke npobiiema He B IIPOLE/ypi, a y
BHKOHABII, SKHH NMPUAMAE HE3aKOHHE PIMICHHS NPO BiIMOBY Y MOYATKY
JIOCYI0BOTO  po3CIiyBaHHs. Ausie e Oilblie KaApOBe MHTAHHA, aHiX
KpUMiHaJbHO-TIpoLiecyasibHe. Taki mnpoOneMu TIOBHHEH BUPIIIyBaTH
e(eKTUBHUI BiIOMUNi Ta CyAOBUIl KOHTPOIIb, TPOKYPOPCHKUI HATTISA.

Cnymaumu € nponosunii  1O. I1. Anenina, sKkuil npomnoHye
nepenoaynTy:

— JISTAIBHINY pEerJIaMEeHTALlil0 HOPSAKY HpPUHHATTSA, peecTpauil
3afB YM TIOBIJIOMJIEHb IIPO [iSIHHS, BHM3HAY€HI 3aKOHOJABCTBOM PO
KpUMIiHAJbHY BiAMOBIIATBHICTH;

— CTPOKH iX po3misiay (He MeHIIe HiXk JecsTh 1i0);

— MOXIHUBICTh TEpEBIPKH 3asfB YM IIOBAOMJICHb, BH3HAYECHHS
TIPOIIECYaIbHUX 3aC00iB TaKUX Jiif;

— 000B’s130K CIIy’)k00BHX 0Ci0 mpUMaTH MpoliecyaltbHe PIICHHS Yy
¢opMi BHHECEHHS IIOCTAaHOBH CIIJYWM/IPOKYPOPOM TIPO  TOYATOK
JIOCYZI0BOTO PO3CIIiAyBaHHS 200 1po BiIMOBY B HHOMY;
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— o0cTaBuHM, SIKIi BHKIIOYAIOTh  IPOBEJACHHS  JOCYAOBOTO
PO3CITiTyBaHHS;

— TIIpaBO Ha OCKAp>KEHHs JI0 MPOKYpPOpa YM CIITUOTO CY/Ml pillieHb
PO TMOYATOK JOCYAOBOTO PO3CIiAYyBaHHS Ta NPO BiIMOBY B HbOMY [2,
c. 202-203].

MOIHBICTh TIEpPEeBIpKH HEOOIPYHTOBAHWX 3asB — SKICHHA
IHCTPYMEHT HEIOMYUICHHS IOPYIICHb 3aKOHY NUIIXOM O€3IiICTaBHOTO
IMOYaTKy IOCYJOBOTO PO3CIIAyBaHHS 3 yciMa HETAaTHBHUMH HACIiIKaMHU
TAKOro pIIICHHS, SKE MOXXE NPHU3BECTH 10 CHpo0 BHPILIMTH OCOOHMCTI
npoOieMH 3asBHUKA 4Yepe3 MPAaBOOXOPOHHI OpraHH, NEPEIKOANTH
HOpPMaNBHIM  JiSUIBHOCTI  CYO’€KTIB  TOCHOAApChKOI  IisUTBHOCTI,
CHEKYJIIOBaTH HAasBHICTIO KPUMIHAJBHOTO IIPOBA/DKEHHS 1010 IEBHOT
0CcO0H B MOJNITHYHUX ¥ IHIINX IIIISX TOIIO.

KpuminanbHe mpoLecyanbHe 3aKOHOJABCTBO, SIKE PErJIAMEHTYE
MOPSAAOK TI0YaTKy MOCYAOBOTO PO3CHiAyBaHHS, HOTPeOye IOIAJBIIOrO
BIOCKOHAJIEHHS. HeoOximHicTe O00O0B’A3KOBOTO BHECEHHS BCIiX 3asiB 1
noBigomsiens no €PJIP moripmye edexTHBHICTH poOoTaMHM OpraHiB
JIOCY/IOBOTO PO3CIiAYBaHHS, MPU3BOJUTH JI0 OPYIICHHS [IPaB TPOMa/IsH.

IIpononyeThest BHeCTH 3MiHU 10 4. 1 cT. 214 KIIK i mepeabauntu
MOXKITMBICTb ITPOBEJICHHS MEPEBIPKU 3asiB 1 TOBIIOMJIEHb PO KPUMIiHAIIBHI
NpaBONOPYIIeHH NpoTsroM 10 IHIB 3 MOXXJIMBICTIO BiIMOBH Y NOYATKY
JIOCYJOBOTO PO3CIiOyBaHHS Yy BHIAOKy BCTAHOBJICHHS BiJCYTHOCTI
iHpopMaIii Ipo BYUNHEHE KPUMiHAIIBHE IPABOMOPYIICHHS.
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Dyneit Temana leaniena,

HayaJIbHUK BiAILTY HAYKOBHUX TOCIIIKCHD
mpo0IeM CYJOYMHCTBA Ta HAYKOBO-
METOJIMYHOTO 3a0e3MeUeHHs CY/IiBCHKOT OCBITH
HarrionansHol ko cyaniB Ykpainy,
KaHAUJIaT IOPUINYHUX HAYK

OBOB’A30K CYAY IIOJO0 IOTPUMAHHA CITIPABEJAJINBOT'O
. BAJIAHCY MIK ITIPABAMH ObBUHYBAYEHOI'O
U MOTEPHLJIOI BII CEKCYAJIBHOI'O HACHUJIBCTBA:
CTAHJAPTH €CILI

OnmHuM 13 aKTyalbHHX Y KPUMIHAIBHOMY IPOBAJKEHHI € MUTaHHS
3a0e3MeUeHHs] CIPaBeJIMBOr0 OajlaHCy MK KOHKYPYHOUMMH iHTepecamu
CTOpIH Y KPUMiHAJIBHOMY MPOBaJUKEHHI. [IpoTsAroM TpuBanoro 4acy Ha piBHi
€Bporneiicbkoro cyay 3 mnpas yrounu (nani — €CIIJI) BoHO po3risiaanocs y
cmpaBax, 1 3asBHHKaMU Oynn OoOBHHYBa4eHi. BomHowac, BINMOBIAHO 10
ycraneHoi npaktuku €CILJI, mpaBo ocoOu Ha CBiif 3aXHCT HE Iepeadadae
HeoOMeXEHOTO TpaBa Ha 3aCTOCYBaHHs Oy/Ib-sIKMX apryMeHTIB 3axucry [1, 1.
52], BinTak, mpaBa 0OBHHYBAa4€HOT0, FAPAHTOBaHI IMyHKTOM | i MiAIMTYHKTOM
«d» mynakry 3 crarti 6 KoHBeHmii mpo 3axWCcT TpaB JOAMHA i
OCHOBOMOJIOXHUX cBOOO (#ani — KoHBeHIis), 110 BUMAararoTh HaJlaHHS HOMY
JOCTaTHROI 1 HAJEKHOI MOMIIMBOCTI 3alepeyuTH IIOKAa3aHHS CBijaKka
00BHHYBaueHHS Ta IOTMUTATH HOTO abo IMiJ] Yac /1avi HUM CBOIX MOKa3aHb, a00
Ha ITI3HIIIOMY eTalli MPOoBaHKEHH, He MalOTh MOPYIIyBaTH MPaB MOTEPITLINX.

Ile ocobmMBO CTOCYEThCS PO3IISAY CIpPaB IIOJO CEKCYAIbHOTO
HAacWJIbCTBA, 30KpeMa THX, KOJIHM JONUT CBika OOBHMHYBaYeHHS
3IICHIOETHCSI OCOOMCTO OOBHHYBAYEHNUM — Y TaKMX BUIIAJKaX iCHYE pU3UK
MOJAJBIIOr0  TPaBMYBaHHS MOTEpIiJoi ocobu, BiATak, 0O0OB’ 30K
HaIllOHAIFHUX OPraHiB, HacaMIepea CYyHiB, MOJiArae y 3a0e3ledeHHI He
Juire 0OBUHYBAaYeHOMY TapaHTiH BianoBimHO 1o ctarTi 6 KonBeHiii, ane i
MOCTpaXAamiii 0cobi — JOCTaTHBROTO 3axHCTy I[IpaBa Ha IIOBary o0
MIPUBATHOTO XWUTTSA 1, 30KpeMa, Ha OCOOWCTY HEIOTOPKAHHICTH IiJl Yac
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NIPOBA/PKCHHS Y KPUMIHAIBHIN crpaBl PO BUMHEHE LIOJ0 HEl CeKCyallbHe
HAaCWJIBCTBO, 110 OXOIUTIOETHCS TO3UTHBHUMH 3000B’sI3aHHAMH JEPKaBH 32
crarreto 8 KonseHuii.

CexkcyanbHe HACHIILCTBO «BKIIIOYAE OJUHUYHI, MHOXKUHHI, PETyJISIpHI
YH HEPEeTYISPHI aKTH, SKi B KOHTEKCTi CIPUHAMAIOTHCS JIFOAHHOIO, MO0 SIKOT
X 3MIHCHIOIOTH, JIOAWHOIO, AKa 1X 37iHCHIOE, Ta/ab0 IXHIMH BIAIOBIIHUMU
rpoMaZaMi SIK CEKCyaJibHI 3a CBO€i0 mpupozmoio [2, c. 5]. CekcyanbHe
HAaCWJIBCTBO BKJIFOYA€: 3IBANTYBaHHS, 3TBAJITYBaHHA B NDI0O0I, CrpoOy
3TBAITYBAaHHS, CEKCyaJbHE 3HYLIaHHS, NPUMYCOBY BariTHICTb, IPUMYCOBY
CTepWii3alilo, MNPUMYCOBE MEpepHBaHHS  BAriTHOCTI, HNPUMYCOBY
MIPOCTUTYII0, TOPTIBIIO JIFOJbMH, CEKCyalbHY EKCIUTyaTallilo, CEeKCyalbHe
pabcTBO, MPHUMYyCOBE OOpi3aHHSA, KAcTpAllild Ta MPUMYCOBE OTOJCHHS
(mepenik He € BuuepmHHM). Jlo iHmMHX (OPM CEKCYaIbHOTO HACHIIBCTBA
3aJIeXKHO BiJl TNIyMadeHH MOXE HAJEXKaTH IMUPOKUH CIIEKTP i, BKIFOTHO 3
HEOIHOPA30BHMH aKTaMH «CEKCYaJIbHOTO JOMAaraHHs JO JIIOAWHH IUIIXOM
(ToBTOpIOBaHUX) TMPOSBIB HEOAKAHOI CEKCYyalbHOI IMOBENIHKHU, Ky MOXKHA
TIyMaYuTH SIK CIPSIMOBaHY Ha 00pa3y, NPUHIKEHHS YW 3aJISIKYBaHHS Y
BIINOBITHUX 0OcTaBUHAX» [3, . 5—6]. AKTH CEKCyaJIbHOTO HACHJIBCTBA €
MOPYLICHHSIM TIpaBa Ha CEKCyallbHy CBOOOIY, aBTOHOMIlO, KOHTPOJIb,
LTICHICT, Ta Oe3MeKy, a TakoX T[paBa Ha 300pOBe, OeE3MeyHe,
3a/I0BOJIBHSIIOUE CEKCyalbHE XUTTA [4, c. 142]. VY3aranpHUBIIM, MOXXHA
CcKazaTH, IO CeKcyallbHe HacwibcTBO (sexual violence) — Oymb-skuit
CeKCyalbHUH aKT, BUMHECHUH 13 JKepTBOto Oe3 i 3roau [4, c. 142].

[epmoto cmpaBoro €CIUL, y sxiii mnuraHHI 3a0e3meveHHS
CHpaBeJIUBOTO OallaHCy MK KOHKYPYIOUHMH 1HTEpECaMu CTOPOHH 3aXUCTY
(rapantoBanumu mianyHkToM «d» myHkTy 3 crarti 6 KouBenmii) Ta
norepmiioi (rapanToBaHuMHu ctarTero 8 KonBeHrii) posmisiaanocs came 3a
3asBOI0 0CcO0H, SIKa CTBEP/XKyBaJa, III0 OTepIija Bif] 31OYHHY, € crpana «Y.
npotu Crosewii» (3asBa Ne 41107/10) [5]. IIpukmeTHO, 110 IS CIpaBa Mae
Oe3rocepesiHE BiHOUIEHHS 10 HAIIOi Jep)KaBU — 3asBHUL Y HApOAMIACS
B 1987 pomi B Ykpaisi, a B8 2000 pori npuixana go CiioBeHii pa3oM 3i CBOEIO
CeCTpOIo i MaTip 1o, SIKa BUHIILIA 3aMiXK 3a TpoManssHiuHa CIOBeHil.

3ayBa)KMMO, 110 CIIpaBa CTOCYBaJIacs PO3CIiyBaHHS Ta MOAAJbIIOTO
CYIOBOTO PO3MISAAY KPHMIiHATIBHOT CIIPaBH 32 OOBHHYBAaYE€HHSIM 55-piuHOrO
X y KiJIbKOX BHUII3JIKaX CEKCYaIbHOTO HACHIIbCTBA MO0 Y, Y MEPiOa 3 JIUITHS
o rpyaens 2001 poky, koiu Y Oyno 14 pokis. O6BuHYBadeHuit OyB Apyrom
ciM’1 Y 1 pa3oM 3i CBOEIO IPYKHHOK YacTO MIiKIyBaBcs mpo Y. 3asBHUILT
Jlajia TIOKa3H Cy.y, JIe oIcaja oOCTaBUHM LIOHAHMEHIE TPhOX BHIIAJIKIB,
koin X HamaraBcsl BYIMHUTH 3 HEIO CTaTeBHMI aKT, Ta Haka3aB ili HIKOMY He
PO3IOBiaTH NPO HUX, 00 iHaKIIe BiH JOKIaAe 3yCHib, 1100 ii pasom 3 ii
pomuHOrO jmenoptryBamu i3 Crosenii [5, m. 18]. Y cBowo depry,
X CTBEpIKyBaB, IO BiH Ta WOTO CiM’sl JOoTOMAaraiiy 3asBHUIN Ta ii cecTpi
IHTErpyBaTHcsl B HOBE CYCIIJIbCTBO Ta BUBYATH CIIOBEHCHKY MOBY, IOKH TXHsI
Mard 3aiiManacsi CBOIMM IPHMBaTHHUMHU CIpaBaMHd, a OOBHHYBa4€HHs Y
CeKCyaIbHOMY HACHJIBCTBI OyiH iHII[iOBaHI MaTip 10 3asSBHMUII, SKa XOTisa
TaKUM YMHOM «BHOMTH» 3 HBOTO T'POII; BiH HANoJsras, o OyB HE B 3MO3i
3aCTOCYBATH /10 3asBHULI (i3WUHY CHITy, OCKUIBKH IIPU HApOJPKEHHI HOro
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JiBa pyka Oyna cepio3HO TpaBMOBaHa i Ha 15 ¢M KopoTiua 3a 1paBy, a TOMY
BiH NPAaKTUYHO HE KOPHUCTYETHCS CBOEIO HEAI€3laTHOIO pykoro [5, m. 30].
Kepyrounce mpuninom «in dubio pro reo» (yci obrpyHToBaHi CyMHiBH
TIIyMa4yaTbcss Ha KOPUCTh OOBHMHYBA4Ye€HOTO), CyA BHUIIpaBIaB X 3a BCiMa
obBuHYBadueHHIMH [5, .. 51, 53].

€CIUI mipkpecnus, mo 3a0e3MedeHHS HAJIEKHOTO 3aXHCTy IIpaBa
MOTEPITIIOI BiJl 3I0YMHY Ha OCOOWCTY HENOTOPKAHHICTH ITiJ] Yac CyTOBOTO
posmsimy Oyno mepemyciM 000B’sI3kOM rosoByrodoi cyami [5, m. 109]. Sk
BOadaetnsest 3 pimeHHs €CIIJI, HamioHaJbHUM CyOM OYylIO0 BXHTO HH3KY
3aXOLiB JULSL HeJIOYICHHS! [OJAIbIIOT0 TPAaBMyBaHHs 3asiBHAULLL: IOKA3aHHsI
cliyoMy Cyaji BOHAa JaBania 3a Bl,ucyTHocn 00BHHYBA4YCHOTO Ta 1Oro
3aXHMCHHKA, IyO/IiKy HE JOMyCTHIIM Ha CYOBHUIi PO3IIAL, i 11l Yac xadi Heto
MIOKa3aHb y CyIOBOMY 3acilaHHI OOBHHYBAa4E€HOTO BHAAIWIM i3 31y Cymy
[5, m. 18, 29, 31, 34 ta m. 114]. TonmoByroda Cyais monepeania MiICyIHOTO
M7 dYac [ONMWTY 3asABHUII SK CBigka OOBHHYBadYeHHsS, MO0 BiH He
MIOBTOPIOBAB 3alMTaHHS 1 3a00pOHMIA HOMY CTaBHTH EsKi i3 3amuTaHs [5,
. 36]. Omnak €CILJI Bce  AIMIIOB BUCHOBKY, IO LIUX 3aXO[IB BUSBHIIOCS
HEIOCTAaTHBO 1 IO YMOBH, 3a SKHX 3/IMCHIOBATIOCS MPOBA/DKCHHSA B il
KpUMIHAJIBHIN CrpaBi, BCe X HE 3a0e3MedyBaid HEOOXITHOTO 3aXKCTY MpaB
3asBHUIII, Ta BU3HAB mopymeHus crarti 8 Konsewnii [5, m. 107-113].

Ha mamy nymky, MOXKHAa BHIUIMTH IMOHaliMeHIIe 5 (akTopis, sKi
npmsenu g0 Takoro pimeHHs €CIIJI. Humm e: 1) TpuBamicte DOTIUTY
NOCTPaXKanoi ocobu; 2) xapakrep IONMATY OOBHHYBAYCHHM IOTEPIILIOL;
3) KOH(TIKT IHTEPECiB 3aXHCHHKA O6BI/IHYBa‘IeHH$[ 4) BHXIiZ ekcrepra 3a
MeXKi IIOBHOBAXKCHP Ta CIPHYMHCHHUIT HUM TPAaBMYI0uHii eeKT moTeprisoi,
5) KyMyJIsSTUBHUH e(beKT Bnmenepemqeﬂnx dakropis. Ix amanis nosponse
BHOKPEMHTH KPUTEPIi, siKi HALIOHAILHAM Cy/aM BapTO OpaTH JI0 yBaru IpH
0aJyaHCyBaHHI KOHKYPYIOUMX IpaB CTOPIH y KPHUMiHAJILHOMY NPOBa/DKEHHI
Y TaKuX CIIpaBax.

[lomo mepmoro KpuTepiro 3ayBaXKUMO, 110, HANpHKIa, JupexTuBa
€C mpo BCTaHOBIICHHS MiHIMaJbHHUX CTAaHAAPTIB MIOAO MPaB MOTEPILIAX
BiJl 3JI0YMHIB, IXHBOI MIATPUMKH Ta 3aXHUCTy Iependadae, 30Kpema, IIo
JIOIUT MOTEPIINX Ma€ 3miicHIOBaTHCS 0e3 HeOOIPYHTOBAHMX 3aTPHUMOK 1
IO KUIBKICTh MEJUYHMX 00CTEKeHb Mae OyTH 3BeJeHa JI0 MiHIMyMY, Y TOMH
Yyac sK y Wil chpaBi JONHUT 3asBHUII PO3TATHYBCS HA YOTHPHU CYIOBHX
3acifiaHHsl, SIKi MPOBOAMJIUCS TPOTSITOM CEMH MICAILIB, 3 IIbOTO MPUBOAY
€CIJI 3a3HauMB, 110 3 ONIAAY Ha BiJCYTHICTh SKHXOCh OUEBUIHUX NMPUUYUH
JUISL TAKAX TPUBAJIMX 1HTEPBAJIIB MK CYIOBHMH 3aciJaHHSAMH, 1€ CaMo I10
co0i € miICTaBOYO JUIS 3aHETIOKO€EHHH [5, . 107].

[lomo Apyroro KpHUTEpir0 BaXKJIMBO HATOJIOCHTH, IO BIAMOBIAHO IO
CTaHJapTIB, BUKIIAJEHNX, 30KpeMa, y ctarTi 56 Konsenuii Pagn €Bporu mpo
3ano0iraHHsl HACHILCTBY CTOCOBHO JKIHOK 1 JIOMAllHbOMY HACHIIBCTBY Ta
60poTs0y 3 mMu sBummaMu (CtaMOynbehKii koHBeHMIl), JoroBipHi CToponn
MAalOTh BXHMBAaTH HEOOXiTHMX 3aKOHONABYMX Ta IHIIMX 3aXOMAIB I 3aXUCTY
IpaB Ta IHTEPECiB JKEPTB 3/I0YMHIB, IO BKIIOYAIOTh, CEPEJ  iHLIOIO,
3a0e3nevyeHHs 3aX1UCTy BiJl Orpo3 i MOBTOPHOI BIKTUMI3allii, a TAKOXK HaJlaHHS

263



M MOXJIMBOCTI, SIKIIO L€ JO3BOJIIETHCS YMHHUM 3aKOHOM, JIaBaTH MOKa3aHHS
3a BiJICYTHOCTi raIaHOTO BHHYBATLIA 37104unHy [6, ¢. 4041, 156-159].

VY uiii cnpasi migcynHuil X, KUl OyB HpenCcTaBIeHHH 3aXHCHUKOM
MIPOTSTOM YChOTO TMPOBAKEHHS, 0COOMCTO JONUTYBAB 3asBHUIIIO SK CBiJKa
oOBHHYBadeHHS. Y XOIi IIbOTO HOMUTY X HE TIIBKH 3asBIAB, 10 OyB
(Gi3UYHO HE3MaTHUH BUYMHWTH HAJ HEIO HACHUIIBCTBO, A€ TAaKOXK CTaBHB
3alUTaHHS SBHO O0COOMCTOTO XapakTepy, SKi IPYHTYBalUCS Ha MEpeayMOBi
TOTO, IO BiH KOpHCTyBaBcs ii goBipoto [5, m. 107]. Heski i3 3anuTanb, sSKi
nocraBuB X, Oymu cQOpMyNbOBaHI TakUM YWHOM, IO ITiJKa3yBalH
MOTpiOHY BIAMOBiAb, a PSJ] IHIIMX 3alIUTaHb BiH CTaBHUB IO JCKUIbKA pas3iB.
X TakoXK MOCTIHO CTaBHB i CYMHIB TOCTOBIPHICTh BIAMOBIACH 3asBHHII,
BHCYBAIO4M CBOIO BiIacHy Bepciro noniit [5, n. 108]. €CI1JI naronocus, 1o
X049a CTOPOHI 3axHcTy HeoOXimHo Oyno HajaTH NEeBHY CBOOOMy mii it
CIIPOCTYBaHHA [IOCTOBIPHOCTI 1 TPaBAMBOCTI TBEPMKCHb CTOPOHHU
OOBHHYBAYCHHS Ta BHKPHTTS B HHX MOXIMBHX CYNCPEUHOCTEHl, OXHAK
MOXKIIMBOCTI OpraHi3yBaTH C()CKTHBHMI 3aXHCT HE MaiOTh BHXOIHMTH 3a
MEXI JIOMYCTHMOTO, 1 JIONUT CBiAKIB OOBMHYBau€HHS CaMHMH
OOBMHYBaY€HMMHU HE MOXKE BUKOPHCTOBYBAaTHCS SIK 3aci0 3asisiKyBaHHS 1
npuHmwkeHHs cBigkiB. €CIIJI 3ayBakuB, mo Jeski i3 3amuTaHb 1
BUCJIOBJIOBaHh X Malli Ha METI He JIMILe MiipBaTH OBIpY A0 3asBHHII,
aJe TaKOK MPUHM3HTH ii. XoYa TOJOByIO4Ya Cynds cHpaBli 3a0opoHMIa
X cTaBUTH JEsKi 3aIUTaHHS, SKI HE MalW CTOCYHKY IO CIIPaBH, OZHAaK 3
BrucHOBKIB €CILJI BUIIIMBae HEJOCTATHICTh 3aCTOCYBAHHS TOJOBYIOUOIO
CynIer0 OOMEXEHb MIONO 3ayBa)KCHb OOBHHYBA4YCHOTO, SIKI MaJd Ha MeETi
oOpasutn 3asBHumo0. €CIIJI 3a3Ha4yMB, 11O 3aBASKA TAaKOMY BTPYYaHHIO
MOXHa Oyno 0 3MEHIINTH SIBHO TPAaBMYIOUMH BIUIMB Ha 3asBHHMIIO, 1 IO 1€
HE CTaHOBHJIO O HEMPABOMIPHOTO YTUCKY npaBa X Ha 3axucT [5, m. 109].

[{omo TpeThOro acmekTy, TO SK BHJHO 3 IOJIOXKEHb HAlliOHAIBLHOTO
3aKOHO/IaBCTBA, MOXIIMBHUH (akT mornepenHpoi HeopManbHOI KOHCYIIbTaIil
3asBHUII 3 aABOKaToM M. He AaBaB IiCTaB JJISl MOPYIICHHS MUTAHHS MPO
KOH(ITIKT iHTepeciB, M0 MOTIO O MPU3BECTH O HOTO BiTBOIY BiJl y4acTi sIK
3axMCHUKA 00BHHYBa4YeHOTo y Wil cupasi. Tum He mermr, €CILJI He mir He
BpaxyBaTH TOTO, I[0 HETaTHBHUII MCUXOJOTIYHUN e(EeKT BiJ MepexpecHoro
JIONIUTY 3asBHMLI ajBokaToM M. OyB 3HAa4HO CHJIBHILIMM 32 TPUBOXKHE
XBHJIIOBaHHsI, sike O BOHA BiguyBasia, sKOW T TOMUTYBaB IHINKN aBOKAT.
Oxpim TOTO, OYIB-AKY iH(bopMauiIo Ky M., MOXIMBO, OTPUMaB Bij
3asBHMII SIK aJBOKAT, HaBiTh 0e3 z[ormsopy Npo HaJaHHS IPaBOBOT
JIOIIOMOTH, TTIOTpiOHO Oyiio 6 BBaXkaTH KOH(DIJIEHIIHHOO 1 HE MOXKHA Oyi10 O
BUKOPUCTOBYBAaTH Ha KOPHUCTh OCOOM 3 NMPOTWICKHUMH IHTEpecaMu y Lii
camiii cmpaBi. Omxke, €CIIJI 10XOOWTH BHCHOBKY, IIO MOJIOXEHHS
HaliOHAJIBGHOTO 3aKOHOABCTBA I0/I0 BiJIBO/LY 3aXHMCHHKA 200 c110ci0, B sKii
ix OyJ0 3aCTOCOBAHO B IIili cripaBi, He 3a0e3medyBaiu AOCTaTHHOIO MipOO
ypaxyBaHHs iHTepeciB 3asBHuii [5, m. 110-111].

lono OIIIHKH cynom BHCHOBKIB €KCIIEPTH3 Ta IOKa3aHb E€KCIEPTiB,
TO y Uil CTIpaBi HaJaHi CBIAYCHHs Oy/IM CYNEpPEwIHBi, OCKLIbKH BUCHOBOK
NICUXO0JIOTa, M0 IATBEPA’KYBaB MOXIIMBICTh BYMHEHHS CeKCYanbHOIo
HACUJIbCTBA, CIIPOCTOBYBABCA OPTONEIUYHUM BHUCHOBKOM [5, m. 105], sxuit
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miJi CyMHIB 3AaTHICTh X BHKOHYBaTHM IICBHI Jii, Mpo sKi po3mOBijgaia
3asBHULS, OCKUIBKM TPH iX BUKOHAHHI BiH MyCHB OM JiSITH OJHOYACHO
oboma pykamu [5, m. 53]. Ha nymky Cyny, sanutaHHs i 3ayBasKCHHS
eKcriepTa 3 riHekosorii B., a Takox 0puandHi MlpKyBaHHH JI0/1aHl HUM 110
CBOTO EKCTIEPTHOTO BI/ICHOBKy, BUXOAWIIN SIK 32 MEX1 HOTO 3aBJaHHI, TaK i 3a
MeXi Horo MemmdHOi KOMIETEHIIi, i Te, 0 eKCIepT 3MYCHB 3asBHHUIIO
BIANOBINaTH HA LIMHHA psl 3BUHYBAYYBAIGHUX 3allMTaHb, SAKi HE Maid
CTOCYHKY 10 HOTO 3aBHaHHS, HEBUIIPABIAHO CTBOPIOBAJIO JOAATKOBUH CTpEC
Ui Hel Mg Yac KpUMiHAIBHOTO mpoBapkeHHs [5, m 113]. €CILI
HATOJIOCUB, IO OPraHU BIAJW 3000B’sA3aHi A0aTH mpo Te, MO0 1 iHIIi
YYaCHUKH TPOBA/KEHHS y CIPaBi, 3alydeHi 3 METOI0 HaJaHHs JOIOMOTH
opraHaM y poO3CIiJyBaHHI CIpaBu a00 Yy NPHHUHATTI pillleHb, ITOBAXKAIH
TIAHICTP TOTEPHINIMX Ta IHIIMX CBiOKIB 1 HE CTBOPIOBAIHM M 3aiBHX
He3pyuHocTel [4, . 112].

Taxum ynHOM, €CITJI DifIIOB BUCHOBKY, IO CIPHYUHEHUH Pi3HUMHU
(akTOpaMu CTpec 3HAYHO TIEPEBUIIYBaB pIiBEHb TUCKOMQOPTY, SKUH
HEMUHY4YE BIIYyBa€ XEPTBa CTBEPIKYBAHOTO CEKCyaJbHOTO HACUIIBCTBA,
KOJIM Jla€ TIOKa3aHHS, i TOMy He MO)Ke OyTH BHIpaBIaHUH BHMOTaMH
CIPaBeTUBOTO CYI0BOTO po3misady [5, m. 115-116].

Ha mamre nepexoHaHHs, piI_HeHHH y cmpaBi «Y. npoTH CnoBeHii» €
BKITMBHM JUISL PO3YMIHHS CTAaHIAPTIB, SKi CTOCYIOThCS oI Ta (yHKIi
HaliOHAIBHOTO Cyly y TEHAEPHO YYyTIMBHX KPHMIHAIBHHX CIpaBax, Ta
JIEMOHCTPYE HEOOXiIHICTh OBOJIOAIHHS CyIISMH HAaBUKaMH 3aCTOCYBAHHS
YYTJIMBOTO MiIXOAY Y KPAMiHATBHOMY TIPOBAIKCHHI.
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Xaoéno Okcana IOpiisna,

npodecop kKadenpu KpUMIHAIEHOTO MTPOLIECY
HanionaneHOT akafeMii BHyTpIIIHIX cIIpaB,
KaHIUIaT IOPUIMYHNX HAYK, TOLEHT

KOHBEHIIMHI CTAHIAPTH BUSHAYEHHS HASIBHOCTI
PU3HUKIB SIK IIJICTABU OBPAHHS 3AIIOBI’)KHOI'O 3AXOY

Ilin wac 3acrocyBaHHA 3amOODKHHX 3aXOIiB  OOMEXYIOTHCS
OCHOBOIIOJIOKHI TIpaBa JIIOAWHHU, sIKi rapaHToBaHi sk KoHcTuTyIiero
VYkpainu, Tak i KoHBeHII€0 PO 3aXUCT NpaB JIIOAWHU i OCHOBOTIOJIOKHHX
cBoOoa. 30KpeMa, Il Yac TPUMaHHS OCOOM ITiJ BapTOI OOMEXYEThCs Tl
IpaBO Ha CBOOOXY Ta OCOOMCTY HENOTOPKaHHICThb, MiJl Yac OCOOHCTOrO
3000B’s13aHHS UM 0COOMCTOT MOPYKH — MPaBO Ha CBOOOAY MEpecyBaHHSI.

A TOMy, pIICHHs HPO OOpaHHS KOHKPETHOTO BHITY 3armo61>KHOTO
3ax01y Ma€ OyTH BMOTHBOBAHHM i OOIPYHTOBAHMM Ta NPHAMATHCS JIAIIC
TpA HasBHOCTI BUBHAYCHHX JUIS [IBOTO 3aKOHOM ITi/ICTaB.

[MincraBn  oOpaHHA  3amOODKHMX  3axX0HiB  c(hopMYIbOBaHI
vaidbikoBano v 4.2 ct. 177 KIIK VYkpainu, ne BKasaHo, IO IIiICTaBOIO
3aCTOCYBaHHS 3armo0KHOIO 3aX0Jly € HasBHICTh OOIPYHTOBAHOI MiNO3pH Y
BYMHEHHI 0CO0OI0 KPUMIHAJIBHOTO MPABOMOPYIICHHS, a TAaKOX HasBHICTh
PHU3UKIB, SKi JalOTh TOCTATHI MiJCTABH CIITUOMY CYIIi, CYAy BBaXKaTH, 10
MiZO3pIOBaHMM, OOBHHYBAYCHHWH, 3aCyKCHHH MOXKe 3AIHCHUTH Iil,
nependaveni v 4. 1 ct. 177 KIIK Ykpainn.

Crnix 3BepHYTH yBary Ha Te, IO AOKAa3yBaHHS HAsBHOCTI PH3HKIB SIK
CKJIQIOBOI TIZICTABM 3aCTOCYBAaHHS 3alOODKHOTO 3aXOJy Mae MpoOieMH,
00yMOBJIEHI MMOBIPHMM, NPOTHOCTUYHHMM XapaKTepOM TAaKWX BHCHOBKIB.
AJike JOKa3yBaHHIO MiJJISrae TBEP/PKEHHS PO HAasBHICTh PU3HKIB TOTO, IO
I11103pIOBaHKi, OOBHMHYBaUCHHUI y MaiiOyTHLOMY MOJKE 3IIIIICHUTH HETaTHUBHI
Jlii, cripsIMOBaHI Ha MEepEeXOBYBaHHs Bijl OPraHiB JOCYIOBOIO PO3CIiTyBaHHS
Ta CyZmy, HEpelKO/DKAaHHI KPUMIHAJIBbHOMY TIIPOBAPKEHHIO Pi3HHMH
croco6amMu, IPOJIOBKEHHS KPUMIHATHHO-TIPOTUIIPABHOT TisTTBHOCTI.

lapanTi€lo HEOMYIIEHHS CBAaBIIBHOTO IPOTHO3YBAHHS MOXIIMBOT
HETaTHBHOI MTOBEIHKH IiJ03PI0BAHOT0, 0OBHHYBAaUCHOTO € BUMOTa MpoO Te,
[0 B KJIOMOTAHHI MPO 3aCTOCYBaHHS 3aMOODKHOTO 3aX0Jy Ma€ MiCTHTHCS
BUKJIaJ 00CTaBHH, Ha MIACTABI SIKMX CIIIYHiA, IPOKYPOP IIHIIOB BUCHOBKY
PO HAsIBHICTh PU3MKIB, Ta MMOCWJIAHHS HAa MaTepiaj, 10 MiATBEPIKYIOTh
Taki ooctaBun (1. 5 4. 1 cr. 184 KIIK Ykpainu).

Le moxyTs 6yTH (paKTI/Iqu JlaHi, SKi Hi)ITBep}l)Ky}OTL K peanLHi
BKe BYMHCHI Aii, Tak i Aii, sIKi MOXyTb 3ailichurucs. Tak, mpo Hamip
TePEeXOBYBATHCS BiJl OPraHiB JOCYJOBOIO PO3CHiAYBAHHS Ui CYLy MOKYTh
CBIMYMTH JaHi Tpo NpUAOAHHS MPOI3HUX JOKYMEHTIB, 3HATTI 3
peecTpanitHuX OOJIKiB, 3BIIBHEHHS 3 POOOTH, 0(OPMIICHHS 3aKOPIOHHOTO
MacmopTy, posmnpojax MaiHa. [Ipo MOXIMBICTP BYMHUTH  1HIIE
KpUMiHaJbHE NPABOMNOPYILIEHHS YW TPOJOBXKUTH T€, Y BYMHEHHI SIKOTO
ocoba MiO3PIOETHCS, MOXKE CBITYMTH TPHIOAHHSA IIEBHUX MPEIMETIB,
HasBHICTB 3B’S3KiB 3 aHTUTPOMAJCHKIMH eneMeHTaMu. Lli nani MaioTs Oyt
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MATBEpKEHI MaTepialaMd KPUMIHAJIBHOTO IPOBAaJDKEHHS, 30KpeMa —
MOKa3aHHSMH CBiJIKIB, HOTEPIINX, PEYOBUMH JJOKA3aMH.

Ha BincyTHOCTI HajeXHOTrO OOIPYHTYBaHHS HAsBHOCTI PHU3HKIB SIK
TiICTaBH 3aCTOCYBaHHS 3an001KHOTO 3aX01y HEOJTHOPa30BO
HaroJIOUIyBajIoCs y PIICHHSIX €BPONEHCHKOTO CyNy 3 NIpaB JIIOAUHHU IIOJ0
Vkpaian. Tak, y cmpaBi «TemueHko mporn Ykpaiam» Bix 16 mumHS
2015 poxy 3a3Ha4eHO, IO OpPraHM BIAAM HE TOSICHWIN, B SAKAH CHOCIO
3asBHUK MOJKE BIUIMHYTH Ha CBIIIKIB Ta MEePEIIKOAUTH CIiaAcTBY (. 116)[1]. A
y cnpasi «Txa4oB npotu Ykpainm» Bix 13 rpyans 2007 poky BkaszaHo, IO
TIOBTOPIOBaHHs (POpMANBHUX TiJCTaB Ul B3ATTS I BapTy, 0e3 Oynb-skoi
cnpodu MpOJEMOHCTPYBaTH, SKHM YHHOM BOHH 3aCTOCOBYIOTHCS BiITHOCHO
CIpaBy 3asBHUKA, HE MOXKE OyTH PO3LIHEHO SK «BIAMOBIJHI» Ta «JOCTaTHI»
T ICTABH 3aCTOCYBAaHHS 3aM00KHOTO 3axony (myHKTH 49, 52) [2].

HasBHICTE pH3nKiB MOXe OOTPYHTOBYBATHCS TSDKKICTIO BUMHEHOTO
3709MHY. BTIM, TSDKKICTh BUMHEHOTO 3JI0YMHY HE MOBHHHO 3yMOBIIOBATH
000B’sI3K0BE 3aCTOCYBaHHA TPUMaHHA IIiJl BapTOIO, & MAa€ BPAaXOBYBATHCS
Nopsii 3 IHIIMMH OOCTaBMHAMM KPHMIHAJIBHOTO IIPOBAJKEHHS, Ha IE
3BepTaecThcst yBara y pimenHi KoncruryuiiiHoro Cyny Ykpainu Big 08
munHs 2003 poky (cmpaBa Npo BpaxyBaHHS TSDKKOCTI 3JI0YMHY IpH
3aCTOCYBaHHI 300 kHOTO 3ax01y) [3].

B  pimennsx  €Bpomeiicbkkoro cygy 3 IpaB  JIIOAWHHU
TIPOCITIIKOBYETHCS aHANOTi9HNH minxin. Tak, y crpaBi «MocKaJeHKO IpoTH
Vxpaiam» Big 20 cepmas 2010 poxky Cyn BH3HaB, IO, BPaxOBYIOUH
CepHO3HICTh BIUCYHYTHX IIOJIO 3asBHHKAa OOBHHYBAa4Y€Hb, JIEPKABHI OpraHu
MOTJIM BHIIPABIAHO BBAXKATH, L0 TaKMW PHU3MK IiCHyE. AJie TSKKICTH
OOBHHYBAa4YEeHHSI HE MOXKE CIyI'yBaTH BHIIPAaBAAaHHSIM TPHBAJIHMX MNEPIOiB
TpUMaHHs i BapToro. OOrpyHTOBaHA 111/103pa MO0 BUNHEHHS 3assBHUKOM
TSODKKOTO 3JI0YMHY MOTJIa TIEPBICHO BHMIPABJOBYBaTH HOro TPHMaHHS il
BapTOIO JUIsl 3a0€3NeUeHHs] HAJIS)KHOTO XOJy NMPOBa/PKEHHS (30Kpema, I
OTPHMaHHs IIOKa3aHb CBIAKiB) 1 Oyla JOCTAaTHBOKO IiJICTABOIO JUIs
TIEpBICHOTO TPUMAHHS 3asBHUKA MmijJ BapToro. OjHak, 3 IUIMHOM dacy Iii
MiJICTaBU CTaBaliK yce MeHIn oorpyHroBanumu (1. 34—36) [4].

3 mepebiroM po3ciiyBaHHs Ta CyI0BOTO PO3MIISLY CIIPaBU PU3UKAM
BJIACTHBE 3MEHIICHHs. 30KpeMa, y BKa3aHill BUILE CIpaBi BKa3aHo, L0 IO
Mipi Iporpecy MpoBaPKEHHS Ta 3aBEPILECHHS 30UpaHHs J0Ka3iB PHU3HK TOTO,
110 3asBHHUK 3arPOKyBaTHME TIEBHUM CBifikam cTae yce MenmmM (1. 37) [4].
Tomy B a1 oOrpyHTYBaHHSI HiJICTaB HPOJOBXKEHHS 3aM00DKHOTO 3axoay
CJIiJ HABOAWUTH OOCTABUHU TOTO, 1[0 PU3UK MTPOIOBXKYE iICHYBATH.

VY HamioHaNbHOMY 3aKOHOAABCTBI Taka BHMOTa 3aKpiljieHa 100
NIPOJIOBXKEHHsI CTPOKY TpHUMaHHA Imij Baproo y m. 1 4.3 cr. 199 KIIK
YKpaiHu, Ie BKa3aHO, IO KIONOTaHHS NP0 POJIOBKEHHS CTPOKY TPHMAHHS
iz BAPTOI0 TIOBHHHO MICTUTH BUKJaJ OOCTaBHH, SIKi CBiZYaTh Mpo Te, L0
3asBICHUH PH3MK HE 3MEHIIMBCS a00 3 SBHIKMCS HOBI PHU3UKH, SIKi
BHIIPABIOBYIOTh TPHUMAaHHS 0COOH IiJ] BapToIO [5].

OTxe, HajgBHICTP pPH3HUKIB, K OAHIEI 3 TiACTaB 0OOpaHHS
3ar001KHOTO 3aX0/1y, Ma€ OyTH OOTPYHTOBaHOIO (haKTUYHUMHU JTAaHUMH, SIKi
JO3BOJIMJIM  CHNIJUOMY UM TPOKYpopy JMIHTH JO Takoro BHCHOBKY.
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[MpeneneHTHOIO MPaKTHUKOIW €BpoONEchkoro cyay 3 IIpaB JIIOAWHH
BUpOONIEH] Taki BUMOTH JI0 BU3HAYEHHS HAsBHOCTI PH3MKIB K IiJCTaBH
oOpaHHs 3aro00>KHOTO 3aX0/y: IMOBTOPIOBAHHS (OPMAIBHHUX IIJICTAB HE €
BiJINIOBITHUMH Ta JOCTATHIMH IiJicTaBAMH OOpaHHS 3amO01KHOIO 3aXO0y;
TSOKKICTP BYMHEHOTO 3J0YMHY HE INOBHHHO 3YMOBIIOBATH OOOB’SI3KOBE
3aCTOCYBaHHS TPHMAaHHS IIiJi BapTOI0 Ta Ma€ BpPaxOBYBATHUCA HOPAI 3
iHMUMH  00CTaBUHAMH KPHMIHAIBHOTO MPOBA/DKEHHS;, 3 1epebirom
PO3CITigyBaHHS Ta CyIOBOTO PO3TILILY PU3UKAM BIACTHBE 3MEHILICHHS.
Cnucok eukopucmanux oicepen

1. CnpaBa «TemueHko mpotu Ykpainm» (3asBa Ne 30579/10) :
pimeHHs €BponelcpKoro cymy 3 mpas JioguHu Big 16 mumm. 2015 p.
BepxoBHa  Paga  VYkpainm. URL:  https://zakon.rada.gov.ua/laws/
show/974_a83.

2. CrupaBa «TxauoB npotu Yipainn» (3asBa N 39458/02)» pimeHHs
€CIUT Bix 13 rpymus 2007 poky. URL: https://zakon.rada.gov.ua/laws/
show/974_335#Text.

3. Pimenns y cnpaBi 3a KOHCTUTYUIHHMM moJaHHsAM 50 HapomgHUX
genyrtatiB  Ykpainm npo  BimnosimHicte  Koncrturymwii  Ykpainu
(koHCTHUTYMIHHICTE) TONokeHb cT. 150 KIIK VYkpainu momo TsDKKOCTI
3704MHYy (CrpaBa MO BpaxyBaHHS TSDKKOCTI 3J0YMHY NPU 3aCTOCYBaHHI
3armo0ikHOTO 3axonmy): pimenHs KoncturymiitHoro Cymy Ykpainum Bim 08
mun. 2003 p. Bepxora Pama Vkpainm. URL: https://zakon.rada.gov.ua/
laws/show/v014p710-03#Text.

4. CnpaBa «MockaneHko mpotu Ykpainm» (3asBa No 37466/04) :
pimenHs €Bporneiicbkoro cyay 3 npas joaunu Bin 20 cepm. 2010 p.
Bepxoena  Pama  VYkpaimm. URL:  https://zakon.rada.gov.ua/laws/
show/974_797#Text.

5. KpuMinaneHuil nmporecyansHui KoJeke YKpaiHu: 3akoH YKpaiHu
Bix 13.04.2012 p. Ne 4651-VI. URL: https://zakon.rada.gov.ua/
laws/show/4651-17?find=1&text.

Xapuenko Cepeiii Bonooumuposuu,
CTapIIMii BUKJIa1a4d Kaeapn KpUMiHAIEHOTO
nporiecy HarionaibHol akagemii BHyTPIIITHIX
CIIpaB, KaHUAAT FOPUANYHUX HAYK

OCOBJIMBOCTI MPOBEAEHHSA OJHOYACHOI'O JOIIUTY
JABOX Y1 BUIBIIE BKE JJOIIUTAHUX OCIb

Bigmosimano mo cr.2 KIIK VYkpainm, 3aBmaHHIMH KpHMIHAJIBLHOTO
CY/IOYMHCTBA cepell IHmOro € 3a0e3nedeHHs IIBHIKOrO, IOBHOTO Ta
HEYINEePEHKEHOr0 PO3CIITYBAHHS 1 CYZI0BOTO PO3IIBAY 3 THUM, 100 KOXKHMIA,
XTO BYMHUB KPHMIHQJIBHE IIPABONOPYLIEHHS, OYyB NPUTATHYTHH JIO
BIATIOBITAIHOCTI B Mipy CBO€1 BUHH.

I1ix gac po3ciigyBaHHA OyIB-IKOTO KPUMIHAIBHOTO MPABOIIOPYIICHHS,
MIPOBOJNTHECA KOMIUIEKC CIITUMX (PO3IIYKOBHX) [iif, ©(EeKTHUBHICTh SKHX
3aIeKUTh BiI JOTPUMAHHA BIATIOBIAHMX CTafiid, 30KpeMa Bii SKICHOI
IATOTOBKY JI0 iX POBECHHSL.
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OnHi€l0 3 BKIIMBUX Ta PO3NOBCIOPKEHHX CIIYMX (PO3LIYKOBHX) il €
JIOTIUT.

Jomur — me cimigya (po3lIykoBa) i 3MICTOM SIKOI € OJiepKaHHs
NOKa3aHb BiJl 0COOM, sKa BOJIOJIE BIJIOMOCTSIMH, II0 MAlOTh 3HAUYCHHS I
PO3CITiTyBaHOTO KPUMIHAJIBHOTO MPOBAKEHHS. METOI0 IOMHTY € OJepKaHHS
TIOBHHX Ta 00’€KTHBHO BiNOOPaXyIOUHX AIHCHICTh MOKa3aHb, SIKi € JKEPEeIoM
JIOKa3iB, a GaKTHYHI JaHHi, 10 B HUX MICTATHCS, — JIoKazamH [3, c. 74].

Oco0mBHM BUIIOM JOTUTY € OJHOYACHHH JONWT ABOX UM OLTBIIE BKE
JonuTaHux oci6. OgHoyacHWH JOMUT — Iie climya (PO3MIyKOBa) isi, IO
TIOJISITa€ y JIOTIUTI MO 4ep3i y MPUCYTHOCTI OJIMH OTHOTO JIBOX UM OUIbIIE BkKE
JIOTIMTaHUX 32 OJIHAKOBUMH OOCTaBMHAaMM KPUMiHAIFHOTO MPOBAKEHHS 0Ci0,
aHaymizi 1 Oe3nepepBHOMY MOpIBHSHHI (CIIIBCTABJICHHI) MOKa3aHb IS
3’siCyBaHHS TIPUYMH PO3ODKHOCTEH y iX IMOKa3aHHSAX 3 METOI0 IepEeBipKH
OTPHUMAaHHX JOKa3iB y KPHMIHAIIFHOMY TPOBaDKeHHI [4, c. 4]. OmHOUacHOMY
JOTIUTY JBOX UM OUIBIIE BXE IOMHUTAHUX OCI0 SIK OCOONMBOMY Di3ZHOBHIY
JOTIUTY TIPUTAMaHHI, OKPIM 3arajbHHX, CIICIIAIBHI 3aBIAHHSI Ta OCOOIMBA
oprasizamis. [IpoBeneHHS OJHOYACHOTO JIONUTY JABOX 4YHM OUIBIIE BXKe
JIOTUTaHUX 0ci0 pernaMeHTyeThes 4. 9 cr. 224 KIIK Ykpainu.

HeoOxigHO 3BepHyTH yBary Ha Te, IO OJHOYACHHUH JIOIHT
MPOBOJIUTHCS JIMILIE 32 YMOBH, SIKIIO B MOKa3aHHSX JBOX YM OUIbIIE BXKe
JONHUTAaHUX OCi0 BCTAHOBIJICHI PO3ODLKHOCTI, IPH BOMY CIIJ] 3BaXKaTH, M0 Y
KPHMIiHAJIFHOMY IPOBaKCHHI MArOTh 3HAYCHHS HE OyAb-sKi PO3OLKHOCTI Y
MOKA3aHHAX, a JIMIMIE Ti PO30DKHOCTI, IO CTOCYIOTBCS THX OOCTaBHH
BUMHEHOTO  KPHMIHAIPHOTO  MpAaBONOPYIICHHS, SKI €  IpeaIMETOM
Joka3yBaHHs. Takuii BHCHOBOK ()OPMYETBHCS HE TUIHKM Ha MiJCTaBi CyTHOCTI
i€l cimiguol (po3iryKoBoi) mii, a i 3i 3micTy a63. 2 4. 9 cT. 224 3TiAHO 3 SIKKM
«BUKIIMKaHUM Oco0aM I10 4Yep3i NPOMOHYETHCS JaTH TIOKa3aHHS Ipo Ti
OOCTaBUHM  KPHUMIHQJIBHOTO  TIPOBa/DKCHHS, [UI1 3 SICyBaHHSA  SIKHX
MIPOBOJIUTBCS JIOIHT, IO CTOCYIOThCS mpenmera poruty». KIIK Vkpainn
nepenbadae 00OB’SI3KOBI YMOBH [UI MPOBEICHHS TaKOTO JOIHTY: 0COOU
MOBHHHI OYTH 3a3[ayieTifp JOMHWTAHI; 3TIAHO 3 TPOTOKOJIAMH JOTHTIB, X
MOKa3aHHs MaroTh po30iKHOCTI [1].

3akoH He 3000B’s3ye [i3HaBauya, CJIAYOr0, MHPOKYpoOpa IpPOBECTH
OJTHOYACHHH JOMHUT JBOX UM OLIbIE BXKE AOMUTAHUX OCi0, a HaJae HoMy Take
npaBo. OTHOYACHHI TOMKT IBOX YH OLJIBIIIC BXKE JOMUTAHUX OCI0 MPOBOIUTHCS
6e3 ToNepe/IHLOro BUHECEHHs! NPO 1ie nocTaHoBH. Bona Moxe OyTn suiiicHeHa
Jli3HaBa4yeM, CIiTYUM, HPOKYpOPOM MiX Oyab-SKUMH oco0amu, sIKi paHiiie
Oyan JIONMTaHI: CBiJKAMH, IOTEPNUIMMH, IIiI03PIOBAHIMHY, EKCIIEpTaMU
(HanpUKIA, TP CYNEPEeWIMBHX IOKA3aHHSX, LIO NOSCHIOKTH PE3yJIbTaTH
CKCIIEPTH3H, BiJOOPaXEHI y BIINOBIIHMX BHCHOBKAX), MK IiIO3PIOBAHMM i
TIOTEPIIINM, TTiJO3PIOBAHNM 1 CBIZIKOM, TIOTEPITUIMM 1 CBIJIKOM.

BunsitkoBuit Bunaiok 3akpirumoe 4. 9 cr. 224 KIIK Vkpainu, a came: y
KPUMIHAIGHAX TIPOBAPKCHHSX IOJO 3JI0YMHIB IPOTH CTAaTeBOi CBOOOAM Ta
CTaTeBOi HEJOTOPKAHOCTI OCOOM, a TaKOX IMOJO 3JI0YMHIB, BUMHEHHX 13
3aCTOCYBaHHSIM HACHJIBCTBA 200 MOTPO30I0 HOro 3aCTOCYBAaHHS, OJHOYACHHIA
JIOIUT JIBOX YM OlIble BXKE JONUTAHUX OCI0 Ui 3°SCYBaHHS NPUYUH
pO30DbKHOCTEH B IXHIX NMOKAa3aHHSIX HE MOXKE OYTH IIPOBEICHUH 3a Y4acTio
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MaJIOJITHROro ab0 HENOBHOJITHROIO CBifIKA YM TIOTEPIIUIOrO pasoM 3
ITiI03PFOBaHKM.

Baromy ponb [uisi 3°5ICyBaHHsI CyTHOCTI OJ{HOYACHOTO JIOTHTY JIBOX M
Olnbllle BXKe JOMUTaHUX OCIO BiAIrparoTh BKa3aHI B IOPHAMYHIN JliTepaTrypi
PI3HOBHIM CIIOUUX CHTYallii OHOYACHOTO MOIMTY JBOX YW OinbIre Bike
JONHUTAHUX 0ci0. BigmoBigHO 1O OXHOYACHOTO NOMHTY (KOJIHCH — OYHOL
craBku), A.B.[lymoB Tta IIL JI. HectepeHko Ha miAcCTaBi pPO3BHTKY
TICHXOJIOTTYHIX BiTHOCHH BHAUIAIOTH TaKi HOTO Pi3HOBHIM, SIK: TAKHi, [0 Ma€e
Ha METi JOMOMOITH OJJHOMY 3 YYaCHHKIB CIIT40l fii 3rajgaté 3a0yTi (hakTy;
TaKkWi, IO CHPSAMOBAaHWH Ha 3’sICyBaHHA NPHYMH 1 YMOB, IO CHPHSUIH
BUHUKHEHHIO pO301KHOCTEH y MOKa3aHHsX 0Ci0, IX YCyHEHHs Ta BCTAHOBJICHHS
ictunu [2, ¢. 112].

MeTor0  OJHOYACHOTO  JONUTY BHOKPEMIIOEMO  BHUIPOOYBAaHHS
HAIIMHOCTI TI0Ka3aHp paHille JONUTaHUX OCi0 B YacTHHI, MO € PO30DKHOIO B
OTPHMAHUX CIIJCTBOM IOKa3aHHAX Ta IHIIHMX JDKEpenax JOKa3iB BU3HAYEHOTO
KpPUMIHAIGHOTO NMpOBapKeHH. Jl0 3aBJaHb OZHOYACHOTO JIOIHTY BiIHOCHMO:
NEepEeBIPKY HaAiHOCTI TOKa3aHb KO)KHOTO 3 YYaCHHUKIB; YHEMOXKIIMBIICHHS a00
OOTSDKCHHST HaJJaHHsl yMUCHO HETPaBIMBHX NOKa3aHb YYaCHUKIB; BUSBJICHHS Ta
BUIIPABJICHHS MOMMIIKOBUX CYIDKEHb y TIOKAa3aHHSX YYacCHHKIB, OTPHMAaHHs
JI0JIaTKOBOT Jetaiizaiii posciigyBaHoi MOAii; OJIOKYBaHHS HENPaBOMIPHHX
cnpod YYaCHHKIB y3TOJUTH CBOI MOKA3aHHS, OJOKYBaHHS MOTPO3 Ta IHIIOTO
HETIPaBOMIPHOTO TICUXOJIOTIYHOTO BIUIMBY OJTHAM YYaCHHKOM Ha iHIIOTO.

Sxmo xoda 6 OIMH 3 JONMUTYBaHWX € MAJONITHIM (IUTHHA Yy Billi 10
JOCSATHEHHS HEI0 YOTHPHAAIITH POKIB) a00 HETIOBHOJITHIM (JUTHHA Y Billi Bix
YOTUPHA/ILATH JI0 BICIMHA/IATH POKIB), HA JIONIMTI TIOBUHEH OyTH IPHUCYTHIM
3aKOHHMH NPEACTaBHUK, MeJaror abo ICHXO0JIOT, a 33 HeoOXiIHOCTI — JiiKap.
Taxuit nonuT NPOBOAUTECS 3 ypaxyBaHHAM BUMOT cT. 226 KIIK Vkpainu. [lo
MOYaTKy JOIHUTY 3aKOHHOMY MPEJCTaBHUKY, MEJarory, ICUXoJory abo Jikapro
O3’ ICHIOETECS TXHilT 000B’sI30K OyTH MPUCYTHIMH TIPH JOTUTI, 4 TAKOXK PABO
3arepedyBaT IPOTH 3alMTaHb Ta CTABHTH 3alUTaHHA. Bigmosimxo no 4. 2
c1. 226 KIIK Ykpainu gormut ManoniTHR0i 200 HEMOBHOIITHROT 0COOU HE MOXKeE
TIPOZIOBXKYBAaTHCSl 0O€3 TepepBH MOHaJ OIHY TOJMHY, a 3arajloM — MOHAJ JBi
roquHu Ha JeHb. OcobaM, sKi He JIOCSINM  IIICTHAALSTHPIYHOIO BIKY,
PO3’SICHIOETBCST 000B’ 30K Tpo H€O6Xi}1HiCTL JiaBaHHSI NIPAB/IUBUX MOKA3aHb, HE
TOTEPE/DKYFOYH NP0 KPUMIHANIBHY BiJNOBIAIBHICTb 32 BIIMOBY BiJl JaBaHH:
TIOKa3aHb 1 32 3aBiIOMO HeraBI[I/IBl nokaszasHs [1].

TakuM YMHOM OJHOYACHHI JIONHMT JBOX paHille JIOIMHMTaHUX OCi0 sK
PI3HOBHJ JIOTIUTY, € HAWOLIBII PO3IOBCIO/PKEHOIO Ta €PEKTHBHOIO CIITUO0
(PO3IIYKOBOIO) [Ii€f0, 3a JONOMOTOI0 SIKOi 30MpaeTbest iH(opMmalis npo
KpHUMIHAIBHE TPABONOPYIICHHS 1 3JIOYMHHY AisUIbHICTH TeBHUX oci0. lle
3YMOBIIIOETBCSI BUCOKMMH 1H(QOPMATHBHUMH MOIIMBOCTSMH  OJJHOYACHOTO
JIOTIUTY Ta HAJIIHHICTIO, TIPOCTOTOIO Ta IIBUAKICTIO OTPUMAaHHS Pe3yibTaTy. Y
TOW K€ Yac OJHOYACHWHM [OINUT € OAHICI0 3 HAWCKIAIHIIIMNX CIIiaunX
(po3mrykoBux) miif. CxmamHicTs mi€i ciimuoi (po3mrykoBoi) il BH3HAYaeTHCS
TUM, [0 [i3HaBaY, CHITYMH YW TPOKYpOp HE BOJOMIE€ 1O MOMEHTY ii
TIPOBEJICHHS BUYEPITHUMH JIJAaHUMH PO 0CO0Y 37I0YHMHIIS 1 IEBHOIO CYKYITHICTIO
JIOKa3iB, SIKI MO)KHAa BHKOPHCTAaTH y XOJi IPOBEJEHHS. 3BaKalOuM Ha I,
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YCIIIIHE TPOBEICHHS OJHOYACHOTO JIONUTY 1 OTPUMAHHSA TO3UTUBHUX
Pe3yJIbTATIB 3aJICKUTh B SKOCTI BOJIOMIHHS JI3HABAYaMH, CIITYAMH Ta
MPOKYPOpaMK 3HAHHSIMHU PO 3aKOHU MUCJICHHS, JIOTIUHI METOJIH 1 MPUHOMH Ta
3aKOHOMIPHOCTI TICUXOJIOTI.
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Xaxyysx Onvea HOpiisna,

npodecop kadenpu KpI/IMlHaJILHOFO npotecy
HanionaneHOT akajeMii BHyTpIIIHIX CIIpaB,
KaHIUIAT IOPUIMIHUX HAYK, TOLCHT;
Cmenanoea I'anna Mukonaisna,

JOLEHT Kadepu KPUMiHAIBHOTO IPOLIECY
HarionansHOi akageMii BHYTpIIIHIX CIIpas,
KaHIHMAAT IOPUINYHAX HAYK, TOLCHT

«3EJIEHA KIMHATA» B YKPAIHI

Hame cycminbcTBO Mae npoOiieMy y4acTi IiTel y pi3HHX CHTYyaIlisX:
BOHH  MOXYTh  CTATH  JKGPTBOKO ~ YM  CBIIKOM  KPHUMiHaJbHOIO
MPaBOIIOPYILEHHS, IXHI 0aThKH MOXYTh PO3JIy4aTHCs, 1 AUTHHI JOBOJAUTHCS
BUCIIOBUTH JAYMKY TIepeA Cy[Jielo abo cTaTh YYacHHKOM MpOLEAypH
PETENILHOTO OOCTEXEHHSI YMOB JKHTTS. SIKIIO IITH CTalOTh yYaCHUKaMH
NPOBAJUKCHHSI, BOHH TICPEXKUBAIOTE HANPY)KCHHS, TPHBOTY, CTPAX, MOYYTTs
BHHH Ta COPOMY i, SK NpPABHIO, HE p03yM1}OTL METY MPOBA/UKCHHS, HE
3HAIOTh OPHIWYHUX TEPMIHIB i CBOIX IPaB y NPOBA/UKCHHI, iX JsiKae
He3HalloMa CUTYallis Ta JIIO/IH.

JlonuT AMTHHU BUMArae Bij ocoOH, sika HOro NpoBOJUTh, 3HAHHS HE
TUIBKMA TPOLECYANILHOTO 3aKOHOJABCTBA, a TaKOX 3HAHHS BIKOBHX Ta
IHAVBIAyaTbHUX OCOOJIMBOCTEH JAWTWUHHW, I1HAMBIIYAIBHOTO TMiAXOXYy,
JIOCKOHAJIOI Ta PETeNbHOI MiATOTOBKH, IO BKJIIOYAE B cebe: BUBYCHHS
MarepiaiiB TPOBA/KEHHs, O3HAHOMIICHHS 3 BCEOIYHUMH JAaHUMH PO
JUTHHY, CKIaJaHHs ILUIaHy JOIHTY, 3a1y4eHHs CICLialiCTiB, NPaBUIBHOTO
BHOOPY TAKTHKH JOIHTY Ta MiCLs IPOBECHHS JIOTUTY.

Jitedl, moTepminMx Bl  KPUMIHAJIGHMX  NPABOIOPYIICHb B
€BPOIEHCHKUX JiepKaBax, MPUHHATO JOMUTYBATH Yy CIeLialbHO-001aIHaHNX
KiMHaTaX, sIki Ha3UBalOThCS «3eJeHi KiMHaTH». OcoOIMBO 11e € 000B’ I3KOBUM Y
KPUMIHAIBHUX  MPOBA/DKEHHSX  IIOJO  CEKCYyaJIbHOrO  HACHIILCTBA  Ta
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CEKCYaIbHOT eKCILTyaTalil TUTHHH, & TAKOX Y MPOBAKCHHSX IIOJI0 TOPTIiBIi
JHTBMH, AUTSYOI MPOCTUTYIIIT Ta AUTSYOT HOpHOTpadii.

Bigremep mporieaypa ONMUTYBaHHS JITEH Ta MPOBENCHHS CIITIUX
(pO3IIYyKOBHX) il CTAE 3PYUHIIIO — YMOBU B HOBOCTBOPECHUX MPHUMIIICHHSIX
CIPUSIOTH 3a0€3MEYECHHI0 3aKOHHOCTI, TYMAHHOCTI Ta €(DEKTHBHOCTI KOYKHOTO
PILICHHS1, PUIAHATOTO MO0 HETIOBHOJIITHIX 1 B HAIIIIH JeprKaBi.

lomoBHOIO MeTOIO0 CTBOpEHHsSI 1 (PYHKIIOHYBaHHS TaKWX KIMHAT €
colialbHAN 1 TPAaBOBWI 3aXWCT [iTel, BHSBICHHI Ta JIOKYMEHTYBaHHS
NPaBOIIOPYIICHb, CKOEHHMX MIThbMHU YHM TPOTH HHX; 3aro0iraHHs MOBTOPHIN
TpaBMaTH3alii NCUXIKA JUTHHMA B XOJI CIITYMX Ta NpOLECYalbHHX i 3a
JIOTIOMOTOIO CIICIiAIbHAX METOJIMK Ta CTBOPEHHS TCUXOJIOTIYHO KOM(OPTHOI
atMocepu, TaKk 1 TEXHIYHOrO OCHAIICHHS, IO JIO3BOJSIE KOPEKTHO BECTU
BiZIeO3amKC JIOTIUTY Ta B TONAJBIIOMY BHKOPHCTOBYBAaTH HOTO U1 BEINCHHS
cimizcTBa 0e3 3MiCHEHHS TOBTOPHUX JIOMHUTIB. Takoxk el mpocTip Moxe OyTH
BHUKOPHCTAHO IS IPOBEICHHS 3aXO0IB MO0 MICUXOJIOTIYHOT MPO(ITaKTHKA Ta
KOPEKIi1 BIIXIICHD Y TOBEIiHIII HETIOBHOJITHIX.

Oprasizaitis pobotu 3MIHCHIOBATUMETHCS Ha OCHOBI
1HMBITyaabHOT'O MiJXOIy M0 KOXKHOT TUTHHHU.

«3eseHa KIMHATa» MpeJcTaBisie coOOOK MPUMILICHHS: B OJHOMY 3
HUX OO0JIAIITOBAHO I'POBHH 3all, € 3 TUTHHOK MPAIfOBATHME IICUXOJIOT YU
MEIWK, IHIIe NPU3HAYEHO [UII CHOCTEPS)KCHHS, Oe IepeOyBaTUMYTh
CiTYWH Ta 1HIN TPaIiBHUKYM TOJIIil. 3aBOSKH CIEMiaIbHUM METOIUKaM
poboTr Ta KOM(MOPTHUM yMOBaM MiHIMI3y€ThCS CTPEC Ta IEpPEKUBAHHSI
JUTHHMY IIiJ 9ac epeOyBaHHS B MO

3eneHa KiMHaTa — Lie CHCTeMa 3axofiB s 3a0e3ledeHHs mpaB i
CcBO0OOMI IUTHHMA B XOIi CIIAYUX Ta NPOIECYATbHHUX Iifl Yepe3 CTBOPEHHS
CYYaCHHX YMOB Ta BIIPOBAKEHHS €BPOICHCHKUX CTaHIAPTIB V CIIJIKYBaHHI
odiuepiB momiuii 3 AUTHUHOIO, IO CTajla CBiAKOM a0o0 MoCTpaxialia Bif
KPUMIHAJIBHOTO IIPABOIMOPYIICHHS, a00 3HAXOOWTHCA VY KOHMIIKTI i3
3akoHOM. TakWii MiaXil BUKOPHCTOBYETHCA y 0Oaratbox KpaiHaxX CBITY,
30kpema y HimewuwnHi, [Tomemmi, Ecrowii, ['py3ii Tomo.

[MincymoByr0Ur, X04eMO 3a3HAYUTH, IO TPU 3a0E3MCUCHHI IIpaB
HEMOBHOJIITHIX Ha JOCYIOBOMY PO3CIiJyBaHHI, 30Kpema, IiJ| 4ac JIOMUTY
ICTOTHI 3MiHM BiAOyaucs 1 TpuBarTh jgoci. Tak, CbOrOmaHI, «3eyeHi
KiMHaTH» HasBHI y Mmictax Kwuesi, Xapkosi, Ozeci, JJoneuunHi ta iHIIHX
perioHax Hamroi nepxapu. Tak, iXx € He 0OaraTo, HE B MOBHIA Mipi
BUKOPUCTOBYIOTBCS, aji¢ IIEPCIEKTHBM 1X 3aCTOCYBaHHS Ha0YyBalOTh
3HaYHHX OOCPTIB Ta MAaTh BAXIMBE 3HAYCHHS IPH KOMIUIEKCHOMY
BpaxyBaHHI IICUXOJIOTIYHHX, BIKOBUX 1 pO3YMOBHX SIKOCTEH HENOBHOJITHBHOT
0co0M, a TaKOX 3a YMOBH HAaJIe)KHOI MiITOTOBKH CIIiAYOTrO, Ji3HAaBaya,
MIPOKypopa JI0 TPOBEJCHHS K JIOMUTY, TaK 1 IHIIUX CIIIYHX PO3MIYKOBHX
il 32 y9acTIO HETIOBHOJTITHIX.
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LIeéuyx Onekcandp Onexcandposuu,
JTOLIEHT KadeIpu eKOHOMIYHO1 Oe3reKn

Ta iHAHCOBHX po3ciiayBaHp HarioHampHOT
akazeMii BHYTPIIIHIX CTpaB, KaHIUAAT
IOPUANYHUX HAVK, TOLEHT;

Mapueecokui Cepeiit Banepiitosuu,
JTOLICHT Kadepu eKOHOMIYHOT Oe3MeKn

Ta (pinaHCcOBHX po3ciiayBans HarionansHol
akazeMii BHYTpIIIHIX CTIpaB, KaHINIAT
IOPUANYHUX HAYK

POJIb HAIIIOHAJIBHOT HOJ_IIHIT B 3ABE3IIEYEHHI
EKOHOMIYHOI BE3IIEKH

ExoHomiuHa Oe3leka Ha ChOTOMHI MiIIA€THCS YU HEHAHOUIBIIOMY
BHYTPIIIHBOMY Ta 30BHIIIHBOMY BIUIMBY, SIKHH MOCTYIOBO HOTIpIIyE CTaH
€KOHOMIKH YKpaiHH.

Okpemi acnekTH NpoOJieMaTHKU 3a0e3IeUeHHs eKOHOMIYHOI Oe3neku
Jep)KaBd TIPABOOXOPOHHMMH OpPraHaMH OViIH BHCBITICHI V poOoTax
H. C. Aanpieako,  O. M. bauaypku,  P. €. Bonomyka, B. M. I'embman,
K. M. ITacurayka, O. M. Pe3nika, B. B. YUepnes, B. C. Uybanp Tormo.

Ha ngymky A.T.UyGenka, ekoHOMiyHa Oe3leka - I CTaH
3aXMIIEHOCTI HalliOHAJILHOT €KOHOMIKH, IO XapaKTepU3YEThCS 3/IaTHICTIO
JI0 CTabiabHOrO (YHKIIOHYBAHHS, PO3BHUTKY, a TaKOX CTIHKICTIO JI0
BHYTPIIIHIX 1 30BHILIHIX 3arpo3, 3pOCTaHHSIM KOHKYPEHTOCIIPOMOXKHOCTI
JIepKaBH y CBITOBOMY €KOHOMIUHOMY cepenosuii [1, c. 99].

Ceoero ueproro, O. M. Pe3nik TNPOTOHYE  PO3IIIALATH E€KOHOMIUHY
OesneKy nAepkaBH SK CTaH CKOHOMIKM Ta IHCTHTYTIB BIaiH, 3a sSKOIO
3a0e3meuyeThCsl  TapaHTOBAHWM  3aXWCT  HAMIOHAJNBHUX  1HTEPECiB,
TapMOHIWHWH, COIiaIbHO-OPIEHTOBAHUN PO3BUTOK KpaiHW B MIJIOMY,
JOCTaTHIH  €KOHOMIUHMH Ta OOOpDOHHMI  IOTEHIial HaBiTh 3a
HAWHECTIPUATIUBIIIMX BapiaHTIB PO3BUTKY BHYTPIIIHIX Ta 30BHILIHIX
nporiecis [2, c. 345].

[Tompu mpexacraBieHi BU3HAYEHHS EKOHOMIYHOI O€3MEKH Aep)kaBd
HAVKOBISIMHM, HOAIOHHWI 3MICT IIBOIO MHOHATTSA OVI0 3aKpIIUIEHO B HakKasi
MinictepcTBa E€KOHOMIYHOTO DPO3BHTKY 1 TopriBii Ykpainu «[Ipo
3aTBEpP/DKEHHs] METOIMYHMX PEKOMEHAAI 100 DPO3PAaXYHKY piBHA
e€KOHOMIUHOT Oe3mekn Ykpainm» Bin 29 xoBTHS 2013 poky Ne 1277.

BinmoBigHO 1O MYHKTY 5 po3aiy 2 HBOTO Haka3y, €KOHOMiYHA
Oe3meka mep)kaBU — I CTaH HAIllOHANBbHOI EKOHOMIKH, SIKHH Jae 3MOTry
30epiraty CTIHKICTh 10 BHYTPIIIHIX Ta 30BHIMIHIX 3arpo3, 3abe3medyBaTH
BHCOKY  KOHKYPEHTOCIIPOMOXXHICTB Y  CBITOBOMY  €KOHOMIYHOMY
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CEPEIOBUIIl 1 XapakTepH3ye€ 3JaTHICTh HAI[IOHAJILHOI EKOHOMIKH 0
CTaJIoro Ta 30aJaHCOBAaHOIO 3pocTanus [3].

Ha wmam mnormsa, He3Bakaroud Ha Te, IO LIEH HAaka3 HOCHTH
iHbopMaLiHU, PEKOMEHIALIMHNKN, P03’ ICHIOBAILHUI XapakTep Ta HE €
000B’SI3KOBUM, IIPEICTABJICHE BU3HAYCHHS MOJKHA B3STH 32 OCHOBY.

Hakazom MiHicTepcTBa €KOHOMIYHOIO PO3BUTKY 1 TOPTiBiai YKpaiHu
«[Ipo 3arBepkeHHS METONMYHHMX DPEKOMEHJIAIN OO0 PO3PAXYHKY DIBHS
eKOHOMIYHOI Oe3mekn Ykpainu» Big 29.10.2013 Ne 1277 mnependaucHO
CKJIQJOBI EKOHOMIYHOI Oe3lekd, SKMMH €. BUPOOHMYa, aeMorpadiuna,
eHepreTHYHa, 30BHIIIHLOEKOHOMIYHA, 1HBECTHILIHHO-IHHOBAIiITHA,
MaKpOEKOHOMIYHa, IIPOJIOBOJIbYA, COllialibHa, (hiHaHcoBa Oe3meku [3].

V npoekri «Crparerii ekKoHOMIYHOT Oe3meku Ha mepion 10 2025 poky»
3aKpIIJICHO YMOBHU Ta MPHYUHM, SKi IMIPHU3BEIX IO CHOTOMHIIIHBOI CUTYAIll B
KOKHIHM cepl, a TaKOXK CTpaTEriyHUi KYDPC AEP)KaBHOI IOJITHKH, MEXaHI3MH 11
peadmizarii Ta O4iKyBaHI pe3yJbTaTH. 30KpeMa, BU3HAYCHO, IO 32 IMiACyMKaMHU
2019 poky piBeHBb (hiHAHCOBOI OE3MEKW 3MEHIIMBCA Ha 4 B.IL (HOplBHSIHO 3
2018 poxom) 110 42 % Ta Ha 3 B.1I. 710 38 % 3a Hl}ICyMKaMI/I MEPIIOTOo MiBpiyYs
2020 poky mopiBHSIHO 3 piBHeM y mepmiomy miBpiudi 2019 poky [4]. Taki
MOKa3HUKU HE MOXKYTh CBIJUUTH NPO TO3WUTUBHICTH cHUTyaliil. BoHu, neBHO0O
MIporo BiZJOOpaXkaroTh 1 pe3yJbTaT MHisUIbHOCTI NPABOOXOPOHHHMX OPTraHiB, Y
TOMy 4YHuCTi ¥ opra”iB HarionanpHoi momimii YkpaiHn B 3a0e3medcHHI
(biHaHCOBOT OE3IeKH.

3i 3micty 3akoHy VYkpaiam «IIpo HamioHambHy TOMIIiIO» Bif
02 mumas 2015 poky BOadaeTbes, MmO (YHKII Ta 3aBIAaHHS OpraHiB i
MIZAPO3ALTIB MOJIIIT HAMpaBiICHI Ha 3a0C3MCUYCHHS BHYTPINIHBOT OC3MEKU
JepKaBH. 30KpeMa, y 3aKOHI 3aKpilUICHO O0O0B’SI30K MOl MPOTHIISTH
3JI0YMHHOCTI, 10 1 BKa3ye Ha Te, 1o QyHKLUIT BCixX 1 opraHiB Ta miapo3aiiiB
HampaBjieHI Ha 3a0e3leYeHHS EKOHOMIYHOro ((piHAHCOBOTO) 3aXUCTY
nepxapu. [IpoTe, He BCi OpraHM W MIAPO3MUIM TMOMIMIT HAXIJICHI AMHU
(YHKIOIIMHA, a TOMY BOHH 3IIHCHIOIOTH I 3aXHCT OIOCEPEIKOBAHO,
[UITXOM CITIBIIpaIli 3 YIIOBHOBRYXCHUMH HA T€ OpraHAMH W MiAPO3IiTaMu
(TlepemaroTh MEBHI BiIOMOCTI YU MaTepiaid TOIIO).

Cgoero ueproto, y HauionanbHii nosinii Ykpainu icHye opras, sKHii
Oe3mocepeIHbO 3abe3neuye eKOHOMIUHY Oe3meky nepxapu. Ha cborommi
TaKUM OpraHoM € JlemapraMeHT cTpaTeriuHux po3ciiayBans HamioHanbHOT
motitiii Ykpaiau (mami — JICP) i BignoBigHO #oro miapo3inu.

JemapraMeHT CcTpaTeriyHuxX DPO3CHiAYBaHL € JOBOJI «MOJIOJUM)
MIKpEriOHAIbHUM  TEPUTOPIaAIbBHUM  OpraHoM HaiioHanapHOT MOl
Vkpainu, skuii CTBOpeHMH, (hakTUyHO, HA 3aMiHy JlemapTaMeHTy 3aXUCTy
€KOHOMIKH, 1110 OyB JikBigoBauuii 2 BepecHs 2019 poky. BiamosigHo 10
Hakasy Hamionansnoi nouimii Yipainu «IIpo 3arBepmkenHs [loaoxkeHHs
npo JlemaprameHT cTpaTeriyHux posciiayBaHb HamioHanpHOI mOMINT
VYkpainn» Bim 23.10.2019 Ne 1077, JACP - me wibKperioHanbHUMA
TEPUTOPIAUILHUNA OpraH y CKIaai KpuMiHajabHOi mominii HarionansHOT
mominii YkpaiHu, skuii Oepe ydacTs y peaji3amii Aep’kaBHOI MOJITHKH 3
nUTaHb OOpPOTHOM 3 OpPraHi30BaHOIO 3JOYMHHICTIO Ta, 3TLAHO 13
3aKOHOJABCTBOM YKpaiHH, 3[iHCHIOE OIEPAaTUBHO-PO3IIYKOBY MisIIbHICTH
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[5]. Meroto misnbrocti JJCP Hauionansnoi momiuii YkpaiHu €: ycyHeHHS
NPUYUH Ta YMOB, SIKI CIIPUSIIOTH BHHUKHEHHIO Ta AISIIBHOCTI CYCHIUIBHO
HeOe3MEeYHNX OpraHi30BaHMX TpPYI 1 3JI0YMHHUX OpraHi3aliil; yCyHEeHHsS
NIPUYMH Ta YMOB BHHUKHEHHS Ta MOIIMPEHHS KOPYMLIi; 3aXWCT mpaB i
cBOOOA MIOAMHM 1 TIpOMajsgHMHA Ta OO’€KTIB MpaBa BJIACHOCTI Bifj
MIPOTUIPABHUX NOCSTaHb. 110ro 3aBIaHHAMY €:

1) BUSIBJICHHS, IPUTIHHEHHS 1 TIOTIEPEIKEHHS HE3aKOHHOI JisTBHOCTI
CyCIIUTPHO HEOE3MeYHNX OpPraHi30BaHUX TPYII i 3IIOYMHHHUX OpTaHi3alii, y
TOMY 4YHWCIIi B OpraHax JAEp>KaBHOI BIIaJM Ta MICIIEBOTO CaMOBPSTyBaHHS,
SKi BIUIMBAIOTh Ha KPUMIHOTEHHY CHUTYallil0 B Jep)KaBi Ta B OKpeMHUX ii
perioHax;

2) 31iliCHEHHS 3aXO/(iB, CIPSIMOBAHUX Ha KOOPAMHAINIO JiSUTBHOCTI
opradiB (IiApo3aiiB) moilii y cepi 60poTsOM 3 TEPOPU3MOM BiIIIOBIIHO
JI0 KOMIIETEHIIi1, BU3HAYCHOI 3aKOHOIaBCTBOM Y KpaiHu;

3) npoTHis KOPYIIIT cepe MOCcaJoBUX 0Ci0, Ha SIKHX TIOIINPIOETECS
nist 3akony Ykpainm «IIpo 3amoOiraHHs Kopymmii», BXKHTTS 3aXOXiB 3
MCTOK  BHSBICHHS KOPYIIiHHX TPaBOMOPYIICHp i TpaBONOPYLICHB,
NOB’SI3aHUX 13 KOPYNLi€, Ta iX TPUIMHEHHS BIANOBIOHO IO
3aKOHOJABCTBA Y KpaiHU;

4) 3mifiCHEHHS OMEePaTHBHO-PO3IIYKOBOI MisUIBHOCTI, CIPSIMOBAHOL
Ha 3700yTTA iHpOpMamii Ipo KPUMIHOTEHHI MPOLECH B 3JIOYHHHOMY
CepelOBHUIIi, IOB’sI3aHiI 3 MPOTHIIPABHOIO IiSUTHHICTIO OKpeMHX ocib Ta
3MOYMHHUX YyTPYIOBaHb, CXEMH Jeramizamii (BiIMHBaHHA) IOXOIIB,
OJIepKaHMX 3I0YMHHIM IIUIIXOM;

5) opramizaiis Ta 3AidCHEHHS BIMOBIAHO J0 3aKOHOABCTBA
VYkpainu 3axoniB 3axucty npauniBuukis JICP, iHIIMX opraHiB Ta miapo3iniB
HauionaneHoi mominii  Ykpainu, 3a0e3nedyeHHs Oe3MEKH YYaCHHKIB
KPUMIHAJIBHOTO CYJOYMHCTBA, WICHIB iX CiMEH Ta OJIM3bKUX POIUYIB IHX
oci6 [5].

OCKUTBKY OHHM 13 3aBIaHb IIbOTO OPTaHy € MPOTUAIS KOPVIIIii, TO
BiH 3a0e3ledye €KOHOMIUHY Oe3leKy JIepkaBH, a came II CKIaIoBy —
(iHaHCOBY Oe3IIEeKy.

IMomo ¢yHKIiHA I1Oro OpraHy, TO B Iiii YaCTHHI BiJOMYOrO
MIPaBOBOTO aKTy MICTUThCA cliy0OoBa iHdopMallis, sika He € MyOJIIYHOIO.

Bapro moroamruce i3 1. O. PeBak, mo cy0’e€KTH €KOHOMIYHOT
Oe3reKy NMOBWHHI 31IHCHIOBATH CBOIO JISUIBHICTh Ha OCHOBI BH3HAYeHOI
ctpaterii Ta TakTHKH. CTpaTerisi eKOHOMIUHOI Oe3leKHd Ma€ BIAMOBIAATH
iHTEepecaM Ta MpiopUTeTaM CYCHIUJILCTBA 1 Jep)KaBH i OyTH CHPSMOBAHOIO
Ha JIOCSTHCHHs BCTaHOBJICHMX Imuted. Crpateris mnepembadae diTke
oOrpyHTYBaHHSI IJIEH Ta 3aBAaHb, PO3POOKY JOBrOCTPOKOBOI MOIITHKH
Jep)KaBM  IIOJI0 BHSBJICHHS, TIIONEPEKEHHS Ta YCYHEHHS 3arpo3
eKOHOMIuHil Oe3meni nepkaBu. OKpiM IHOTO, CTpaTeris IOBHHHA
OXOIUTIOBATH  KOMIUJIGKC ~ 3aXOJiB  NPEBEHTHBHOIO  Xapakrepy, 1o
3MIIACHIOETHCS BCiMa cy6’eKTaMI/I 0e3meKn, Ta CHCTEMY 3aXOJiB HETaiHOTo
pearyBaHHS B pa3i MUTTEBOI pearizallii 3arpo3 [6 c. 68].

Orxe, poss opraniB HarionanbsHoi nouinii Ykpainu B 3a0e3nedeHHi
EKOHOMIYHOI Oe3NeKH JiepKaBu T0JISIrae B TOMY, II0 BOHA HalpaBsjieHa Ha

275



NPOTUII0 BHYTPILIHIM 3arpo3aM JepXkaBH, SKi BIUIMBAIOTh HA CTaH
CKOHOMIKH. 3 OISy Ha 3aBIaHHS MOJIIii, BOHA 3000B’s3aHa MPOTUIIATH
3JI0YMHHOCTI, a e 03Hayae, IO BCl 11 opraHu i MiIpo3Aiian ONoCcepeaKOBaHO
3a0e3Meuy0Th EKOHOMIUHY Oe3reky nepkaBu. CBOEI Yeproro, KIFOYOBUM
opranoMm HarmioHanpHO1 mouimii YKpaiHH, KU Oe3mocepeHbo MPOTHIIIE
ekoHOMIuHUM ((piHAaHCOBMM) 3arpo3aM y Halli neprkasi, € JlemapraMeHT
CTpaTEeTIYHNUX PO3CIIiTyBaHb.
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HOpixoea Bikmopin Cepeciiena,

METOIUCT KadeapH rapiaMeHTapu3My

Ta MOJITUYHOrO MEeHeLkKMeHTy HamioHansHOT
akasieMii ZIep>KaBHOTO yIPaBJIiHHS [IPU
[Tpe3unentoBi Ykpainu

POJIb BEPXOBHOI PAJIU YKPAIHU B IMIVIEMEHTALLILQ
MIKHAPOJIHOT'O KPUMIHAJILHOI'O TA KPUMIHAJBHOI'O
MPOIECYAJIBHOI'O BAKOHOJABCTBA

TepMmin «imrumemenTarisiy (Bim mat. «implikoy — «HamoBHIOI0O»,
«BUKOHYIO» 49 aHTiI. «implementationy — «3ailicHeHH», «BUKOHAHHIY) ¥
JOKTPHHI MIDKHApOJHOTO TIpaBa Ta B Teopii 3a3BHUail 03Hadae MpoIec
3MIMCHEHHS YW peaii3alil TMOJI0)KeHb MIDKHAPOIHUX YyroJl SK Ha
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MDKHapOJHOMY PiBHi, TaK i B paMKax HalliOHAIbHOI opucaukii [4, . 188].
IMmiemeHTanis — mpouec, COpSIMOBaHMHA Ha NPOTPECUBHUH PO3BHTOK
HalliOHAIFHOTO 3aKOHOAABCTBA BiJl BHUPaXEHHS 3TOAM JEpKaBH Ha
000B’sI3KOBiCTh  MiKHapogHoro norosopy (y ¢opmi parudikauii,
3aTBEP/KCHHS TOIIO) i O 3aBEPUICHHS MPAKTUYHOTO BHKOHAHHSA BHMOT
IUX HOPM IUISXOM peati3amii Takoro JOroBOpY B MeKaxX MDKHAPOTHOTO Ta
(abo) BHyTpimIHBOAEPKABHOTO Tipasa [1, c¢. 202]. ImmiemenTaris — mporec,
o0 TPUIYCKae peali3amifo HOPM MDKHApOZHOTO KPHUMIHAJIBHOTO Ta
KPUMiHAJIBHOTO TMPOIECYalbHOI0 3aKOHOJABCTBA HAa TEPHUTOPII AepKaBU y
ctepi nii BHYTPINIHBOJCPKABHOTO 3aKOHOJABCTBA 3a HOr'O JOMOMOTOIO 1
BIZIMOBITHO 710 BH3HAYEHOI NpOLENypH, 3a0e3MeveHOi OopraHizamiiHo-
NIPAaBOBOIO JISUTBHICTIO OpTaHiB JiepKaBH, CIPSIMOBAaHOIO Ha (aKTHUYHE
BHUKOHAHHS IPUAHATHX JIEPKABOIO MiXKHAPOIHHUX 30008’ s13aHb [2, C. 7].

[lix gac immuemenTarii, sk mepexorye O. M. I1InOko, BinOyBaeThcs HE
OyKBaJIbHE BKIIIOUCHHS IIOJIOKEHb MDKHAapOJHMX HOPM B HaliOHAIbHE
3aKOHOJABCTBO, a aaNTallii BXXE HASBHUX KPHMIHAJIBHO-TIPABOBUX UM
KpPUMIHAIBHO-TIPOLIECYAJIbBHUX ~HOPM a00 HOBUX HOpPM  HAlllOHAILHUM
3aKOHO/IABIIEM BI/IMOBIIHO 10 0COOMMBOCTEH MpaBoBOi cuctemu aeprkasu [10,
C.41]. I3 UM TBEp/KCHHSIM Ba)KKO HE MOTOAWTHCS, OCKUIBKH HAIlIOHAJIBHI
napjaaMeHTH, IMIUIEMEHTYIOYM HOPMH MDKHapOJHHX JOTOBOpIB, aJanTylOTh
MDKHApOIHI HOPMH BIATIOBIAHO 1O TOTpPe0 HAMIOHAJBHOTO 3aKOHOIABCTBA.
[lpn mpOMy MiKHApOIHE CITIBTOBApHCTBO HE 3a0OpOHSE IMIDIEMEHTYBaTH
IpsIMO  TiepedaveHi B MIKHAPOAHWX JOTOBOpax IIOJIOKCHHS, ajle 3a3BHYal
3aKJIMKA€ iX aJanTyBaTH 3 YpaxyBaHHAM IIPaBOBOi CHCTEMH KOHKPETHOI
JIep)KaBH, MPABOBOI CBIIOMOCTI HACEJCHHS, PIBHS COI[aTbHO-CKOHOMIYHOTO
PO3BHTKY, KyJbTYPHHX Ta ICTOPHYHUX aCHEKTIB TOILO.

BpaxoBytoun BUKIIA/ICHE BHILE, IIiJl IMIUIMCHTALI€EI0, HA HAlly TyMKY,
CIiJ BBXATH IPOLICC afanTallii Ta iHTerpaiii HopM MKHAPOJHKX JIOTOBOPIB,
3rofy Ha OOOB’SI3KOBICTb SKHX HaJaHO IIapJaMEHTOM YM  IHIINM
NIPEJICTABHUIIBKIM OPraHOM Jiep>kaBH (BIAMOBIZHO 1O BHYTpiEP)KaBHOTO
3aKOHO/JABCTBA), Y HAIliOHAJIbHE KOHCTUTYIIIHE Y1 rary3eBe 3aKOHOIABCTBO.

[oBHicTIO TOTOKYEMOCS 3 HOSI/II.[IEIO H. A. Fana6ypm/1 sIKa
CTBEPIDKYE, IO OCHOBHOK METOK IMIUIEMEHTAlll SK KpUMiHAJIBHUX
MPOLIECYAIbHUX, TaK 1 KPUMIHAIBHO-IIPABOBHX HOPM, € 3MiHa YHHHOTO
3aKOHOJABCTBA Ha BHKOHAHHS MDXHAPOJHHMX 3000B’S3aHb 3 ypaxXyBaHHSAM
0COONMMBOCTEH KPUMIHAJIBHO-TIPABOBOI CHUCTEMH, CTPYKTYPH YHHHOTI'O
rajy3eBoro 3aKOHO/IABCTBa, OCOOJMBOCTEH 3aKOHOJABYOi TEXHIKH TOLIO.
Lle nae 3Mory MiABUIIMTH SKICTh 3aKOHOAABCTBA, NPHYOMY ITOJIOKECHHS
HOPM MIDXKHApPOJHOTO KPHUMIHAIBHOTO NpaBa € IMITYJIbCOM, SIKMI iHILIIOE
TIeperJisi]] T0JIOKEHb HalliOHAIFHOTO 3aKOHOJABCTBA Yy BUIIAKaxX, KOJIU IIE
IIPSIMO TIepeI0aveHo B TEKCTI MIXXHAPOIHOT yroau abo BUMaraeThCs 3TiJHO
i3 3akoHOM. Ha edekTuBHiCTh iMImeMeHTamii OGe3mocepeHbO BIUIMBAE
SKICTh HAIIOHAJTBHOTO 3aKOHOJABCTBA, a TAaKOXX BHOIp 3aKOHOJABIEM
croco6iB immemenTartii [3, c. 46].

OprasoM Jep>kaBHOI BlIaau B YKpaiHi, IKUH 3IACHIOE IMIUIEMEHTALIIIO
HOPM MDKHApOJHOIO 3aKOHOJABCTBA B HAlllOHAIbHE, Yy TOMY 4YHCII B
KpUMIHAIPHE Ta KpHMiHaJbHE NporecyanbHe, € BepxoBHa Pama Ykpainu.
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[NapmameHT €  €QUHUM, 3arajlbHOHAI[IOHAILHHM,  IPEACTABHHUIBKHM,
KOJICTIalbHM, BHOOPHHM, OJHONANATHUM, MOCTIHHO MiFOYAM OPTaHOM
3aKOHOMABYOI Bnamu Ykpainu [5]. TIpiopuTeTHOI PpHCOIO YKpPaiHCHKOTO
MapiaMeHTy SIK OpraHy 3aKOHOJABYOi BIaAM € WOr0 BHKIIOYHICTS,
VHIBEpCATBHICTP B CHCTEMi OpraHiB JEep)KaBHOI BJAIH, IO 3YMOBJICHO
HacaMmIiepe]] yHITapHHM XapakTepoM Hamol JAep)kKaBH, TOOTO Jep>KaBHIM
YCTpOEM, TIOALUIOM JAepKaBHOI BIagW HAa TPW TIIKH, HOTO BHYTPIIIHBOO
cTpyKTypoto Tomio [8, c. 24]. OmHIM i3 OCHOBHMX ITOBHOB&)KCHH BepxoBHOI
Pagu Vkpainu € HagaHHS 3aKOHOM 3roAd Ha O0OB’S3KOBICTH Mi>KHApOIHUX
JIOTOBOPIB YKpaiHM Ta JICHOHCALiss MDKHAPOJHUX JOTOBOpiB YKpainu (1. 32
ct. 85 Koncrurymii Ykpainn) [5].

IMpouec  immiemeHramii  MDKHapoJHMX HOpPM B YKpaiHi
periiameHToBaHo KoHcTutymiero Ykpainu, 3akoHoM YKkpainu Bia 29 uepBHs
2004 poky Ne 1906-1V «IIpo MikHapomHl TOroBOpHM YKpaiHH» Ta IHIIUMH
BIIOMYHMMM HODMATHBHO-IIDABOBUMM aKTaMH. OCKUIBKM MH IOCIIIKYEMO
IMIUIEMEHTALII0 caMe KPHMIHAJIBHOIO Ta KPMMIHAJIBHOIO IIPOIECYAIBLHOIO
3aKOHOJIABCTBA, TO CJIiJ KepyBaTHCs BUKIIOYHO KoHcTHTYLIErO YKpaiHu Ta
3akonom Ykpainu «IIpo MixkHapomHi qoroBopu Ykpainu». BixnosigHo no
CT. 2 3a3HAYCHOTO 3aKOHY, HAJaHHS 3ronu YKpalHu Ha 000B’A3KOBICTh IS
Hel MDKHAapOJHOrO JOTOBOPY 3AIMCHIOETBCS LUIIXOM  parudikaiii,
3aTBEDPKEHHS, ITANNCAHHS, IPDUAHATTS 94 IpueaHans [9]. MixkHaponHui
moroBip YKpaiHu — Ile VKIaJeHHH VvV NHUCHBMOBIH (GopMmi 3 1HO3EMHOIO
JIEPKaBoro a00 IHIIMM CY0’€KTOM MI>KHApOIHOTO IIpaBa, SIKUH DETVIIIOETHCS
MDKHApOIHUM IIPaBOM, HE3AJEKHO BiJ TOTO, MICTUTHCS JAOTOBIP B OJHOMY
YU JEKIJILKOX IMOB’SI3aHUX MK COOOI0 JOKYMEHTAX, 1 HE3aJE€KHO Bia Horo
KOHKPETHOI'0 HaliMEeHyBaHHs (IOTOBIp, yroja, KOHBEHIIis, MAKT, MPOTOKOJ
toio) [9].

TakuM 4YHMHOM, IMIUIEMEHTalis MDKHapOJHMX KPUMIHAJIBHO-
MPaBOBUX Ta KPUMIHATBHO-TIPOIECYaTbHUX HOPM BigOyBaeThCS TMICIA
HamaHHS 3roau BepxoBHoro Pamoro VYkpaiHm Ha 000B’SI3KOBICTH IS
VYkpaiHH TEBHOIO MiKHApPOTHOTO JOTOBOpPY. BpaxoByroum 3a3HadcHe,
MOJKHA CTBED/KYBATH, IO BUKIIOYHO BepxoBHa Pama VYkpainum Mmoxe
HaJaBaTH 3rojay Ha 00OB’SI3KOBICTE JUI YKpaiHM MiXHApOJIHUX JOTOBODIB
KPUMIHAJIBHOTO Ta KPUMIHAJIBHO MPOIECYAIBLHOTIO CIPSIMyBaHHSI, 1 HISKUA
IHIIMI OpraH uu ci1yx00Ba oco0a He B NpaBi 11e POOUTH.

Kpim Toro, BimnosigHo a0 4.6 cr. 3 KK Vkpainu, 3mim 10
3aKOHOJABCTBA YKpalHM NP0 KPUMIHAJILHY BIAMOBIAAJIBHICTE MOXYTh
BHOCHTHCS BUKJIFOUHO 3aKOHAMH IIPO BHECEHHS 3MiH 10 11b0ro Koaekcy Ta/abo
JI0 KPUMIHAILHOIO IIPOIECYAILHOTO 3aKOHOJABCTBA YKpaiH, Ta/abo 10
3aKOHOJNABCTBA ~ YKpaiHM INpo  aaMIiHICTPAaTHBHI  mpaBornopyiueHHs [6].
Bignosimmo 1o 4.3 cr. 1 KIIK Vkpaigu, 3MiHM 1O KPUMIHAJIBHOIO
MPOLIECYAJIbHOTO 3aKOHONABCTBA YKpPAiHM MOXKYTh BHOCHUTHCS BHKJIIOYHO
3aKOHAMH IPO BHECEHHS 3MiH 10 11010 Komekcy Ta/ado 10 3aK0HOIaBCTBA PO
KPMMIHAJIBHY BIAIOBIAAIBHICTE, Ta/abd0 0 3aKOHOJABCTBA YKpaiHH PO
anMigicTpatuBHI npasBonopymeHas [7]. Lle cBimuuTh mpo Te, M0 BHKIIOYHO
3aKOHOJaBUMK opraH — BepxoBHa Pama VYkpaiHum— Moxe BHECTH 3MiHH B
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KK Vkpainn ta KIIK Ykpainu i IMIDIEMEHTAIllT HOPM MIDKHApPOHUX
JIOTOBOPIB.

[lincymoByroun  BHKJIaJeHE BHUIIE, MOXHa  3a3HA4YUTH, IO
IMIIEMCHTAISI — [Ie MPOLEC aJamnTallii Ta IHTerpamii HOPM MIDKHApPOHUX
JIOTOBOPIB, 3rofly Ha OOOB’S3KOBICTh SKUX HAJAHO TMApPIIAMEHTOM YH IHIIHM
TIPEICTABHAIIGKAM OPTaHOM JIepikaBH (BIATIOBITHO 1O BHYTPiEp>KaBHOTO
3aKOHOZABCTBA), y HAITIOHAIIbHE KOHCTHUTYIIIHE UM TaITy3eBe 3aKOHOIABCTBO.

IMnemenTanis MDKHapOIHHX  KPHMiHAJIBHO-TIDABOBUX  Ta
KPUMiHaJIbHO-TIPOLIECYAIbHUX HOPM BiOYyBa€ThCs IMICHS HAIaHHS 30U
BepxoBHoto Panoro Ykpainn Ha 000B’S3KOBICTH aisi YKpaiHH INEBHOTO
MIXXHAPOJIHOTO IOTOBODY.

BepxoBHoi Pamum  VYkpaiHum Bimirpae Bu3HayalbHy poOJb B
IMIUIEeMeHTaIlii MIKHApOJHOTO  KPUMIHAJBHOTO Ta  KPHMiHAIBHOTO
MIPOLECYaIbHOTO 3aKOHOIaBCTBA. Lle MiATBepIKYETHCS THM, IO, TTO-TIEpIIE,
BepxoBHa Pama YkpaiHum MoXe HamaBaTH 3roqy Ha OOOB’S3KOBICTh IUISA
VYkpaiHH MDKHapOTHHX IOTOBOPIB KPUMIHANBHOTO Ta KPUMiHAJIBHO
MIPOLIECYAJILHOTO CIPSIMYBaHHSA, MO-Ipyre, BHUKIIOYHO BepxoBHa Pana
VYkpainu moxxe BHocuTH 3MiHu B KK Ykpainu ta KIIK Ykpaiunu.
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HOcynoe¢ Bonooumup Bacunvoeuu,
npOBiz[HI/Iﬁ HAYKOBHH CITIBpOOITHUK HayKOBO-
zocitiaHoi aboparopii 3 mpobiem
KPHMIHa/IiCTHYHOTO 3a0€3ICUCHHS Ta CY/I0BO]
excreproiorii HHI Ne 2 HamionansHo1
akazeMii BHYTPIIIHIX CIIpaB, TOKTOP
IOpUANYHUX HayK, CTAPIINKA HAYKOBUI
CHiBpOOITHUK

®OPMMU TA BUIU B3AEMOII CJIITYOTO 3 EKCIEPTOM
Y KPUMIHAJIBHOMY ITPOBA/I’KEHHI

[MuraHHA NpO B3aEMOMIIO CIIAYOTO 3 EKCHEPTOM € BaXKIIMBHM,
ockinbku ii hopMa HEpO3PUBHO TOB’sS3aHa 31 3MICTOM TaKoi IisTBHOCTI,
BH3HAYa€ KOHKPETHI HANpSAMH i BUOU CIUIBHOI POOOTH IHX CY0’€KTiB y
KPUMiHAJHHOMY IPOBAKCHHI.

Ilin ¢dopmamm B3aeMOAil pPO3YMIIOTH CHOCOOM  Y3TOMKEHOT
JISUTEHOCTI CIIIAYOTO 3 eKCIIepTaMy IIPH BUPIIICHH] 3a5B 1 TOBIJOMJICHB TIPO
3JI0YMHM, PO3CIiJyBaHHI KPUMIHAIBHUX TPOBa/DKEHb 1 NPOBEACHHS
npodinakTuuHux 3axomis [1, ¢. 7].

dopmMaMu B3a€EMOJIl CHIAYMX 13 CHCIHATICTAMA € BCTAHOBIICHI
NPaBOBUMH aKTaMH YMOBH, CIOCIO 1 MOPSIOK iX CHUIBHOI Y3ropKeHOI
JISTIBHOCTI, 10 BHKOPUCTOBYIOTBCS 3 METOIO BHPILICHHS 3aBAAHb
KPHUMIHAJIbHOTO Cy/I04MHCTBA [2, ¢. 42].

Iix ¢opmamu B3aemMOZil CIIAIOTO 3 EKCHEPTAMH PO3YMIIOTH
3aCHOBaHI Ha KPUMIHAIEHOMY MpoLECyanbHOMY 3aKOHI KOHKpPETHI criocoon
CIiBIpani 1MX 0ci0, 3ac00HM 3B’A3Ky MK HHMH; KOHKDETHA Y3rOJDKCHA
JISUIBHICTh  CIIIAYOTO Ta eKcrepra abo croemialicta MK HHMH, IO
3a0e3neuyoTh iX CIUIbHY Yy3rO/pKeHy poOOTy TpH  po3CiijgyBaHHI
3704uHiIB [3, ¢. 6]. Buxomsauu i3 BusHaueHHs B3aemoii B. M. Tepruiinuka
i C. B. Cninpka sK 3aCHOBaHOI Ha 3aKOHI Ta IHIIMX HOPMATHBHHUX aKTaX
CIUTBHOI MISTTPHOCTI CYO’€KTiB, SKi MAalOTh Pi3HY KOMIETEHINIO |
criemiamizamiro, pi3HUA piBeHh 3HAHP B KPHUMIHANICTHIN, OIEPATUBHO-
PO3IIYKOBIH IisSUTGHOCTI, KPUMiHANBHOMY IMIpaBi 1 TpoIeci, y TOHSTTS
«hopM B3aemMoAii» HUMH BKIIOUEHO BKa3iBKY Ha 3aco0H, 3a JOIOMOTIO0
SIKAX TOCSITA€THCS Y3TOKEHICTh il yUYacHHKIB B3aemoii [3, c. 5].

Ha namry gymky, BUOip 3ac00iB y4aCHUKAMH B3aEMOJIT BiTHOCHTHCS
JI0 X KOMIIETEHIII1, X0ua 1 BU3HAYaeThcs (popMaMu B3aEMOII.

KoHkpeTHa y3romkeHa MisSUTBHICTH CIITYOTO0 Ta eKCIepTa, ix
B33a€EMOJIisl 3IIHCHIOEThCS y TNEBHHX (popmax, Ipu AOTPHMAaHHI yMOB, IO
XapakTepHi UM QopmMam, sIKi, y CBOIO Yepry, 3aCHOBaHI Ha IOJOXKEHHAX
MIPAaBOBUX aKTaX — KPUMiHAJIbHOMY IIPOLIECYAIbHOMY 3aKOHOJIABCTBI.

BonmHowac, y KpHMiHaJbHOMY TIPOB3/KEHHI EKCIIEPT HaJae
CIITIOMY JOBiAKOBO-iH)OPMAIIHY TOTIOMOTY, 3[IHCHIOE KOHCYJIbTAIii y
cTaTryci cremiajicTa; MPOBOAWTH IOMEPENHI MOCHiKEHHS IpPEeaAMETiB,
JOKYMEHTIB Ta IHIIUX CIIgiB O MOYATKy JIOCYAOBOTO PO3CIiTyBaHHS;
HaBYa€ CIIMYUX CydyacCHUM MpUHOMaM 1 MeToJaM JOCIi/PKEHHsS CIiJiB,
po0OTH 3 HOBUMH HAyYKOBO-TEXHIYHUMH 3ac00amu; Oepe ydacTb y po3poOii
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NpodiTaKTUYHUX 3aX0AIB Ta 1HIIMM YMHOM B3A€EMOJIE 31 CIIITYHUM, IPO IO
He 3a3HaueHo y KIIK Vkpainu.

3 npomy npusoxay B. I1. baxin Ta O. O. Boio0OyeBa 3a3HauaroTh npo
BITHOCHHM, [0 BHHHUKAIOTh MDK ClHiguuM 1 (axiBieM, HOCATh
TIpoIeCyallbHIHM 1 MO3amporecyalbHI XapakTep, 3aJIe)KHO Bix ¢dopMm ix
CHUTBHOI HisTBHOCTI, sIKi MOXKyTh OyTH mpoxaukroBani KIIK Ykpainm abo
BUpOOIIEHi pakTukoro [4, ¢. 5.

3 UMM TIMTaHHAMHU TOB’sA3aHa Kiacudikamis GopMm B3aeMomii y
KPUMIHATBHOMY TIPOBAKCHHI.

3ame:)kH0  Bim  00OB’SI3KOBOCTI  MIPOILECYATILHOIO  3aKPIILICHHS
PEe3VIbTATIB CIIIBHOI JiSTILHOCTI CJIIYOr0 Ta CHeljiamicTis (hopMu B3aeMOMil
knacudikyioTh: 1) B3aemomis, Gakr 1 pe3yabTatd  SKOI  IIiUIAraroTh
00086 ’s13K06i1 (hikcauii y IPOLECYaTbHOMY JOKYMEHTI — BUCHOBKY €KCIIEDTa,
npoTokom gonuty ekcrepra (cr. 356 KIIK Vkpainn); 2) Bzaemomis, dbakt
KOl mmiumsira€ o0OB’SI3KOBIH (dikcamii B IIPOLIECYATBHOMY HOKYMEHTI —
MPOTOKOJII CJTiI40]I (pO3IIyKOBOI) Iii, a pe3yasTaTt BhiKCYIOTHCS 31€01JIBIIOro
Ha po3cy0 cnioyoz2o;, 3) B3a€MOIisl, PE3YILTATH SAKOI (DIKCVIOMbCS 6 [HULUX
oJoxymenmax (HAIpPHKIAA, BHMCHOBOK CIeIliaiicTta ToIio); 4) B3aeMojis
VCHOTO XapakTepy, IKa He nioisedae npoyecyanvbhii gixcayii, 30KpemMa yCHi
KOHCyINbTalli criemianicra [5, c. 124].

KoxHilf i3 BulleHaBeZeHMX (OPM BIACTHBI KOHKPETHI BHIU
B3a€MOJIiT CIAYOTO 3 eKCIePTaMH y KPIMiHATBHOMY IPOBAKCHHI.

IIpo c¢akynpTaTuBHI i OOOB’S3KOBI BHIM B3a€EMOMIi CIITIOTO i
cnemiamicra mumyth P.I. bmaryra, A. Il Kyariid, A. S Xurpa, sk
knacubikallio, B OCHOBY sKoi mokiameHo 3Mmict HopMm KIIK: B okpemux
BUIIQJKAX 3aKOH BKa3dye Ha OOOB’I3KOBICTH IIPHUCYTHOCTI IIEBHOTO
crnemiamicra  (memarora, Iepekiagada, JkKaps, CYIOBO-MEIUYHOIO
€KCIIepTa) I Yac MPOBEAEHHS MEBHOI Ciiauoi (PO3IIYKOBOT) Iii, a TaKOoX
Ha IPOBEIEHHS €KCIIEPTU3H TUIBKH eKkcriepToM [5, ¢. 124—125], a B iHmux —
CIITIOMY HATA€ETHCS MPABO 3aIPOIITYBATH CIIELIANICTIB A0 y4YacTi y CIITIIX
(po3mIyKOBHX) HisfX 38 HEOOXITHOCTI.

3a3HavalOTh W NP0 BHJM HEMpOIECyaJbHUX (TAaKTHYHHX) (opM
B3a€EMOJIii, cepel SKHUX: opraHizauis (YTBOPEHHsI) CIIiI40-ONepaTuBHOT
Ipyny; B3aeMHUIl OOMIH iHQopMali€o; CHiibHE IUIAaHYBaHHS Ta
KOOpAMHAIlSI PpOOOTH; BUKOPHUCTAHHS CIIAYMM PE3yJIbTaTiB OMEPATHBHO-
pPO3IIYKOBOT  JisUTBHOCTI y  MpoIleci MOOYyIOBH  BepcCiil;  B3aeMHI
KOHCYJIbTAIliT; IHCTpYKTaX 0ci0, Oe3rnocepeHbo 3aNyueHnX y CIIAINX Aisdx
1 TAKTHYHUX KOMOIHAISX; BHECEHHS Y3TOJDKEHHX KOPEKTHB Yy CIIUIBHHUH
IUTaH 3aXO[(iB; MaTepiabHO-TEXHIYHE Ta KPUMIHANICTHYHE 3a0€3IeYCHHS
3MIMCHEHHS CIIUIBHUX 3aXOJiB; CIIIJIbHE BHKOPHCTaHHS TEXHIKH, 3ac00iB
3B’513KY, TPaHCOPTY Towo [6, c. 55].

Bunu B3aemonii ciimdgoro 3i crmemiaimictamu (€KCIEpTaMy) MOXHA
knacu(ikyBaTd 3a Taly33l0 BHKOPUCTAHHS TOTEHIialy 3a3HAYCHOl
B3a€MOJIii — B3a€MOJIS i Yac CiTIuX (PO3MIYKOBUX) MAiH, B3AEMOIS Mif
yac IHIIMX TPOIeCyalbHUX Jiid; 3a CKJIaJOM B3a€MOJIIOUNX CYyO’€KTIB:
MPOIECYaIbHUH acIeKT — B3a€EMO/Iisl CIIITIOTO 31 CIICIialliCTAMH, B3aEMOIis
CTYOTO 3 EKCIIEPTaMH, BIiJIOMYHIl acleKT — B3aEMOJIS CIIJIOTO 3
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eKCIIepTaMU-KPUMIHAIICTAMH, CY/A0BO-MEAWYHUMH €KcIlepTaMu W iH.;
3aJICKHO BiJl €TaIiB MPOBEACHHS CJIi 401 (po3n1y1<0130'1') it — BBaCMOI[iH i
4ac MATOTOBKH, MiJ| 4ac MPOBEICHHs CiIix4oi (PO3ilyKoBoi) Aii Ta mix 4ac
aHayli3y ii pe3y/bTariB; 3aJI€KHO Bij CMOCOOY BUKOPHCTAHHS CIICLIaNbHUX
3HaHb CIEIIAJICTIB — B3a€MOis MPAaKTUIHOTO (i€BOTO) a00 TEOPETHIHOTO
xapakTepy Tomo [5, ¢. 124-125].

KpuminanpHH TponiecyanbHAN KOJEKC YKpalHH 3aKpiIUTioe y4acTh
criemiajicra y KpUMiHaJbHOMY IPOBA/DKCHHI, IO OJHOYACHO € BHAAMHU
Horo B3aeMonil 31 CHiAYMM: HaJaHHS JIOIOMOTH Y BHSIBICHHI ¥
BCTAaHOBJICHHI JI0Ka30BOT0 3HAYECHHS BU3HAYEHHUX (AKTIB; y4acTh y CIIJUUX
(PO3IIYKOBHX)  IisIX; oq)opMneHHﬂ NpoLeCyalbHUX  [Jii;  HaJaHHS
IHCHMOBHX 1 YCHHX KOHCYJIBTaILii.

Taxum 9iHOM, y KPHUMiHATEHOMY MPOLEC CIIIJ PO3PI3HATH (OPMH i
BHJIM B3a€MOJIi ciiqdoro i ekcriepra. Binmosinsi Gpopmu — 1e 30BHINIHINA
BUSIB CHOCOOIB CHiibHOI Ciry00BOI JisUTBHOCTI 13  PO3CI]iAyBaHHS
KPUMIHAJBHUX TIPaBOIOPYLICHb, @ BUAM B33aEMOAII € JAETalTi30BaHUMHU
HamIpsMaMHu CYMICHOT POOOTH CIIAYOro 1 eKcrmepra y KPUMiHATBHOMY
npOBa):pKeHHi FonoBruM Ccy0’ekTOM B3a€EMOZIl Mif 4ac pO3CIidyBaHHs
KPUMIHAJIBHUX MPaBOMOPYIICHp € CINI/I M, BOJHOYAC IHIL[IATOPOM NEBHOTO
BU/ly B3aEMOJii MOke OyTH H eKCHepT, IO MOBIIOMIISE CIIJUOMY MEBHY
iH(opManito s NPUHHATTA IPOLECYaTbHOTO PIlICHHS.
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HAYKOBI IIOBIIOMJIEHHSI 3JJOBYBAYIB

Anopeeea Anina Mukonaisna,

3100yBau BHIIOT OCBITH 2-TO Kypcy (akyabTeTy
MiATOTOBKY (PaxiBIiB TS MiAPO3AUIIB MPEBECHTUBHOL
JsUTbHOCTI JIHIPOTIIETPOBCHKOTO AEPKaBHOTO
YVHIBEepCHUTETY BHYTPIIIHIX CIIPaB, pSAOBHUI MOIIIIi1
Hayxosuii kepisnuk: TOUSHT KadeapH ONepaTHBHO-
PO3IIYKOBOI MisMBHOCTI (haKyIBTETy MiArOTOBKA
(haxiBIiB IS MiAPO3ILTIB KPUMIHATHHOI MOMLii
JIHIIPONEeTPOBCHKOTO JIEPKaBHOTO YHIBEPCUTETY
BHYTPIIIHIX CIIpaB, KAHAWAAT IOPUINYHHUX HAYK,
JoueHt Kucenvog A. O.

OCOBJMBOCTI ONEPATUBHO-PO3UIYKOBUX MUIPO3/ILIIB
HALIIOHAJIBHOT MOJIIIIT YKPATHY 1010 NPOTHUII
HE3AKOHHOMY OBITY HAPKOTHKIB 3AB/ISIKU MEPEKI
IHTEPHET

B Vkpaini momupeHHS HApKOTHKIB OCTaHHIMH pPOKaMH IOMITHO
30UTBIIMIIOCE. 3a JaHuM MIDKHApOJHOTO KOMITETY 3 KOHTPOJIIO 3a
PO3MOBCIOKEHHSIM ~ HApKOTHKIB, cdopmoBaHoro mpu  Opranxizamii
OO0’ennanux Hamil, iCTOTHE 3pOCTaHHS CIIOKMBAaHHS HApKOTHKIB,
OesnocepenHbO, TMOB’s3aHE 3 BUKOPHCTAHHSIM IHTEpHETY B  SIKOCTI
cneuudiyHOro KaHalny HapKOTHYHOI TOPTiBIi. Y Mepexi MOIIHPIOETHCS
iHpopMamis mpo Micug 30yTy HapKOTHYHHX 3ac00iB, peKOMEHAAlii 1o
BUPOIIYyBaHi KOHOILI, a TaKOX IOCIYI'M JOCTaBKH IOCIBHOTO Marepiaiy.
Cama HeOesIeka IONSATa€ B TOMY, IO TITH Ta MiUTITKA MAalOTh IIHPOKI
MOXKJIMBOCTI aHOHIMHOI 3aKyIKH HapKOTHYHHMX PEYOBHH 1 3a JOIOMOTOIO
TEJIEKOMYHIKAI[IHHUX NPHUCTPOIB B IHTEpHETI iX OTpUMYIOTh. [IpuunHm
MiABHUINECHOTO iHTEpeCy MPaBOMOPYITHHUKIB 31 30yTy HapKOTUYHUX 3aCO0iB
JI0 KibepmpocCTOpy IHTEPHET IMIJIKOM 3pO3YyMili, B I[bOMY CEPEIOBHIII €
0COONMBI YMOBH JIJIs 3a0€3II€UCHHsT aHOHIMHOI KOMYHIKAIii MiXK THM, XTO
HaJla€ HAPKOTHYHI PEYOBHHH, 1 THX XTO iX criokusae [1].

BukopucranHs KpUMIHAIBHUMH TIPaBONOPYIIHHKAMH  peCypciB
Mepexi IHTEPHET, eNEKTPOHHHUX IUIATDOKHUX CHCTEM, 3aC00iB MOOLIBLHOTO
3B’SI3Ky, 3HAYMMO 3HWKYE JUII HUX PH3UK OyTH 3aTpUMaHUMH B MOMEHT
30yTy HapKOTHYHHX 3ac00iB - II¢ ICTOTHO YCKIAIHSIE 3aCTOCYBaHHS
ONEPaTHMBHUMH CHIBPOOITHHMKAMH KJIACMYHHMX METOMAIB 3aKyNKH, IO
3AJIMIIAETHCA OCHOBHUM 3acobom BUSBJICHHS KPUMiHAJIBHOTO
NIPaBOIIOPYIIEHHST 3 HE 3aKOHMM 00iroM HapKoTHKiB. Yepe3 1e IbOTo
MIPaBOOXOPOHHMM OpraHaM Ta ONEpaTHBHHMM IIiAPO3JidaM ITOCTaBJIEHA
3aja4a 3 BHSBJICHHS 1 BUKPUTTS 0Ci0, SKi INOIIMPIOIOTH HApKOTHUKH 3a
JIOTIOMOTOI0 iH(pOpMaiHHNX TEXHONOTid. Tak NpaBWIBHO OpraHi3oBaHE
CIIOCTEPEKEHHS 32 IHTEpPHET pecypcaMy, IpaMOTHa IIOBEJiHKa B MeEpexi,
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KOMIUIEKCHHX OIEpPaTUBHO-PO3LIYKOBHUX 3aXOJiB, BCE 4YacTillle JO3BOJISIE
OTEpPaTUBHUM CIIBpOOITHMKAM BHUSBIATH 1 3aTpUMyBaTH HaJaBada
HapKOTUYHHX 3aCO0IB.

YCKITagHIOIOTh M0 PpOOOTY 1 0COONMMBOCTI (DYHKIIOHYBAaHHS TaKHX
Ipyn, SK NPaBWIO JJIsl HUX XapakTepHUI YITKMH pO3MOII poiiel, cepen
SIKFX BHIUSIFOTh HACTYIIHI:

— OprasizaTop-KOOpAMHATOP BHKOHYE 3arajbHE KEpiBHHUILITBO Hal
YIIeHAMH TPYIH, BUPOOHHIITBOM, KYHiBiIEIO, (acyBaHHAM HAPKOTHIHHUX
3ac00iB, PO3MO/LIIOM I'POIIOBHUX KOIUTIB y IPYIIi;

— IUCTIETYEP OTPHMYE 3aMOBJICHHS Bl MOKYMIIS, KOHTPOJIIOE MIPOIIEC
OIlIaTH, epenae iHpopMallito 3aKkiIaJuuKaM, OTPUMYE BiJl HUX iH(pOpMAIifo
TIPO MicCIs CXOBY HAPKOTUYHHX 3aC00iB 1 TOBIIOMIIAE TIPO HUX HOKYTIIIS;

— 3aKJIaIYMK POOUTH 3aKJIaJKy HAPKOTHKIB Y CXOBAHOK 1 MTOBIIOMIISIE
JMCHETYEpy Mpo X MicIie 3HaXOMKCHHS;

— KacHp OTPHMY€ TPOIIOBI KOIITH, [0 HAMIUAILIN uepe3 OaHKIBCHKI
iHpOopManiiiHi pecypcH, IepeBOIUTD iX Y TOTIBKY i PO3MOALISLE MK IHITUMHU
y4acHUKaMU IPyIIu;

— eKCIIEIUTOp Kyp’ep Tepelae paHile OTpHMaHi HAPKOTHKH
3aKJIaJYMKy HEBEIMKUMH HapTisamMu [2].

Tpamumilino B opraHizamii i3 30yTy HapKOTHYHUX 3ac00iB €
iepapxidHa CTPYKTypa, sKa 3’€IHY€ BCIX €IMHOI IJUIK0, TAaKUM YHHOM
HapKOTHYHA OpraHi3amis 3i 30yTy HAPKOTUYHUX 3aC00iB, SBIAETHCS OLTBII
MITOTOBJICHUMH caMe 300Ky Cy4acHHX MEepeJ0BUX TEXHOJIOTIH, 30KpeMa Ha
NPOCTOpPax  IHTEPHETY, M0 3yMOBIIOE CKJIAIHICTH iX  BHUKPHTTS
[PaBOOXOPOHHUMHU opranami [3, c. 95-97].

EdexTuBHicTh pearyBaHHs ONEPaTUBHO-PO3LIYKOBUX Ta CIIAYUX
MiAPO3ALTIB Ha opraHizamii 31 30yTy HapKOTHYHHUX 3ac00iB, TOBUHHA OyTH
Ha BHCOKOMY DiBHI, IIPH 1IbOMY OCHOBHA 3aJa4ya B HHMX OyJe CKiaxaTtucs 3
TOTO, III0 BOHU TIOBHHHI 3HAWTH Ha pecypci Mepexki iHTEpHET BiIOMOCTI PO
KpUMiHaJIbHI TPaBOIIOPYLICHHS 3 00iry HAPKOTHYHUX 3aC00iB, BCTAHOBHUTH
JoKepeno X He3aKOHHOI aKTHUBHOCTI, a TAKOX Miclle 3HaXOMKECHHS IMX
MPaBOINOPYIIHUKIB [4].

Ha nepmomy erami, criBpoOITHUK TOMIMIT IPH BHUSIBIICH] OpraHi3amii
31 30yTy HapKOTHYHHX 3ac00iB, B HUX HaOyBa€ OCOOJMBE 3HAYCHHS CaMe
MIOIITYK MepBUHHOI iH(popMarii B Mepexi iHTepHeT. [lomineiichki BUSBISIOTh
caiity, oB’s13aHi 31 30yTOM HapKOTHYHHX 3ac00iB, a TakoX iH(opMariiiHi
pecypcd, SKi  MicTATH y co0i 3a00pOHEHY OO PO3IOBCHOIKCHHS
inpopmanito. Ilo pe3ympraTaM MONIYKY 3aCTOCOBYIOTBHCS 3aXOAM IIOIO0
BCTAaHOBJIEHHsI 0Ci0 OpraHi3aTopiB caiTis.

[licns BuUsBIIEHHS pecypciB, dYepe3 sKi OpraHi3oByeTbcs 00ir
HAapKOTHUYHHMX 3ac00iB BAXIJIMBO 3a0€3MEYNTH KOHTAKT i3 JHUCIETYEPOM,
3’ACyBaTé Ccmoci® 3B’A3Ky 3 HHMH, B TOMY YHCII HOMEpP MOOITBHOTO
TesieOHY, €IEKTPOHHUX CIIOCOOIB OIUIATH, OAHKIBCHKMX PaxyHKIB TOIIO.
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HaBeneHHst /OBIIOK  JIO3BOJIMTH YCTAaHOBUTH OCi0O, Ha SIKMX BOHH
3apeecTpoBaHi, 310paTH MaKCUMAaIIbHY KiJIBKICTh iH(pOpMaIii po HAX.

IMopganpuni  nii moB’s3aHi 13  3aCTOCYBAaHHSAM BCHOTO  CIEKTPY
OTIePaTUBHO-PO3IIYKOBUX CHJI, 3aC00iB 1 METOMIB, SIKi MATBEPIUIN CBOIO
e(eKTUBHICT, B MNPOTHIIl 00iry HapKOTHYHHMX 3acobiB. OjHOuYacHO i3
BCTaHOBJICHHS BCIX yYaCHHKIB OpraHi3aiii 3i 30yTy HapKOTHYHHX 3ac00iB
MOBUHHI MPOBOJUTHCS OIEPAaTUBHO-PO3LIYKOBI Mii, SKi JIO3BOJISIOTH
3’CyBaTH POJb KOXKHOTO i3 (irypaHTiB y 30yTi HApKOTHKIB, BH3HAYHTU
Micus iX CXOBY, KaHJIU IIOCTaBOK, CrIoco0y MepeBoy B FOTIBKY, PO3MOJILTY
TPOIIOBHX KOINTIB, a TaKOXX IHIN OOCTaBMHU SKi CBiAYaTh TPO iX
KpUMiHaJIbHY HisUIbHICTB. [Ipu BUSBY 0Ci0 CHCTEMaTH4YHO, SIKi KYIYIOTbh
HapKOTHKH B IHTEpHETI y HapKOOWIEpiB, iX Jii TakoX HEOOXigHO
KOHTPOJIIOBATH 3 LIJUTIO ITOJANIBIIOTO BUKOPUCTAHHS OTpUMaHOi iHpopMartii
UL JOKYMEHTAIil 1 pO3CHiIyBaHHSA MisUTbHOCTI opraHizamii 3i 30yTy
HApKOTUYHHX 3aCO0IB.

[omampmmi il omepaTWBHUX TMIiAPO3IUTIB € HETTACHUMH, a CaMe
NPOBEJICHHs omneparuBHOI 3akynku. OmnepaTHBHAa 3aKyIlKa SBISIE COOOO
CHUCTEMHY CIidy Jifo, sSKa TPOBaAWTHCS HAa OCHOBI CaHKIII Cyoy Ta
JorioMarae BUSIBUTH 3JI0YMHHY OpraHizallito, BUIy4YHTH HAPKOTHYHI 3aC00H,
3i0paTn Ooka3oBy ©Oa3y. 3a pe3yabTaTaMH OINEPATHBHOI 3aKyNKH €
MOXIIMBICTh ~ CIIAYMM  MIAPO3IIAM  «PO3pOOJIATHY» KOXKHOTO — YiIeHA
YIPYIIyBaHHS 1 BHABHTH BCi MOXJIMBI iX KOHTaKkTH. Haifuacrtime micis
YCHIIIHOTO MPOBEICHHS ONEPaTHBHOI 3aKyIKH CIIpaBa CTa€ JOKa3yBaHOIO i
MepelacThCs B CYI.

Otrxe, Mepexa IHTEPHET € pPO3MOBCIO/UKEHHUM CIIOCOOOM 30yTy
HApPKOTHYHUX 3ac00iB, TMPOTHIIEI0 SKHX 3alMAlOThCS  OMEPATHUBHI
migpo3ainy, HamionameHOi momimii 3ifiCHIOIOYH OTEpaTHBHI 3aXO0IH, 3a
JIOIIOMOT' 010 SIKHX TIPaBONOPYILEHHS CTAIOTh JIOKa3yBAaHUMH 1 KApAHUMH.
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buuenko JIo6oeé Bonooumupisna,

3m00yBay CTymneHs BHUIOi ocBiTH Oakanasp HHI Ne 1
HauionaneHoi akageMii BHYTPIIIHIX cIipaB
Hayxkosuii kepisnux: npodecop kabheapu
OTIepPaTUBHO-PO3MIYKOBOI AismbHOCTI HarionansHo1
akazeMii BHYTPIITHIX CTIpaB, KAaHAUIAT FOPUITIHIX
Hayk, noueHt Mapxoe M. M.

ITPOBJIEMA 3ABE3IIEYEHHS ITPAB I CBOBOl YYACHUKIB
KPUMIHAJIBHOT'O CYJOYUHCTBA

KpumiHajgbHe CyMOYMHCTBO € OJHIEK 3 HAWBAXIMBINIHMX 1
OJTHOYacCHO — HalckiaiHimux ¢opm peanizauii npaBocynus. OcobmmBocTi
KPUMiHaJIBHOTO MpOLECY NOJATaloTh Mepul 3a Bce B TOMY, LIO HOro
pe3ynbTaToM MOXKE OyTH CyTTeBe OOMEKECHHS IIpaB JIOAWHM, BTUICHE Y
BUTJISIII TOKAPAHHS.

B cywacHmx ymoBax peaimizamii CyIOBO-TIpaBOBOi  pedopm,
OCHOBHOIO METOI0 SIKOI € CTBOPEHHS CYyJOYMHCTBA OXOPOHHOTO THILY,
0CcOONMMBOI  aKTyalbHOCTI HaOyBalOTh MHTaHHA CTBOPEHHS JIHOBHX
MEXaHi3MiB, SIKIi MOXYTbh 3a0€3NEYMTH pealli3allild0 OCHOBHOTO NPHHIHITY
NPaBOBOI JEpKaBH, 3TiHO 3 SKUMH JIIOJMHA, ii )KUTTA 1 340POB’s, YecTh 1
TIHICTh, HEJOTOPKAHICTh i Oe3MeKka BU3HAYAIOTHCSA B YKpalHa HaiBHUINOIO
COMiaNbHOIO LIHHICTIO, a YTBEPIUKCHHS Ta 3a0e3medueHHs mpaB i cBOOOT -
000B’SI30K A€prKaBH.

[paBa Ta cBOOOAW JFOIMHU € OTHHUM i3 HaHBaKJIMBIIINX COLIAJBHUX i
TIPaBOBHX IHCTHUTYTIB, a/Ke MOTPUMAHHS IPaB i CBOOOA OCOOW € TOJIOBHOIO
TIepeIyMOBOIO 3iHCHEHHS OY/Ib-SIKOT0 BUIY AistibHOCTI [1, ¢. 20].

KpuMiHanbHUil npoliec IPYHTYEThCS Ha TaKMX 3arajbHOINPaBOBHX
MPUHIIKIAX, SIK HEJOTOPKaHHICTh OCOOM; IoBara JI0 4ecTi i TiHOCTI 0cooH,
a TaKOX HEBTPYYaHHS B ii 0COOMCTE Ta CiMEiHE HTTS; HEIOTOPKAHHICTD
KWTJIA; TAEMHULA JUCTYBaHHS, Tele(OHHUX PO3MOB, TenerpadHoi Ta iHImol
KopecrioHAeHii. OpHak 3AiCHEHHS KPHMIHAJIBHOI HpolecyalbHOI
IISUTBHOCTI B 0araTh0oX BWITQJKaX BUMara€ BTPYYaHHSA B ocoOuCTy cdepy,
oOMekeHHS CBOOOOM TIepecyBaHHsS OcCoOHM, OTpUMaHHA iH(OpMAIil
0co0MCTOr0 XapakTepy Towo. | 11e cipuiiMaeThest SIK HOpMallbHE SIBUILE IS
JISTIBHOCTI  TIPAaBOOXOPOHHMX opraHiB. Came TOMy 3arajbHOINpPABOBI
MpoIeCyalbHi MPUHIIAIH, [0 JIFOTh ITi YaC KPUMIHAIBHOTO MPOBaHKECHHS,
SIK KEpiBHI 3acaji MOKJIMKAHI BHU3HAYATH W 3aTBEPKYBATH 3IiACHCHHS
MPOBa/DKEHHS] B TakuWd crocid, 3a sSKOro OJHOYacHO 3a0e3meduyeTbes
eekTHBHE. q)yHKmOHyBaHH;{ CHCTEMH KPHUMIHAJIBHOTO IPOLECY Ta 3aXHCT
KOHCTHTYUIHHKX IpaB i cBO6OA ymouHu. TIpy 1IbOMY OCTaHHE J0CSTAETHCS
32 JIONOMOTOI0 BHKJIIOYEHHS MOJJIMBOCTI HE3aKOHHOTO 3BYXKEHHS iX
o0csry, a came NUIIXOM YCTaHOBJIEHHS B 3aKOHI ITiICTaB, MOPSIKY W MeX
0oOMeXeHHS KOHCTHTYHIHHHUX TpaB 1 cB0OOX ocoOu. AJKe 3aKoH,
YCTaHOBITIOIOYH TUMYACOBE 0OMEXEHHS MPaB i CBOOO JIIOJUHH, THM CAMHUM
rapaHTye iX 3aXUCT.

TpumManHs 1ij1 BAPTOIO € OOMEXEHHSIM HPHPOIHOTO MpaBa JINHN Ha
cBOOOY ¥ 0COOMCTY HEJOTOPKaHHICTb, a TOMY JUISl 3aXMCTy I[bOTO IpaBa
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3aKOH YCTAaHOBIIIOE TICBHI YacOBI MEXi, y SIKUX IIeH 3aMO0KHUN 3aXiJ MOXKE
3aCTOCOBYBaTHCh. Tak, BimnmoBigHO 10 4. 3 cT. 197 KIIK Ykpainu, Ha cranii
JIOCYJIOBOTO PO3CIiyBaHHsI 3aCTOCYBaHHS 3arl00DKHOTO 3aXOAy Y BUIJISI
TPUMaHHS Il BapTOI0 MOMJIMBE MaKCHUMAaJIbHO CTPOKOM J0: 1) mectu
MICSIIIB — y KPUMiHAIIFHOMY TpPOBAPKEHHI IIOJO0 3JI0YMHIB HEBEIHKOI abo
CepenHBOI  TSHKKOCTI;  2) ABaHANIATH  MICAMIB— Yy  KPHUMiHAJIBHOMY
TIPOBAKEHHI OO TSHKKIX 200 OCOOJIMBO TSHKKUX 37I0YHHIB.

J.B. Komomunu y muceptaniiHoMy nocmimkeHHi «TpumaHHA Tix
BapTOIO SIK 3aMOODKHUI 3axil» 3a3Hayae MpO NMPUYMHH HEJTOTPUMAaHHS B
VYkpaiHi NOpsIIKY TPUMAaHHS ITiJi BApTOI B KOHTEKCTI 3a0e3MedeHHs npaBa
ocobu Ha CBOOOMY Ta OCOOMCTY HEJOTOPKAaHHICTh, SKi, 3Ba)KAlOUW Ha iX
cneuudiky, MOAIIEHO Ha Taki OJOKM: a) HEIOCKOHANICTh HOPMAaTHBHOI
pernaMeHTaiii - iHCTHTYTYy —TPUMaHHSA IJ  BapTOIo; 6) MOMHJIKH  Ta
MOPYIICHHS, IO JIONMYCKalOThCS B  IpaBOpeali3alifiHii  MpaKTHIL;
B) HemocTaTHe BpaxyBaHHA mnpakTukun €CIIJI, 3okpema, B YacThHI
3MICTOBOI'O HATIOBHEHHSI 3arajlbHUX MDKHAPOAHHUX cTaHmapTis [5, c. 8-9].

O.H. ArakepimoB y gucepranii «JlomamHiii apemr y cucremi
3amo0KHUX 3aXOJiB» 3a3Havae, [0 OOMEKEHHS B MpaBi Ha CBOOOAY Ta
0COOMCTY HEIOTOPKAHHICTh TPOSBISETBCS  3arajioM 4Yepe3  3axoju
3a0e3MICUCHHs KPUMiHAILHOTO TMPOBAVKCHHS, CKIIAJI0BOKO YACTHHOIO SKHX €
IHCTHTYT 3aI00DKHUX 3aXOJIiB, KOTPHH CBOEIO 4eproro BKIOYAE 3ano0iKHi
3aXOJI, SIKi PISHATBCS 3a PIBHEM CYBOPOCTI BiJ HaiiMEHII 10 HaHOLIBII
TSDKKHX, BIIMOBIZHE 3aCTOCYBaHHS TOTO YH IHIIOTO 3 SKUX IPONOPLIHHO
MMO3HAYAE€ThCS Ha piBHI OOMEKEHHs IIpaBa Ha CcBOOOAY Ta OCOOHCTY
HEIOTOPKAHHICTH JIFOJUHH, J0 SIKOI 3aCTOCOBAHO TMEBHUH 3aMO0LKHUN 3aXif
Ta SKii IHKPUMIHYEThCSI TOB’si3aHE y 3B’SI3KY 3 HOro 3acToCyBaHHSIM
KpUMiHaJIbHE PaBONOpYIIeHHs [6, ¢. 36].

Y iHmmx poOorax, MpPHUCBSYEHHX MNpoOIeMaM 3acTOCYBaHHS
3armo0KHHUX 3aXO0JiB, yBara MUTAaHHSAM 3a0e3leUYeHHs IpaBa Ha CBOOOAY I
0COOHCTY HEHOTOPKAHHICTh TPHUAUIIETBECS TEPEBAXHO Y KOHTEKCTI
pO3MIIsy OKPEMHUX NHUTaHb iX HOPMAaTHBHOTO PETYJIOBaHHS (HaNpHKIAL,
K.O. Cepena  «IIpaBoBe  peryiaroBaHHA  3amoODKHHX — 3aXOHIiB
KpuMiHaibHOMY npoBajkeHHi», B.O. Ciuko «OOpanHs, ckacyBaHHs abo
3MiHa 3a001KHOTO 3aX0/ly y CYA0BOMY IPOBa/XKEHHI» Ta iH.);

3rifiHO 3 MPAKTHKOO €BPOICHCHKOr0 CYIy 3 MPaB JIFOAUHH, 30KpeMa y
cnpaBax «bannikoB mnportu Pociiicbkkoi ®enepanii» Big 04 nucronaza
2010 poky, «Becenos Ta iumii npotu Pociicekoi dezeparii» Bix 02 KOBTHS
2010 poky, 3acTOCYBaHHsI OCOOIMBHX METOMIB BEACHHS CIIiICTBA — 30KpeEMa,
areHTYPHUX METOLIB — came 10 cobi He MOXe MOPYIIyBAaTH [PaBo 0COOU Ha
CrpaBe/UIMBHii Cy/1. PH3HK IpOBOKALLii 3 OOKy NpalliBHUKIB TPaBOOXOPOHHUX
OpraHiB, BHKJIMKaHWUH 3a3HAYEHHMMH METOJaMH, O3Hadae, Mo IX
BUKOPUCTaHHSI TIOBUHHO OyTH CYBOpPO periiaMeHTOBaHUM. JIJIst 3aCTOCYyBaHHs
IUX METOMIB y TPABOOXOPOHHUX OpraHiB MaioTh OyTH JOKa3W Ha
i ATBEPAKEHHS apTyMEHTY CXIJIBHOCTI OCOOM 10 BUMHEHHS 3IIOYHUHY.

Pazom i3 TuM mpoOIEeMHHMM 1 J0OCI 3aMUINAETBCA MUTAHHSA PO
MOPYIICHHS! KOHCTUTYLIHHOTrO mpaBa ocoOM Ha cBobomy H ocobucry
HEJIOTOPKAaHHICTh, IO MOKe OyTH BHUKIMKaHE TPUBAJIUM CYyJOBUM
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PO3MIISIOM KPUMIHAJIBHHUX CIIPaB CTOCOBHO 0Ci0, sIKi nepeOyBaloTh il
BapTOIO, a/PKE MAKCHMAaJIBHHHA CTPOK TPUMAHHS IIJI BapTOI0 TAaKHX OCiO
3aKOHOM He BH3HaueHO. [Ipo 1e Takox cBigyath NaHi, HajaHi JlepxaBHOO
MIEHITEHI[IapHOI0 CITy’k00I0 YKpaiHW, BiANOBIZHO 1O SKHX CTAaHOM Ha
01.07.2014 poxy B chmigyux i30JiiTOpax NOHAL 6 MICSLIB TPUMAIOCS
2 868 yB’s3HEHUX, SIKi paXyBaJIUCh 3a CyIaMH, i3 HUX:

1) Big 6 micsis 1o 1 poky — 1 403 ocobu;

2) Bix 1 poky mo 2 pokiB — 807 ocib;

3) monax 2 poku — 658 ocib15.

Cranom Ha 25 cepmus 2016 poky y 12 cmigumx i3omaropax i
17 ycranoBax BuKOHaHHs mNokapaHb i3 ¢QyHkmiero CI30 TpumaeTbcs Ha
cTaii CyZoBOro po3risny (1o BUHECeHHS BUPOKY) 7 493 ocobu 16.

Bunagku  mopymieHHs ~mpaBa  Ha  CBOOOQYy Ta  OCOOUCTY
HEJOTOPKAHHICT, 3YMOBJEHI SK HEJONIKaMHM 3aKOHOJABCTBA, TaK 1
HEJIOTPUMaHHSIM BHMOI' KPUMIHAJIBHOTO IPOIECYaJbHOTO 3aKOHY CIITUYUMH,
MPOKypOpaMH Ta CYLOAMH dYepe3 HEpO3YMiHHS HOBITHIX TIPHUHIIUIIIB
KPUMIHAIBLHOTO NPOIIECY Ta MPAKTHKU €BPONEHCHKOro Cy/1y 3 PaB JIFOMHH.
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bopucenxo Muxona Bacunvoguu,
3n00yBay HarionanpHoi akanemii BHYTpIIIHIX
crpaB

EJIEKTPOHI3ANISAA MATEPIAJIIB JOCYI1OBOI'O
PO3CJILITYBAHHS TA if MICHE I YAC B3AEMOIIT
CJIIIYOI'O 3 HPEACTABHUKAMM IHINUX IIAPO3ALJIIB
HAIIOHAJIBHOI ITOJITIIIT

Hamspidaiino  Benmmkmii  o0cAr  KPHMIHAJIBHAX — NPABOMIOPYIICHE
noTpedye MBUIKOTO, HEYNepeiKeHOro 1 KBai()iKOBAHOTO PO3CIIyBAHHS, 1O
notpedye  UIOACHHOI  B3AEMOAIl  CIIAYOrO 3  MIZPO3JIIAMH  OpraHis
HanionanbHoT nosminii mijx 4ac po3ciiayBaHHs KPUMIHAJIBHHUX MPaBONOPYIICHb
[1, c. 189].

Hogi peamnii, B sskux Ykpaina mepe0OyBae y 3B 53Ky 3 €BPONCHCHKOIO
iHTETpali€e;0 Ta  TPUBSACHHSAM  KPUMIHANGHOTO  IPOLECYATEHOTO
3aKOHOJABCTBAa Y BiMNOBITHICTE MO BHUMOT MiKHAPOTHO-TIPABOBUX aKTi,
nume  B. I ®apuHHKK, TOPOUKYIOTh  HEOOXiIHICTh TEPEOCMHCTICHHS
6araTboX MOJIOKEHb KPUMIHANLHOTO MPOLECY. 3aKOHOMIPHO, TICPEKOHAHHI
LeH HAYKOBCIlb, W0 3aXMCT IPaB, CBOOOX i 3aKOHHKX IHTEpeciB ocobw, a
TaKOX CYCHIJIbCTBA Ta JACPKaBH Bl KPUMIHAIBHUX HPABONOPYILEHb Y
Cy4acHHX YMOBaxX HEMOXKJIMBO 3a0e3nednTH 0e3 epeKTHBHOro BpaxyBaHHS
€BPOMNEHCHKOTO Ta MIXKHAPOJHOTO OCBiAy KPUMiHAIEHOTO CYJOYHHCTBA, a
Horo iMIUIEMEHTAIlisl y BITYM3HIHE 3aKOHOIABCTBO € 0COOIIBO HEOOX1THOIO
[2, c. 114-115].

Tox 10 mpaBoBOi OCHOBM B3a€MOJIl CHITIAX MiIPO3IUTIB 3
mipo3aiIaMu Ta Ciiy)k00BuMHU ocobamu HarmioHansHOT modirii Ykpainu
HaJIe)KaTh TaKoXX MIKHApOIHI MPaBOBI aKTH K CTaHIAPTH KPUMiHAIBHOTO
MIPOBAKCHHS Ta BUTOKHU TO3UTHBHOIO MIXKHAPOIHOTO JOCBIAY Y 1iH cdepi.
AJpKe ICHye Takdil JOCBII NPaBOBOIO PErYyJIIOBaHHS JiSUTBHOCTI IHX
OopraHiB i B 3apyObKHUX KpaiHaX, SKHH 3acilyroBy€ Ha BHBUYCHHS,
3aI03NYEHHS Ta BHKOPHCTAHHS.

[IpoTsirom OCTaHHIX POKIB BITYM3HSIHE KPUMiHAJIbHE MPOIECYATbHE
3aKOHOJABCTBO 3a3HANO 3HAYHUX 3MiH. MOZEpHi3alisi OKPEMHX ITOJI0KEHb
BiIOyBa€ThCs 1 ChOroHi. OHAK Y MPAKTHYHIN MisTIBHOCTI 3 PO3CITiIyBaHHS
KpUMiHaJIbHUX MpPaBOINOPYIIEHb OKpemi mojoxkeHHs uuHHOro KIIK He
3aBXAM ceOe BUMPaBAOBYIOTb.

JloCmipKyro4M TOCBiJl 1HO3EMHHX KpaiH 3 MUTaHb B3a€MOJIi, Ha
HaIly IyMKy, HEOOXiHO BpaXyBaTH HacaMIepea 0cOOIMBOCTI JOCYIOBOTO
NPOBA/DKEHHS B OKPEMUX KpaiHax. Hinkom caymnuo O. I1. boiiko,
3MIMCHUBIIM  aHaNi3  KPUMIHAJILHO-NIPOIECYAIIFHOTO  3aKOHOJIABCTBA
3apyODKHUX JIepXKaB Ha NpeIMET perijaMeHTallii B HboMy B3a€MOJIi CIIiTInX
3 IHIOUMH TiIPO3AUIaMHU Ta CIIY’)KOOBHMH 0cO0aMH, TOJIIMB Ha iX Ha IBI
rpynu: 1) nepkaBH, B SKHX CXOXI CyO’€KTH B3aeMomii: cumigdi Ta
OTMepaTuBHI MIAPO3IiIN, eKCIepTH, CIermiamicTh Ta iH. — Pecmybmika
Binopyce Ta PecmyOmika I'py3is; 2) nepkaBu, y SIKUX BiJICYTHI Cy0’eKTH
B3aeMoJii, mo mepexabadeHi B YKpaiHi, aje iCHYIOTh iHIII MiAPO3IUIHA Ta
OpraHW, B3aEMOJil MK SKHMHU IOAI0OHA JO B3a€MOJIi Ha JIOCYIOBOMY

289



npoBapkeHHi B Ykpaini, — CIIA, BenukoOpuranis, @pannis Ta
Himeuunna [3, c. 276].

[MpoananizyBaBmm nocBin kpain 3okpema CIHIA ta ®PH, mocutsb
aKTyaJbHAM, Ha Hally IyMKY, € 1 NMUTaHHsS eJIEKTPOHi3alii J0cyn0BOTO
MIPOBAKCHHS.

Ax 3asnagae . JI. UnrpwHa MiDKHApOOHHHA HOCBiX OOpoTHOHM 3i
3MOYMHHICTIO CBIYWTh MpPO T, IO BHKOPUCTAHHSA B KPHUMIiHAIEHOMY
mporeci MUPPOBUX TEXHOJOTIH 1 3aCO0iB Iae 3MOTY HE JIUIIE CIPOCTHTH
npouec 30upaHHS JO0Ka3iB Ta O(QOPMIICHHS NpPOLECYAIbHUX Ta IHIIMX
JOKYMEHTIB, a i 3HaYHO TPHCKOPUTH po3cniz[yBaHH${ Ta BIIMOBHTHCS Bl
nanepy sK HOCis iH(opMalli, [OB’S3aHOI 3 PO3CIILYBaHHSIM 3I0YUHIB.
Hanpuknan, BenukoOpuranis, okpemi amepukaHcbki mrratd, llIBemis,
Ascrpis, Higepmannn, Caynisceka Apasis, @innmsapis, Hanig, [liBnenna
Kopes, Cinranyp, Yecrka Pecrry6imika, Ecronist, ®PH Ta inmi kpainu Bxke
MaIOTh JIOCBIJ[ BEICHHS KPMMIHAJILHOTO MPOLECY B CNICKTPOHHII popmi Ta
BUKOPHCTAHHS €JIEKTPOHHUX KPHMiHAJIBHUX TPOBAKCH (KpEMiHAIBHAX
cnpas). Monnosa it Kazaxcran npuennamucs ao uiei cninbotr B 2017 poui
[4,c. 72].

EnextpoHHa kpumiHanbpHa crpaBa, 3a3Hadae C. B.3yes,— 1e
KyJIbMIHAIliE B PO3BHUTKY €JEKTPOHHOIO JOKyMeHTooOiry. Cucremy
SIIEKTPOHHOTO cymounHcTBa BopoBamkeno B CIIA, Kamami, OPH.
VY Benprii me B 2005 pomi CTBOPEHO MPOCKT ENEKTPOHHOTO MPaBOCYIIS
Phenix, y pamMkax SKOTo, OKpIM CHCTEMH €ICKTPOHHOTO IOKYMEHTOOOIrY,
«CJEKTPOHHUI (ailm» MIr TONOBHIOBATHCH IOJIII€0, aJBOKaTOM,
cropoHamu, cynom. Y CayniBebKiit ApaBii, MpojoBXye Lieid HayKOBellb,
TMPOBA/VKCHHS Y UHCICHHHUX CMpaBax 3aKiHYYETbCs BIPOJOBXK IBOX Ji0.
Y wiit KpaiHi nepeiil Ha eJICKTPOHHE CYI0YMHCTBO JICKilIbKa POKIB TOMY,
CKOPOTHUBILIN CTPOKHU po3cn111yBaHH$1 Ha 80%. Ilo3uTHBHHUI HOCBig Mae
I'py3is, ge B 2011 pori Oyio 3miiCHEHO MEpeXia Ha eNeKTPOHHUN (opmar.
Y 2011-2012 pokax y Kaszaxctani po3modaB poOOTy  MPOEKT
«E-xpuminaneHa crpaBa». B AsepOaiimxani 3 2016 poKy BHKIIOYHO IS
pO3CIigyBaHHS  IOJAQTKOBUX  3JIOYMHIB  3aCTOCOBYETHCS  IIpOrpaMa
«EnexkTpoHHa KpuMiHanbHa cripasay [5, ¢. 6-7].

EnexTpoHizaliss mpoueciB  JIOCYJOBOrO  IPOBAJDKEHHS, 103a
CyMHIBOM, OyAe JHMIle CIPHUATH IOKPAIICHHIO B3a€MOJII CJII4oro 3
BiNOBigHUMH cy0’ekTamu. Lleil BakavBHiI HAPSIMOK iXHBOT HiSUTBHOCTI
BXE TI0YaJId IPYHTOBHO JIOCJIJDKYBaTH YKpaiHChKI HayKoOBI. 30Kpema,
NepelyMOBH BHHUKHEHHS, Cy4acHMH CTaH Ta HEpPCIEKTHBH PO3BHUTKY
SJIEKTPOHHOTO KPHMIHAJIBHOTO MPOBA/PKCHHS Ha MOHOrpadiyHOMYy piBHI
Oymun mpenmeroM  mociimkeHHs — A. B. Ctomitaporo. Iligroromiena
2016 poxy, 1 MoHorpadist mo cyrti Oyna oJHi€I0 3 mepmux B YKpaiHi
KOMIUIEKCHUX, HAayKOBHX, MOHOTpadiuHuxX poOiT, B #AKiii BHCBITIEHI
aKTyaJibHI THMTAaHHS €BOJIOLII JOCYJOBOIO IPOBA/DKEHHS B yMOBax
cy4JacHOTo iH(popmamniifHoTro cBiTy. LliM HayKoBIEM PO3pOOIEHO CHCTEMHY
Ta  HECYNMepewIMBYy  KOHIEMIil0  IHHOBAIIMHOTO  YJOCKOHAJCHHS
KpUMiHaJIbHOI IpOIleCyabHOT MAiSUIBHOCTI, IO Iependadae Mepexin o
eJICKTPOHHOT (POPMH BE/ICHHS JOCYIOBOTO PO3CIIIYBaHHS — «EJIEKTPOHHOTO
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JIOCYZIOBOTO PO3CJIi{yBaHHSI», OCHOBHA izesl sIKOoi mossirae y (opMyBaHHI
KPUMiHaJIBLHOTO IPOBAXKEHHS Y BUTJISII €JIEKTPOHHOTO (aiiiy.

3 NpakTUYHOI CTOPOHM IIHHOIO € 3allaTeHTOBaHA IIMM aBTOPOM W
omucaHa HHUM iH(pOpPMALiHO-aHAITHYHA CHUCTEMa OOpOOKM 3a3aieriib
sreHepoBaHuX 0a3 €PJIP 3a nomomororo roroBux HabopiB dyHkmii Excel, mo
ABTOMATHYHO TEHEpye JaHi 3a OUTBIN HDK TPHAIATHMA BHAAMH IIOPYIICHB
KPUMIHAIFHOTO TIPOIIECYaJbHOTO 3aKOHOAABCTBA, MOMYIICHHX CyO €KTaMH
KPUMIHAIFHOTO TIPOBAPKSHHS TiJ] 9ac JOCYOBOTO PO3CIiTyBaHHSL

Tpeba BU3HATH aKCiOJOTIYHE 3HAYEHHS MPOLECY eJIEeKTPOHi3awil
KPUMIiHaJIBHOTO IPOBA/DKEHHS, OCKIJIBKH ILI¢ 3HAYHOIO MIPOIO CIIPUSTHME
TaK 3BaHiil MporecyanbHiii eKOHOMIi CHIl i 3ac00iB.
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Byanvcoxka Bikmopia Pomaniena,

KypcaHT 3-ro kypcy HHI Ne 1 HamionansHoi
akazeMii BHYTpIIIHIX cTIpaB

Hayrosuii kepienux: npodecop kadenpn
OIMepPaTUBHO-PO3IIYKOBOI AIsTEHOCTI
HauionaneHOT akajeMii BHyTpIlIHIX CIIpaB,
KaHIUAT IOPUIMIHUX HAYK, TOLEHT
Mapkoe M. M.

OCOBJIMBOCTI JOIUTY MAJIOJITHbOI
ABO HEITIOBHOJIITHbOI OCOBM

JiTh CTarOTh yYaCHUKAMH IPOBAKCHb Y PI3HUX CHTYaIlisX: BOHH
MOXXYThb CTaTH >KEPTBOIO YH CBIJIKOM KPHUMIHAJBHOTO MisTHHS, iXHI OaThKH
MOXYTh PO3JTYYaTHCS, | IUTHHI JOBOJUTHCS BHCIOBHTH TYMKY TIEpe]] CyICIO
abo cTaTH yYacHHKOM MPOIEIypH PETEIHHOTO OOCTEKEHHS YMOB JKUTTS.
SIKmo miTH CTAaOTh YYACHHKAMH NPOBADKCHHS, BOHU IIEPEKHUBAIOTH
HANPYKEHH, TPUBOTY, CTPaX, MOYYTTs BUHHM Ta COPOMY 1, AK TpaBuio, He
PO3YMIiIOT METY TPOBaKCHHS, HE 3HAIOTh IOPUAMYHHUX TEPMIHIB 1 CBOIX
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paB y l'IpOBaL[)KeHHi X JsIKae He3HalioMa cmyauis{ Ta JIFO/IU. TOMy JITH — 11e
0COONHBI CBIZIKH Y TIPOBAKEHHI 4epe3 CBill pO3BHTOK, KOTHITHBHI HABHYKH,
3aJICXKHICTh Bill THX, XTO iX BHXOBYE, 1 TMEPEIKHUTY X(OpCTOKlCTI; YMoBH 1
XapakTep MPOBAKEHHS TAKOXK BIUIMBAIOTH HA CBIAYCHHS JITCH, a TOMY IyXe
Ba)XJIMBUM CTa€ TUIAHYBAaHHS 1 MIATOTOBKA JO OECily 3 TUTHHOIO Ui TOTO,
mo0 OTpHMaTH JOCTOBIpHI BiIOMOCTI, HEOOXimHI s PO3CIiTyBaHHS
3JI0YHHY 1 HEIOMYIICHHS TIOBTOPHOTO TPABMYBaHHS TUTHHH [1].

JuTiHa OXOILII0E B cO0i JBa MOHATTS OCOOM MAJIOJITHROI Ta
HEMOBHOITHOI. [lepi 3a Bce, MaONITHI 0c00a — Iie TUTHHA 10 TOCITHCHHS
Heto 14 pokiB, a HETMOBHOJNITHA oco0a — Iie MaJoNiTHSI ocoba, a TaKoX
quthHa y Biui Bix 14 mo 18 pokiB. OnuryBaHHsS ITUTHHU — Oe3mocepeHe
CIIIKYBaHHS CIIiIUOTO, MPOKYpOpa, aaBOKaTa, CyIdi 3 TUTHHOIO 3 METOIO
oTpuManHs iH(opMaLil Ipo 0O0CTaBHHU MPABOIOPYLICHHS, )XEPTBOIO a0
CBIJKOM $IKOTO CTaja OUTHHA. B pamMKkaX KpHUMiHAJIBHOTO IPOBAHKCHHS
OTMMUTYBAaHHSA JWTHHH TMPOBOAUTHCS 1 oOQOpMIsIEThCS 3a MpaBUIAMU
MIPOBEACHHS JTOTIATY.

Ilpu mpoBejieHHI JaHOI MPOIECYaabHOI il CIiguuil 3000B’sI3aHMIA
JOTPUMYBATUCh BUMOT MoA0 «ONWUTYBaHHS IWTHHI», MepeadadeHuX y
Kongenuii Pagu €Bponu npo 3axucT IiTel BiJ CEKCyallbHOI eKcIutyaTtarii
Ta CeKCyallbHOTO HacuibcTBa. Cepen HUX:

a) IPOBEJICHHsI ONMUTYBaHb TUTHHU 0€3 HEOOIPYHTOBAHOI 3aTPUMKH,
BiJpa3y Iicys MOBiTOMIICHHS (DaKTiB KOMIIETCHTHUM OpraHaM;

0) mpoBe/ieHHST ONMTYBaHb JUTWUHU, SKIIO II¢ HEoOXimHO, Yy
creniaibHO 0018 JHAHOMY Ta IPUIAIITOBAHOMY JUTS KX I[UJICH TPUMIIICHHI;

B) IPOBEJCHHS  ONWUTYBaHb JUTHHH  0CO0O0I0,  CICIiaJbHO
I ITOTOBJICHOIO JIJIS I[MX IIiJIEH;

I') MPOBEACHHS BCiX ONMUTYBaHb MUTHHUA ONHUMH W THMH CaMHUMHU
oco0aMu, SIKIIO 1€ MOXKJIMBO Ta ¢ 1€ JOIIJILHO;

) SIKOMOTa MEHIIOI KUTBKOCTI ONUTYBAaHb i HACTUTBKH, HACKIIBKHA 1Ie
€ BKpail HEOOXITHUM ISl LiJIeH KPUMIiHAIBHOTO [TPOBAIKCHHS,

€) MOJKJIHBOCTI CYTIPOBOJKCHHS TUTHHA i 3aKOHHUM
MPEACTaBHUKOM a0o, A€ Ii¢ JONUIBHO, IOPOCIHMM, SKOTO BOHA cama
BHOWpae, SKIIO CTOCOBHO Mi€i 0coOM He Oyae BHHECEHO MOTHBOBAHOTO
pimenns mpo inme [2].

[IpoanamizyBaBm JesKi HOPMH MIKHAPOTHOTO 3aKOHOJABCTBA
MOXXHA TIEPEHTH JI0 aHaji3y HaI[lOHAaJbHOTO, sKE caMe€ 1 BH3HA4Yae
OCOOJMBOCTI JONHUTY MAaJIONITHEOI a00 HEMOBHONITHBOI OCOOH. YMOBHO
MOJKJIMBO PO3ITIMTH 1aHi 0COONMBOCTI Ha JBa OJIOKU:

1. OcobnuBocTi MONMUTY MaJIONITHROI ab0 HETOBHOJITHBOI 0COOH,
sIKa nomepnina 8io 3104uny abo € cgioxom (ct. 226-227 KIIK):

— JIOIAT MAJIOJITHBOI a00 HETMOBHONITHBOI OCOOHM TPOBOIHUTHCS Y
MPUCYTHOCTI 3aKOHHOI'O MPEICTaBHMKA, Memarora abo ICHX0Jora, a 3a
HEOOXITHOCTI — JiKaps;
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— JIONUT MAJIOJITHBOI ab0 HEMOBHOJITHROI 0cOOM HE MOXe
MIPOJIOBXKYBATHUCS O€3 MepepBy MOHA]] OJIHY TOJUHY, a 3arajJoM — IOHaJ JBi
TOIMHU Ha JICHb;

—ocobam, sKi HE  JOCSAMIM  IIICTHAALUMTHPIYHOTO  BIKY,
PO3’ACHIOETECST  OOOB’S30K MPO HEOOXIMHICTh JaBaHHS MPaBIUBHX
[OKa3aHb, HE IMOMEPEKYI0YH NP0 KPUMIHAIHHY BiANOBiTaIbHICTH 3a
BiIMOBY BiJl JaBaHHS IMOKAa3aHb 1 32 3aBiJOMO HEIPAB/IVBI MOKa3aHHS,

—JI0 TIOYaTKy JIONHTY 3aKOHHOMY MpEACTaBHUKOBI, IEIarorosi,
ricuxosory abo JKapio po3’sICHIOEThCS iXHIH 000B’ 30K OyTH MPUCYTHIMU
IIPU JOTHTI, a TAKOXK MPaBO 3alepedyBaTH NPOTH 3alUTaHb Ta CTaBUTH
3aIMTaHHS;

—JI0 TOYaTKy JONUTYy 3aKOHHOMY IPEICTaBHHKY, IIEarory,
IICHXOJIOTY a00 JIKapI pPO3’SICHIOEThCS IXHE IMPAaBO 3a J03BOJIOM CTaBHTH
YTOYHIOIOUi 3aITUTaHHS MaJOMITHIH a00 HETIOBHOMITHIN 0CO0I.

2. Oco0aMBOCTI JIONIUTY HENOBHOJITHBOT OCOOH, SIKill HOGIOOMIEHO
npo nioospy y euunenni 3nouuny (ct. 490-491 KIIK):

— JIOTIHUT 31HCHIOETHCS Y IPUCYTHOCTI 3aXUCHUKA,;

— SIKIIIO HEMOBHOIIITHA 0co0a HE JOCSTIa MIiCTHAAIATHPIYHOTO BIKY
ab0 SIKIIO HEMOBHOJITHIO OCOOy BH3HAaHO PO3YMOBO BiJCTaNON, Ha ii
JOTMUT] 3a PIMIEHHSAM CIIAY0T0, MPOKYypopa, CIiadoro Cyini, cyay abo 3a
KJIONOTAHHSIM  3axHCHHKa  3a0e3nedyyeTbcsi ~ y4acTh  3aKOHHOTO
MIpeCTaBHUKA, ITefarora 9u MCUX0JIoTa, a y pasi HeoOXiqHOCTI — JIiKaps;

— 10 TO4YaTKy JONMUTY 3aKOHHOMY IIPEICTaBHHKY, IIe/arory,
ncuxonory abo JIKapio po3’sICHIOETHCS IXHE MPABO CTABUTH 3alHUTaHHA
HEMOBHOJIITHROMY  IiJJO3PIOBAHOMY 4  oOBuHyBaueHomy. Ciiguuid,
MIPOKYpOp BIIPaBi BiABECTH IIOCTABJIEHE 3alHMTaHHS, aje BiJBeACHE
3aMMUTaHHs TOBUHHO OYTH 3aHECEHO J0 MpOoToKomy [3].

Otxe, MOXKEMO 3pOOUTH TEBHI BUCHOBKH IOIO JIOTTUTY MaJIOJITHBOT
abo HemnoBHOINITHROI 0coOu. [liTh — 116 0CcOONMBI CBIJIKM Yy IPOBA/XKEHHI
4yepe3 CBilf PO3BUTOK, KOTHITHBHI HaBUYKH, 3alISKHICTh BiJ] THUX, XTO iX
BUXOBYE, 1 TMEPEXUTY >IKOPCTOKiCTh. JlOMUT mMOTPIOHO NPOBOJAMUTH 3
00epexHICTIO Ta 000B’SI3KOBO IOTPUMYBATHCh HOPM SIK MIXXHAPOJIHOTO, TaK
1 HaI[lOHAJILHOTO 3aKOHO/IABCTBA.

Cnucok eukopucmanux 0icepen

1. URL: https://rm.coe.int/guidelines-druk-2-/168075de3b.

2. URL: https://kau.in.ua/articles/osoblivost-dopitu-nepovnol-
tnogo/.

3. KpumiHansHuii npouecyanbHuil kojJiekc Ykpainu: BepxoBna Pana
VYxpainu;, Kogekc Ykpainu, 3akon, Koneke Bix 13.04.2012 Ne 4651-VI.
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Baxyniox Imumpo Bacunvoseuu,

KypcaHt 3-ro kypcy HHI Ne 1 Harionansnoi
akasieMii BHYTPIIIHIX CIIpaB

Hayxrosuii kepisnux: npodecop xkadenapu
OTIepPaTUBHO-PO3IIYKOBOI AisITBHOCTI
HarionansHOi akageMii BHYTpIIIHIX CIIpas,
KaHIUIAT IOPUINIHNX HAYK, JOLCHT
Mapxkos M. M.

3AKOHHICTBb OCOBUCTOI'O OBIIYKY
I YAC 3ATPUMAHHSA

BaxnmBicTh naHOT TeMH Hoysirae y 3a0e3ledyeHi OXOpOHM MpaB,
cBO0O/ Ta 3aKOHHHUX IHTEpECiB 3aTPUMaHOi OCOOM y BUMHEHHI 3JI0YMHY Ta
ocoOmcTOi Oe3MeKu MOIIIEeHCHKOTO. Hp06neMa periIaMeHTamii MopsAaKy
NPOBECHHS CIIAYMX (PO3WIYKOBHX) MMl I Yac 3aTpHMaHHs ocoOm 6e3
YXBaJIH CILAYOTO Cy/UI, Cy/y TATHE 38 COOOIO Psifl HETATHBHUX HACIIJKIB,
SIKI Ha TIPaKTHUIli, B OIJIBIIOCTI BUNIAKIB, BUPAXKAIOTHCS Y HEIPUTATHEHHI 10
KpUMiHaJIbHOI BiJINOBIAJILHOCTI BUHHOI OCOOH.

[MpoBoasYM NOCHIIKEHHS Ha JaHy TEMaTHKy, XO4y 3a3HAuMTH, IO
3aTpUMaHHs 0e3 yXBaJlu CIII4OTO Cy[Uli, Cyly SIBJIsl€ COOOI0 TaKkTHYHY
omepario. ToOTO CyKyMHICTh BCIX y3TrO/PKEHHX OIIEPaTHBHO-PO3IIYKOBUX,
cmiaux (pO3IIyKOBHX) Aii Ta IHIINX MPOIECyalbHUX IiH, AKi 00yMOBIICHI
CIUTBHOIO METOI0, a came: 3aTpUMaTd 0co0y, MiIO03pIoBaHy y BYHHCHI
37I09HHY, BiJIIOBITHO 10 BUMOT YNHHOTO 3aKOHOJIABCTBA.

Takox MOTPiOHO BU3HAYHTH, IO € MiACTABOIO MPOBEACHHS OOLIYKY
ocobu. BuKmMOYHO  3aTpUMaHHSA OCOOM YH MOJMIJIHMBO TPOBOAWUTH Ha
mijicTaBi yxBaiu ciigdoro cyai? e nuTanHs 3aIUIIaeThesi IOBHOKO MIpOIO
HE JOCIHIPKEHUM, OCKIJIbKM MpsAMOi BKa3iBKM Ha IPOBEIEHHS OOLIyKY
ocoOM Ha MiACTaBI yXBaJlM CIII4Oro Cy;ai B 3aKOHOJNABCTBI He
nepenbdaueno. Ormxe, o0myk ocobu mpum 3atpuMmanHi. o me i1 sx
MIPAaBWJILHO JISITH TMiJ] Yac HOTo MpoBeIeHH?

BimmoBimHO 1o crarti 208 KpumiHadbHOTO TpOIECYaThbHOTO
koxekcy Ykpainu (manmi KIIK Ykpaianm) ymoBHOBakeHa ciry’k0oBa oco0a,
CIIZIYUIA, TPOKYPOP MOXKE 3/1IHCHUTH OCOOUCTHI 0OIIyK 3aTpUMaHol 0co0H,
3 TOTPUMAHHIM IMPaBHJI, Iepea0aYeHnX YacTUHOK 7 cTaTTi 223 1 crarrero
236 KIIK VYkpainu [1]. To6To 3aimyunTn MOHATUX Ta (ikcyBaTH mpolec 3a
JOMIOMOTOI0  BiJieo- Ta aymio3amucy. TakuM YHHOM, SKIO0 ocoba
3arpumyeThes y opsaky ctarti 208 KIIK Ykpainu, haktuaHO BiZoMOCTi B
MOMEHT 3aTPUMaHHS BHECTH HE MOXIJIMBO y 3B’3Ky 3 HEMOXIIHMBICTIO
JIOCTYITy CJIITYOTO Ha MICI 3aTpUMaHHs 10 €IMHOTO PEECTpy AOCYIO0BOTO
posciigyBanns (nani €PJIP). 3Bincu BUHMKaE KOJi3is y 3aCTOCYBaHHI HOPM
MIpoLIeCyaJIbHOTO 3aKOoHOJaBcTBa. Tomy mo, B crarti 214 KIIK Ykpainu
nependadeHo, Mo €ANHOIO CITiI0I0 (PO3IIYKOBOIO) €0, KA IPOBOJAUTHCS
JI0 MOMEHTY BHECEHHsI BifomocTeit 1o €PJIP, sBnsieThes ors Miciis moii.
Bunukae nutaHHd, 9M € 00IIyK 0coOH TiX 9ac 3aTpUMaHHs 3aKOHHUM, a BCi
OTpPUMaHIi J0Ka31 JTOIYCTHMUMHU?
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HeoOxiaHicTh npoBeeHHs: 0COOUCTOro OOLIYKY Ha MICI 3aTpUMaHHS
70 BHeceHHs Bigomocteid B €P/IP € BaXkIMBUM TakTHYHHM MOMEHTOM.
OCKUTbKY, HEOOXIJTHICTh MPOBEICHHS OCOOUCTOrO OOLIYKY OCOOM mijJ 4ac
3aTpUMaHHs, SBISIETECS TapaHTielo 3a0e3medeHHs 0coOHCTOi  Oe3neku
YIOBHOBa)XEHOI OcOOM Ha 3aTpuMaHHA. ICHye Oarato NpHKIamiB, KOJH
3aTpUMaHi, SKi He OYy/IM HaJe)XHMM YWHOM OOIIyKaHi, JiCTAaBaJlM 3 KHIICHI
XOJIOZTHY 30pOI0 Ta iHIMI MPEAMETH, 10 MOTJIA CTAHOBUTH 3arpPo3y JKUTTIO UH
30POB’I0 TOJIIEHChKOTO 9M co0i. Lle mMormm Oyt pi3HHX BHIIB HOXI,
«3aTOUKM», J1e3a 1 T. 1. Tpamsiiucs BUMAIKH, KOIU ocoba MmpsMo B Kamepy
MPOHOCHJIa HAPKOTHYHI 3aCO0HM Ta 1HII PEYOBHHH, 110 3a00pOHEH] 10 00iry.

[lincymoByrouM Bce BHILIE CKa3aHE, XOYEMO 3ayBaKUTH, IO
3aTpUMaHHs 0coO0M 0e3 yXBajJIM CIII4OTO CyAHl, CyAay - L€ CKIaJHU{
KOMIUIEKC [iif, mo moTpedye XOpOIIOi TaKTHYHOI MiATOTOBKH, SKUH
MOBMHEH BIATOBIAATH BHUMOTaM, IO 3aKpilUIEHI B IPOIECYaIbHOMY
3aKOHOJABCTBi. {1 TOroO, MO0 B MaOYTHROMY MOJIHMBO OyJIO BH3HATH
OTpHMaHi A0Ka3H AOIYCTUMHMH JUIS TOBEACHHS BUHH 3aTPHMAHOTO.

I3 mpaktuku BepxoBHoro Cyny, OOHMM 13 Takux pilleHb €
mocraHoBa KoJierii cyauie KacarifiHoro kpuMinaisHOro cyay BepxoBHoro
Cyny, cnpaBa Ne 756/8425/17, npoBamxkenns Ne 51-859xm19 [2]. Cyn y
CBOEMY DIIlIEHHI 3a3HAYMB, IO MPHU MPOBEJCHHI OCOOMCTOTO OOLIYKY Ta
CKJIaJICHHI MPOTOKOIYy OCOOMCTOTO OOIIyKYy, HEOOXiTHOI MEpEeayMOBOIO €
CKJIQJICHHSI TIPOTOKOJTY 3aTPUMaHHS BiJIIOBIIHO 10 BUMOT IMPOLECYaIbHOTO
3aKOHOJIaBCTBA. Y MPOTOKOJII MOTPIOHO 3a3HAYATH TOYHUH Yac 3aTPHMaHH,
BignosigHO g0 craTTi 209 KIIK Ykpainm, a came: 3 MOMEHTY, Koiu ocoba
cuiiol0 abo Yepe3 MiJKOPEHHS Hakady 3MyIIeHa 3ajHuLIaTHCS Mopsn i3
YIIOBHOBAYKEHOIO CIIy>)KOOBOIO 0COOOI0 4M B TPHUMIIIECHHI, BU3HAYCHOMY
YIIOBHOBAXXEHOIO CIIyx)00BoI0 0cobot. ToMy cyn CTaBUTh MiJi CYyMHIB
JIOIYCTUMICTh BCIX JIOKa3iB, sIki Oy/lM OTpUMaHi BHACIHIZOK MOPYLICHHS
TOPSIIKY ~CKJIQJICHHS TPOTOKOJY 3aTPUMaHHs, BIANOBIAHO BUMOTaM
nependavennx yactuHoto 5 crarri 208 KIIK Ykpainm.

Otrxe, Mae OyTH BH3HAYCHO B 3aKOHOJABCTBI JIETAJIBbHUI MOPSIOK
MPOBEACHHS OCOOHMCTOr0 OONIYKY TiX Yac 3aTpUMaHHSA y TOE€THAaHHI 3
MOPSIIKOM ~ TOYaTKy  JOCYAOBOTO  PO3CIiJyBaHHs, IependadeHoro
crarrero 214 KIIK Vkpainu, U1d yCyHEHHS KOJII3iH, 1[0 BHHUKAIOTh TPHU
3aCTOCYBaHHI HOPM 3aKOHO/IaBCTBA.

Cnucok euxopucmanux oxcepen:\

1. KpuminanpHuii mporecyanbHHi KoJekc YKpaiHu: 3akoH
Vkpainu Big 13 kBiT. 2012 p. Ne 4651-VI ; B pen. Big 16 ciu. 2020 p.
BepxopHa Pama Vkpaimum @ [caiit]. URL: http://zakon.rada.gov.ua/
laws/show/4651-17.

2. URL: https://sud.ua/ru/news/publication/200050-kks-viznav-vsi-
dokazi-u-spravi-nedopustimimi-oskilki-politsiya-trimala-osobu-bez-
skladennya-protokolu.

295


http://zakon.rada.gov.ua/laws/show/4651-17
http://zakon.rada.gov.ua/laws/show/4651-17
https://sud.ua/ru/news/publication/200050-kks-viznav-vsi-dokazi-u-spravi-nedopustimimi-oskilki-politsiya-trimala-osobu-bez-skladennya-protokolu
https://sud.ua/ru/news/publication/200050-kks-viznav-vsi-dokazi-u-spravi-nedopustimimi-oskilki-politsiya-trimala-osobu-bez-skladennya-protokolu
https://sud.ua/ru/news/publication/200050-kks-viznav-vsi-dokazi-u-spravi-nedopustimimi-oskilki-politsiya-trimala-osobu-bez-skladennya-protokolu

Bepewjax Onekcandp lsanosuu,

acmipaHT KadeIpyu KpUMIHAIBHOTO MPOLECy
HanionansHoT akaneMii BHyTPIlIHIX clpaB
Hayxrosuii kepisnux: npodecop xkadenapu
KpUMiHaJIBHOTO Iporiecy HamionansHOT
akazeMii BHYTpIIIHIX CTIpaB, KaHINIAT
IOPUINYHUX HAaYK, TOIeHT Xaxyysak O. IO.

CITPOLIEHHS ITPOLEAYPU CHEHIAJIBHOI'O JOCYJ1OBOI'O
PO3CJIIAYBAHHA

IMuranHs  3a0e3redyeHHsT  HEBIJBOPOTHOCTI  IPHUTSATHEHHS  JIO
KPUMIHAIBLHOT BIMOBIAIBHOCTI 32 BYMHCHE KPUMIHAIBHE MPABONOPYIICHHS
3aBKJU BUCTYIAJIO OJHUM i3 KIIOYOBMX KOMIIOHEHTIB KPUMiHATBHOI IOMITUKH
B HamIii nmepkasi. Moro pesyiasTaTHBHA peaizalis Mmoo oci0, sKi BUMHAIOTH
KpUMiHaJIbHI MTPaBOMIOPYIICHHS, 110 repeadadeHi 1. 2 cT. 297-1 KIIK Vkpainu,
Bilirpae HeaOWsAKe 3HAYEHHS JUIS CHOTOIHIIIHBROTO CYCIUILCTBA Yepe3 Horo
BKpaif HETaTHBHE CTaBJIEHHS JI0 X ABHII. OJHUM i3 MpoIeCyanbHUX 3ac00iB
3a0e3MeYeHHs] HEeBIZBOPOTHOCTI IOKapaHHS 3a BYMHEHE KpHUMiHaJbHE
MPaBOIIOPYIICHHS € 3aCTOCYBAHHSI, Y BUIIA/IKaX KOJIM 0c00a NepPeXOBYETHCS Bill
OpraHiB  JOCY/IOBOTO  PO3CIiJyBaHHS Ta CYyHdy, HpOLEAYp 3a04HOTO
KPUMIHAIBEHOTO IPOBAKEHHSI.

CremianbHe  OCYZOBE  PO3CHIAYBaHHSA — L€  EKCTPAOPAMHAPHHI
TIOPSZIOK  37IHCHEHHST JIOCYZOBOIO DO3CIIILyBaHHS, SIKHH 3aCTOCOBYETBHCS Y
nepen0adeHNX KPUMIHATIBHUM NPOLECYaJIbHIM 3aKOHOM BHUIAKAX yXWJICHHS
TTiI03PFOBAHOTO BiJI KPUMIHAJBHOI BiIMOBIMaIBHOCTI IIIIIXOM TIePEXOBYBaHHS
BiJI OpraHiB CIiJICTBA Ta Cy/y, CIIPIMOBaHHMI1 Ha 3a0e3NeUeHH s JOKa3yBaHHs Ha
cramii JIOCYyZOBOIO PO3CIiAYBaHHS y KPUMIHAJIBHOMY IIPOBAJDKEHHI 3
ypaxyBaHHSM CTaHAAPTIB CIPABEJIMBOTO TPABOCY IS

Ipesunent VYkpainu mianucaB 3akoH «IIpo BHeceHHs 3MiH 0
KpuMmiHanpHOro mpolecyaTbHOTO KOAEKCY YKpaiHM 100 BIOCKOHAJICHHS
OKpEMHX TIOJIOKEHBb Y 3B’SI3KYy i3 3IHCHEHHSAM CHEUiaJbHOTO JIOCYI0BOTO
poscmigyBanas»y Ne 1422-1X, sxuit BepxoBHa Pama yxBammma 27 KBiTHA
2021 poxky.

Ileit NOKyMEHT TOKJIMKaHMH 3a0€3MEeYUTH  HEBiIIBOPOTHICTH
NOKapaHHs TPOMaJsH, SKi BUMHHIM KPUMIHAIbHE NPaBOMOPYILEHHS Ta
MepEeXOBYIOThCS Bl CJIACTBa B IHMIMX KpaiHax abo Ha THMYacoBO
OKYIOBaHHX TEPUTOPIsIX YKpaiHH.

3rigHo 3 YKPaiHCHKUM 3aKOHOJABCTBOM, IMIO0 MOYATH MIOAO BTiKada
creniajibHe JJOCYZ0BE PO3CIiAyBaHHS UM CIIEIiajbHE CY/I0BE ITPOBAPKCHHS,
HOro MaroTh OTOJIOCUTH B MDKHApOAHWH posmryk. Ase IHrepmon iHoxi
BiZIMOBJIsiE YKpaiHi B OrOJIOIIEHH] Y MIKHApOJHHWI PO3IIYK HMEBHUX OCiO,
MOTHBYIOYM Taki CBOi pIlIEHHS HAasBHICTIO O3HaK MOJITUYHOTO
nepecmigyBanHsa. Cynm 31 cBoro OOKy TIOB’S3YIOTh OTOJIOUICHHS Y
MDKHapOIHUN PO3IIYK 3 MOMEHTOM BHCTAaBJICHHS [HTEpHojoM «4epBOHOT
KapTKW» Ta, K HACTIAOK, BiIMOBIISIOTH Yy 3aJOBOJICHHI KJIOMOTaHb MPO
crierianbHe JOCYA0BE PO3CIIiTyBaHHSI.
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3akoH, mo #oro mianucas [Ipe3naeHT, 3MiHIOE MiAXiX Ta BH3HAYa€
JIBI TiICTABU IS 3[IICHEHHS CIELiaTbHOTO JOCYA0BOTO PO3CIiAyBaHHS YU
CHELiaJIbHOTO CYJ0BOTO IMPOBAKEHHS:

1) SIKIIO TiI03PIOBAHOTO OTOJIONICHO B MIXXKHAPOIHUH PO3IIYK;

2) SIKIIO TiJAO3pIOBaHHUN O€3MiACTaBHO YXWIISETHCA BiJ SBKH Ha
BHKJIMK CJIITY0TO, TIPOKYpOpa, CIAUOro Cymai 4u cyay (3a yMOBH HOTO
HaJIe)KHOTO TIOBIIOMJICHHS PO TaKWH BHKIIMK) Ta TMepeOdyBae Ha TePUTOPIi
JeprkaBH-arpecopa abo Ha TAMYACcOBO OKYIIOBaHHUX TEPUTOPISX YKpaiHH.

Cniguuii cyans MoKe 3204HO 3aapelITyBaTH TaKOTo Ii03PI0BaHOTO.

JIOKyMeHT TakoX BH3Ha4ae Tmepenik crareii KpuminambHOTO
KoJleKCY YKpaiHH, 3a SKMMH MOXeE 3IMCHIOBATHCS CIIeliajibHE J0CYyJ0BE
posciigyBanHs. CymoBHH po3risil IMOJ0 OOBHHYBAYEHHUX Yy TaKHX
KpUMiHaJbHUX MPOBADKEHHAX MOXKE 3MIMCHIOBATHUCS 33 IXHBOI BiJICYTHOCTI
(in absentia). BUHATKOM € HEMOBHOJITHI, SKi TEPEXOBYIOTHCS BiJl CIIICTBA
Ha TUMYAacoBO OKYNOBaHIN TepuTopii YKpaiHH, Ha TEpUTOpii Aep>KaBH-
arpecopa abo OTOJIOMICHI B MIXKHAPOIHUH PO3IIYK.

Takok 3aKOH  3ampoBaJKye OOOB’S3KOBY — MyOiikamito B
saranbHOAepkaBHEX 3MI Ta Ha O(biuiﬁHOMy caiiti Odicy I'eHepanbHOTO
POKYpOpa BiIOMOCTEH LIO/0 MiZ03PIOBAHMX, BIIHOCHO SKHX PO3IIOYATO
CreIiaabHe JlocyzioBe po3ciiyBaHHs, He Mi3HilIe 24 TOAMH MiCs
OTPHMaHHS BiJIOBIAHOI yXBaJH CYAy.

Skmo micas TOYATKy — CHEMalbHOTO  CYAOBOTO  IIPOBA/DKCHHS
00BHHYBaueHUH 3’SIBUBCS a00 OyB NOCTAaBICHWH 11O CyAy, 3 L[OTO MOMEHTY
CYJOBUH pO3ITISII MPOAOBXKY€EThCA 3a 3aranbHuMu npasuiaMu KITK Ykpainu.

3o0kpema, 3akoHOIMPOEKT Ne 2164 mependadae BHECEHHS 3MiH 10 CT.
281 KIIK, skuMu MPOMOHYETHCSI BU3HAYUTH JIBi MiICTABH JJIsl OTOJIOIICHHS
PO3LIYKY MiO3PIOBAHOrO: SIKIIO WOr0 MICLE3HAXO/KEHHsS HeBimome, a
TAKOX SIKIIO IMiJIO3PIOBAHUI YXMJISETHCS BiJ| SIBKM Ha BUKJIMK CJiJUOTrO,
MIPOKYpopa, CIII4Ooro Ccyadi 4Yum Cydy 3a YMOBH HOTO HaJIeKHOTO
ITOB1TOMJICHHS TIPO TAKWH BUKJIMK Ta SKIIO iICHYIOTH OOTPYHTOBAaHI MiICTAaBU
BBaXATW, IO BiH BHiXaB Ta/abo mepeOyBae B iHmIW Kpaini abo Ha
TUMYacOBO OKYIIOBAaHHUX TEPUTOPIAX YKpaiHu.

KpiMm Toro, 3akoH J1a€ 3MOry CyJaM pO3[JISJaTH KJIOMOTaHHS PO
o0OpaHHsI 3aM001KHOTO 3aXO0Jly y BUIVISAJI TPUMAaHHS MiJl BapTO Ta HOro
0oOpaHHs 32 BIJICYTHOCTI I1iJ03PIOBAHOT0, 0OBUHYBAUEHOTO y Pa3i HasIBHOCTI
IIOCTaHOBU IIPO MOr0 PO3IIYK.

VxBaneni 3minn 1o KIIK nepenbauaror, 1mo y pasi oOpaHHs
3al00DKHOTO  3aXOJy Yy BHIVII TPUMaHHSA IIiJ BapTOI0 CTOCOBHO
I1J03pIOBAaHOT0, OOBMHYBAa4YEHOTO y pa3i HasBHOCTI IOCTAHOBM NpO HOTo
PO3MIYK, CTPOK [ii yXBalk He 3a3HA4a€TbCs Ta PO3MIp 3acTaBH He
BU3HAYAETHCS.

IlinctaBamMmu I 341HCHEHHS — CHEIIAJIBHOTO JIOCYJIOBOTO
PO3CIiyBaHHsI Y CHELiaIbHOTO CYAOBOTO IPOBA/PKEHHS MPOMOHYETHCS
BU3HAYUTH: YXWJICHHsS BiJl SBKM Ha BHMKJIHMK CJIJ4Oro, NpOKypopa 4u
CYJIOBHIi BUKJIMK CJIIAYOTO CY/I, CYAY, & TAKOXK BUHECSHHS IIOCTAHOBH PO
OTOJIOIICHHS ITiJI03PI0BAHOT0, 0OBHHYBAYEHOTO Y PO3IIYK.
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Panime renmpokypop Ipmna BenexikroBa noindgopmysana, 11O
YXBaJICHHsI 3aKOHOTIPOeKTY Ne 2164, cepest 1HILOTO, 1aCTh 3MOTY HAIPaBHUTH JI0
cyny 8 THC. chpaB BiJHOCHO JE3€pPTHPIB, CIIJACTBO Y SIKMX THMYacoBO
synuHeHe. Cepen (irypaHTiB — yKpaiHCBKI BIFCHKOBOCITY)KOOBIIi, SKi ITiCHs
okymarii Pociero Kpumy He BHHIILTH 3 TBOCTPOBA, a TAKOXK BIMCHKOBI, SIKi HE
BUHIIDIM 3 THMYacOBO OKYIMOBaHWX TepuTopiii JloHembkoi i Jlyranchkoi
obmacTei.
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T'aspuniok Baaoucnae Bikmoposuu,
3100yBay CTYIEHs BUILOI OCBITH OakagaBpa
HarmionansHOi akageMii BHYTpIIIHIX cIIpaB
Hayxosuii kepisnux: npodecop kapenpu
OIepaTHBHO-PO3IIYKOBOT MisITBHOCTI
HarionansHOi akageMii BHYTpPIIIHIX CIIpasB,
KaHIUAT IOPUIMIHUX HAYK, TOLEHT
Mapkoe M. M.

3ABOPOHA KATYBAHHS, ’)KOPCTOKOI'O, HEJIIOACBKOI'O
ABO TAKOI'O, IO MTIPUHNKXY € I'ITTHICTH OCOBH,
HOBOJA’KEHHA B KPUMIHAJIBHOMY ITPOBA/I’KEHHI:
IIPABOBI ACIIEKTH

B OcHoBHOMY 3aKOHI YITKO BH3HAYEHO, IO JIIOAMHA, il >KUTTA 1
3II0POB’Sl € HAHBUIIUMU COLIIATEHUMHE I[IHHOCTSMH, i 000B 30K JepKaBH —
3axXHINATH KHUTTSA JIIOAUMHA. BIAMOBIAHO HIXTO HE MOXe OYyTH MiJIaHuit
KaTyBaHHIO, )KOPCTOKOMY, HEIIOJCHKOMY 200 TaKOMY, IO MPUHIIKYE HOTO
rigHiCTh, TMOBOMKEHHIO YW nokapadHioo [1]. AGcomorHa 3a0opoHa
KaTyBaHHS € IMIIEPaTHBHOIO HOPMOIO MDKHApOJHOTO IIpaBa, 30Kpema
KO)KHA JIeprKaBa-CTOPOHA MOBMHHA B)KUBATH €(DEKTHBHUX 3aKOHOIABYMX,
aJIMIHICTPATHBHHX, CYIOBHX Ta IHIIMX 3aXOIiB JUIA 3amoOiraHHS aKTam
KaTyBaHb Ha Oyabp-akid Tepuropii min i1 ropucaukuiero [2]. Kpim mporo,
JIOTOBIPHI CTOPOHHM ITOBUHHI B)KHUBATH HaJeXHI Ta €(hEKTHUBHI 3aX0Id IS
moxoiaHHs BCiX (GOpPM HACWIBCTBA HA IIJACTaBl CTATTi, HE3AJIEKHO BIJ
MyOJIiYHOTO YK TIPUBATHOTO XapaKTepy TaKuX BUTazKiB [3].

IIpoTe, He3BakarouM HA YHCIEHHI 3MIHM IIOJO0 TyMaHi3arii
BITYM3HSHOTO 3aKOHOJABCTBA Ta CydYaCHHMH pIBEHb PO3BHUTKY JIIOICTBA,
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MMUTAHHS BUKOPIHCHHS KaTyBaHHS MPAalliBHUKAMU MPAaBOOXOPOHHUX OPraHiB
€ OJIHUM i3 aKTyaJIbHHX HA CbOTOJHI.

Ipo HasBHICTb (aKTiB KaTyBaHHsI Ta JKOPCTOKOTO, HEIOCHKOro abo
TaKOT0, IO MPUHIKYE TiIHICTH JIIOAWHU 31 CTOPOHH MPAI[iBHUKIB MOJIMIi
MIOCTIHHO HaroJjiomye YmoBHOBaxeHH BepxoBHoi Pamum VYkpainu [4].
Takox, SIK TPHUKIA] MOXHA PO3TIITHYTH BHUIIAJOK, KOIH IO Cydy Oymo
CKEepOBaHO OOBHMHYBaJbHHI aKT CTOCOBHO YOTHPHOX IMOJIIEHCHKHX, SKHX
00BHHYBAa4YeHO y KaTyBaHHI JIOAWHU. Tak, DOCYIOBHM pO3CIIiTyBaHHIM
OyJI0O BCTAHOBJICHO, 1[0 MTPABOOXOPOHIII 3aTPHMAJIH YOJIOBIKa 32 MiT03POI0 B
KpaaiXKI[. 3aTpuMaHUil BiIMOBHMBCS BH3HABAaTH CBOI BHHY, TOMY
OoOBUHYBa4eHI IMMOYaTM «BHOMBAaTH» B HBOIO 3i3HAHHS Yy NPUMILIEHHI
BIJUIUICHHS MOJIIi1. 3T1IHO 3 BUCHOBKAMH CKCIIEPTH3, MOTECPIUINN OTPUMaB
TUIECHI YIIKOJDKCHHSI CepemHbol TsHKKOCTI [5]. Hakanb, Taki BUMAaIKW €
HETIOOTHHOKHUMH.

Mo npukmany. IIpo 3acTocyBaHHs HENO3BOICHHX METOMIB CIiICTBA
MIOBIIOMHB YOJIOBIK, OOBMHYBAaYCHUH y TSKKOMY 3JIOYMHI. SIKUH 3asBHB
PO 3aCTOCYBAHHS LIOJO HBOTIO MPaLiBHUKAMH TMPAaBOOXOPOHHHX opramB
HEMO3BOJICHMX MeToAiB cmiacTBa. Illo cmimumii morpoxyBaB HoMy
3aCTOCYBaHHSM TOPTYP y BHIIAJKY, SKIIO BiH He OyJe MaBaTH 3i3HaBaJbHI
MOKa3aHHS Yy KpUMIHAJIbHOMY NpoOBa/pKeHHI. Taki morpo3u, 3i CIiB
Y0JI0BIKa, HAIXOIMWIN TAKOX 1 BiJ Mpokypopa [6].

Crhig 3a3HayWTH, WO y KPUMIHAIBHOMY MPOILECYalbHOMY
3aKOHOJIABCTBI YKpaiHH BUMOTH JOTPUMAaHHS MPaB 1 CBOOOT JIFOIUHH, YECTi i
TITHOCTI OCOOHM MICTATBCSA IOAO OKPEMHX CIiJUUX, HETacHHUX CIiTIuX
(pO3IIYKOBHX) YX TpollecyadbHUX Hi. A 3rimHo 3 m. 2 4. 2 ct. 87 KIIK
Ykpainu ¢y 3000B’s13aHUI BU3HATH ICTOTHUMH MOPYIICHHSIMU TIPAB JTFOTHHA
1 OCHOBOITIOJIOXKHUX CBOOOJ, IiSIHHS, IOB’S3aHi i3 OTPHUMAaHHIM JOKa3iB
BHACJTIIOK KaTyBaHHs, )XOPCTOKOTO, HEJIFOJICBKOT0 a00 TAaKOro, 10 MPUHIKYE
TiMHICTE 0COOWM, TOBO/UKEHHS a00 TOTPO3d  3aCTOCYBaHHS — TaKOTO
MOBO/DKEHHS.  BIMOBIMHO JOKa3W OTpUMaHI BHACTIJOK  ICTOTHOTO
MOPYIICHHS TIpaB Ta cBOOON JFOMWHM, TapaHTOBaHWX KOHCTHTYIIi€I0
VYkpaiHy, MIKHAPOIHUME [OTOBOPAMH, 3rofla Ha OOOB’S3KOBICTH SKHX
HajaHa BepxoBHoto Pajioro Ykpainy, a Takox Oyzp-sKi iHIII JJoKa3H, 3000yTi
3aB/IsikU iH(OpMallii, OTpUMaHiii BHACIIIOK ICTOTHOTO HOPYIIEHHS MpaB Ta
CBOOOJ JIFOAUHKU € HEIOMYCTHMHMH W HE MOXXYTh OYTH BHUKOPHCTaHI MpPHU
NPUAHATTI TPOLECYaTbHUX PIllleHb, HA HUX HE MOXE MOCUJIATHCS CYy[ MpPU
yxBaJieHi cymoBux pimenb(d. 2 c¢t. 86 KIIK Ykpaiuu) [7].

3rigHO 3 MDKHApPOAHMMHU IPABOBHMHU aKTaMH, Ha CHOTOJHI KOXKHA
JIepKaBa-CTOpOHA IMOBHHHA 3a0e3medyBaTH po3rIs BCIX BHITAJKiB
KaTyBaHHs, CIPOOH MiJNAaTH KaTyBaHHIM Ta THX Iii 6ym>-511<01 ocobu, 110
SIBISIIOTH  COOOIO CIIBYYacTh y KaTyBaHHI 3TigHO 3 i KpI/IMlHaJ'ILHI/IM
3aKOHOJABCTBOM SIK 3JI0YMHH, T4 BCTAHOBIIIOBATH 3a HHX BIiIMOBIIHI
MTOKapaHHA 3 ypaxXyBaHHAM IX CTYHEHS TSDKKOCTI[2].

JloBeneHicTh (hakTy KaTyBaHHS MOJKE CIITYyBaTH 13 CyKyITHOCTI O3HAK
YHM HECTIPOCTOBHMX (haKTiB y3TODKEHHX MK coboro. Hampukian, mokasans
MOTEPIIIIOrO, CBiIKIB, BUCHOBKIB €KCIEPTiB, JOBIJOK, SKI CBiI4aTh IIPO
HasIBHICTh TIJIECHUX YIIKOPKEHb TOMIO. AJDKE BIJCYTHICTH 3a)iKCOBAHOTO
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(akTy KaTyBaHHS OCOOH y BiIMOBIIHUX MPOIECYALHUX TOKYMECHTaX 3HAYHO
YCKIJIQ/IHIOE HOTO JOBEAEHHS B CY[, 1 CTABUTH IIiji CyMHIB B3arajii HasBHICTh
¢dakTy karyBaHHs. Yepe3 10 BHMHHMKAIOTH IEBHI CKIATHOIII 3 TPUBOLY
JOBe/icHHS (akTy OTpUMaHHsS JOKa3iB caMe B HACIiJOK KaTyBaHHS,
JKOPCTOKOTO, HETIOJCHKOT0 ab0 TaKoro, IO MPHHWKYE TiTHICTH OCOOH
nistHHS. | AK HACTIIOK, BUKOPHUCTAHHS B SKOCTI TOKa3iB MOKa3aHb, OTPUMaHUX
IOUIIXOM KaTyBaHb, IO mopvinye crartio 3 KoHBeHmii mpo 3axucT mpaB
JIIOAMHY 1 OCHOBOMONOKHHUX cBoOON (KoHBeHIIil), 3 METOI0 BCTaHOBJICHHS
BIIMOBIMHUX (DaKTIiB Vv KPUMIHAIEHOMY TPOBAKCHHI MPHU3BOAUTH 10 HOTO
HECIIPABEIIMBOCTI B IIJIOMY, HE3aJICKHO BiNl TXHBOI JOKA30BOI CHIIM 1 TOTO,
Yl MaJo IXHE BUKOPHCTAHHSI BUPIMIAIGHE 3HAYCHHS JUIS 3aCY/DKCHHS
ob6BuHyBaueHoro. [Ipo mo ¥aerbes B pimenni €CIUI y cmpasi «[edren
npotr Himeuuurwn» [8]. 3rigHo 3 MiHIMaJIbHUMH KPUTEPIAMH €(EKTUBHOCTI,
ski Cyn BHU3HAYMB Yy CBOi TPaKTHIN, TaKe PO3CIITYBaHHA Mae€ OyTH
HE3aJIC)KHUM, OE3CTOPOHHIM 1 MIAraTd TPOMajCbKOMY KOHTPOJIO, a
KOMITCTCHTHI OpraHd TIIOBHHHI MiATH 31 3pa3KOBOIO PETENBHICTIO Ta
OTepaTuBHICTIO [9].

Pestomyroun ciin 3a3Ha4MTH, 110 BUMOTH 3aKOHOJABCTBA YKpaiHU
Ta MDKHapOIHO-TIPABOBUX aKTiB MIOJ0 3a00POHU KaTyBaHHSI, JKOPCTOKOTO,
HEJTIO/ICBKOr0 ab0 TaKoro, IO MPUHHMXKYE TiTHICTH OCOOHW, MOBOJIKEHHS
BUXOISTH 32 paMK{ CTadil [OOCYIOBOTO pO3CIiAyBaHHS, # BHMOTaM
3a3HaYeHOT HOPMHU Mae€ BiINOBIJaTH KPUMiHANbHE MPOBAKEHHS B ILIOMY,
BKIIOYAI04H  CYNOBHH PO3IUISI 110 CYTi. o e OJIHIEIO 13 rapaHTiI‘/'I
3a0e3neueHHs mpaB i 013060;[ JIOAWHU B KPUMiHAIBHOMY NPOBAKEHHI. e
O3HaYae, IO HauloHaﬂbﬁl CYAH 3a JKOJHHX 00CTaBMH HE MOBUHHI
JIOMyCKATH BHIAKIB, 32 SKAX 3aBIaHHS TUICCHUX 1 MOPAJbHUX CTPAXKIaHb
3aIHIIATUMEThCS Oe3kapHUM. TakoX, TpU TOCYZOBOMY PO3CIHiTyBaHHI
(axTiB KaTyBaHHS Ta PO3IJIsII CIIPaB B CY/i IIOJO KaTyBaHb, )KOPCTOKOTO
abo Takoro, 0 MPHHMWKYE TiTHICTH OCOOM HEOOXITHO BPaxOBYBATH IIO
JKOJHI BHUKJIIOYHI OOCTaBHHH, SKUMH O BOHHM He OYJiH, CTaH BIffHH YH
3arpo3a BIHHW, BHYTPIIIHSA IONITHYHA HECTAOUIBHICTE YH OyIb-IKHN
IHIIWH HaJ3BUYAMHUN CTaH, HAKa3 BUIOTO HadalbHUKA HE MOXYTh OyTH
BUIIPABIAHHAM KaTyBaHb [2].
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T'anvuenko Onvza Pycnaniena,
acmipaHT BiJILTy aclipaHTypH 1 JOKTOPaHTYpH
HamionansHoi akagemii Cb Ykpainn

OKPEMI IUTAHHSA KJTACU®IKAIII CTAHOBJIEHHSA
TA PO3BUTKY MIDKHAPOJHOI'O CHIBPOBITHUIITBA
I YAC KPUMIHAJIBHOT'O ITPOBAI’KEHHSA

OmHUM 13 NPIOPUTETHHX UUISAXIB BHPIMICHHS MPOOIEeM NPOTHAIIT
3JMI0YHHHOCTI Ta PO3IIYKYy OCI0O, M0 MiJ03PIOIOTBCA Y BYHHEHHI
KpUMiHaJIbHAX IIPaBOINOPYIIEHh Ha TepuTOpil oxHIET nepkaBu, aie,
HAMaral4uch  YHUKHYTH  BIANOBIJANbHOCTI,  INEPEXOBYIOThCS  Ta
MPOAOBXKYIOTh 3JOYHHHY IisUIBHICTE B IHINIA KpaiHi, € MiXHapoIHE
CIIBPOOITHHUIITBO IIiJT YaC KPAUMIiHAIEHOTO MPOBAKEHHS, IO CTaBUTH IEpe]]
BITYM3HSHOIO KPUMIHAJIBHOIO IPOIECYAIIFHOK HAyKOK HOBI 3aBIaHHS,
YJilbHE MICIe cepel SIKUX 3aiiMae IOCITIHKeHHS HOro CTaHOBICHHSA 1
po3ButKy. CriBpoOITHUITBO MK JiepkaBaMu y cepi MpOTHIIl OKpeMHUM
BUJIaM  KPHMiHaJbHUX IPAaBOMNOPYLIEHb Ta EKCTPAJMLIl 3JIOYHHIIB
(y cyyacHOMY pPO3yMiHHI [LOTO TEPMIiHY) 3alIOYaTKOBAHO JOCHTH JAaBHO.
3a3HaueHe MUTaHHS OyJIO TPEIMETOM JOCIiIPKEHHS HU3KH BITUM3HSIHHUX
BUEHUX, OCHOBHI 3J00yTKH SKHX ITO3UTUBHO CIPUUHATI HAYKOBOIO
CIIIBHOTOIO Ta [PaBO3aCTOCOBHOKO NIPAKTHKOIO.

30erMa A.b. AHTOHIOK JOCHiWiIa TPOLEC CTAHOBICHHS i
PO3BUTKY  IHCTUTYTY  MIXKHapOJIHOTO CHIBpOﬁlTHI/IHTBa mjg — dJac
KPUMIiHaJIBHOTO TIPOB/DKEHHS Ta 3alpoINOHYyBana HOTo IepioAn3aiilo, B
OCHOBY $KOi IIOKJIQZICHO YCTaJlleHy B CBITOBifl icTopii Kiacudikariro
YKIaAeHHS MDKXHApOIHHUX JIOTOBOPIB Ta CTYIiHb 3aKPiIUICHHS CIIiBIIpaIli
OKpEeMHUX JepXaB MPH PO3CHiAyBaHHI KPUMIHAJIBHUX INPaBOIOPYLICHb Y
Takux JoroBopax. Ha 1gymMKy BYeHOI PO3BUTOK MIKHAPOIHOTO
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CHiBpOOITHUILITBA Y 3a3HaveHiil cdepi YMOBHO MOJISETHCS HA 6 MepiofiB
(eramiB): 1) 3 HaitmaBHimmX 4aciB 0 KiHig XVII cromiTrs (moroBopu Mix
Awnrmiero ta Ulotnanniero (1174 p.), Ilapusekmii Tpaktar (1303 p.),
Coto3nuit noroBip mix @panuieto i Icnaniero (1612 p.), Becrdanbebkuit
norosip (1648 p.), Cobopue ynoxenHs (1649 p.) Ta immi); 2) XVII —
mogaTtok XIX cr. (moroBip CIIHA Ta BemukoOpuranii (1734 p.),
Awm’encekuit norosip (1802 p.), moroBopw, crpsMOBaHI HMPOTH CYO’ €KTIiB
BUMHCHHS BIMCHPKOBHX 31M04YMHIB Ta iHmm); 3)3 1833 p. mo 3akiHYeHHS
Iepmoi criToBOI BiliHM (Benbrifickkuii 3akoH npo ekcrpaauiioo (1833 p.),
Bepcanschkuii Mupnuit gorosip (1919 p.), Ilapuspka MupHa KOHBEHIIiS
(1919 p. rta inmi); 4)1919-1945 pp. (MOMWIUPEHHS NPAKTUKH YKJIATaHHS
JBOCTOPOHHIX joroBopiB); 5) 1945 — mouatoxk 1990 p. (boportnba 3i
3TMIOYMHAMHA NPOTH MHUpPY Ta Oe3MeKH MoACTBa (3arajibHa JAeKaparlis mpas
moguaA (1948 p.), JKeHeBChbKa KOHBEHINSI TIPO 3aXHCT IUBLIFHOTO
HaceneHHA mix dac BidtHE (1949 p.), Pe30n}0uiﬂ FeHepanLHo'l' Acambnei
OOH Ne 3314 (1974 p.) Ta ixmi); 6) 1990-i pp. i mo CBOFOZ[HI (KOHBeHLu;{
PO NPABOBY JONOMOTY i TPAaBOBi BIIHOCHHM Yy UMBUIBHHX, CIMCHHKX i
KpuMiHambHUX cnpaBax (1993 p.), KouBeHuis mnpo KiOGep3noYMHHICTH
(2001 p.) ta inmri) [ 1, c. 14-15].

3aCcTOCOBYIOUH 3aMpOIOHOBAHUI 0 HABEICHOT Mepioau3aliil miaxis
OKpeMi BUEHI MpPONOHYIOTH KIaCH(pIKyBaTH CTAHOBICHHSI 1 PO3BHUTOK
MDKHapOIHOTO CIIIBPOOITHHIITBA Y KPUMIHAIEHOMY CYyIOYMHCTBI B YKpaiHi.
Taka mepiogm3amis, 3a3BHYaif, NMOYMHAETHCs 3 4YaciB KwuiBcekoi Pyci,
30KpeMa, JAOTOBOPY KHiBChKOTO KH:3s Oiera 3 BizaHTiHCBKOIO iMmepi€ero
911 p., 3rimHO  SIKOrO  CJOB’SHH, SIKI ~ BYMHWINM  KPUMIHAJBHI
npaBomopylueHHs: y BizaHTii, Manu OyTH THOBEpHEHI Uil MOKapaHHS 0
Kuiscbkoi Pyci, a MemkaHmi immepii, 3a Takux ke ymMoB, — 10 BizaHTii.
IIpote, 3Bakatoud Ha OCOOJIMBOCTI MepioAM3allii ICTOPUYHOIO MPOIECY
PO3BUTKY YKpaiHH, TICHO TIIOB’S3aHOTO 3 IIOJBCHKOIO, JIMTOBCHKOIO,
TYpEIbKOI, aBCTPIHCHKOIO 1 POCIHCHKOIO iCTOPi€r0, Ta BXOKCHHAM 11
Cy4acHOI TepUTOpii Ha MEBHUX eTanax PO3BHUTKY IO PI3HUX JEp>KaBHUX
YTBOpPEHb, TaKMH MiJXiJ 10 BUPIMICHHS BOTO NMHUTaHHS, HA HAILy AYMKY,
BUJIAETHCS 3aHA/TO TUCKYCIHHUM.

Hagith 3a wuaciB icHyBanHs Coro3y PCP crBepmkyBat mpo
MbkHapoJHe criBpoOiTHUITBO Ykpainu (Ykpaincekoi PCP), mo Bxomauna
1o ckinany Corosy PCP, y cdepi KpuMiHATBHOTO CYyIOYHHCTBA HABPSI YU
JIOPEYHO, OCKUIbKM Cy0’€KTOM yKJIaJaHHS BIAMOBIAHUX JBO-, Ta
0araToCTOpPOHHIX MDKHApOJHHMX JIOTOBOPIB I MIATPUMAaHHSA IHIIKX
B33a€EMOBIIHOCHH Ha oMy piBHI 0yB CPCP, a He iioro coto3Hi pecryOuiku.
Tomy, Ha Hamly XyMKy, IPO CTAaHOBJICHHsS i PO3BHTOK MDKHApOIHOTO
CHiBPOOITHUIITBA MTijl YaC KPUMIHAIBHOTO IPOBA/KEHHS B YKpaiHi JOPEYHO
TOBOPUTH JIHIIIE 3 Yacy HaOyTTs JepKaBoio HesanexkHocTi y 1991 p.

OnHnMH i3 IepIIKX BOXKIIMBHX JOKYMEHTIB Y Wil cepi cTanmm yxBajieHi
nepkaBamu, 1m0 BHHUKIM Ha TepeHax CPCP, Mewmopasgym mpo
B3a€MOPO3YMIHHSI 3 TMTaHHS [PAaBOHACTYIHHWITBA ILOAO JIOTOBODIB
kommHboro Corozy PCP, siki npescraBisioTs B3aeMHui iHTepec (1992 p.) Ta
KoHBeHIist mpo mnpaBoBY IONOMOTY i NpaBOBi BiIHOCHHHM Yy IMBUIBHUX,
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ciMeHMX 1 KpuMiHanbHUX cipasax (1993 p.), 3aBsku sikum Oyia chopMoBaHa
OCHOBa IIPAaBOBOIO PETYJIIOBaHHS MIDKHApOIHOTO CIIBPOOITHHUITBA ITiJ Yac
KpuMiHanbHOTO TpoBapkeHHs [2; 3]. IloctymoBo VYkpaiHa ykiana HU3KY
JIBOCTOPOHHIX Ta MpHETHANIAcH 10 0araToCTOPOHHIX MIXHAPOJIHUX IOTOBOPIB,
AKTHBI3YBABIIH CITIBIIPAITIO 3 MDKHAPOAHIMH OpraHi3amismu [4].

Ipote, mume y 2011 p. B KIIK Vxpainu (1960 p.) yHOpMOBY€eTBCS
MOJOKEHHA IMOJO HAaJaHHI MDKHapOJHOI TIPaBOBOI JONMOMOTH Ta
MIEPEeHHATTS KPUMIHAIBHOTO TEPECTiTyBaHHSA, a IICIA HaOyTTS YHHHOCTI
KIIK  VYkpaiam 2012 p. — axTuBi3yBaBCsS IpOLEC HNPUBEICHHS
HalliOHAIFHOTO KPHMIHAJIBHOTO MPOLECYalbHOTO 3aKOHOJABCTBA JI0 BUMOT
MDKHApOJHHUX Ta €BPOIEHCHKUX CTaHAapTiB y 3a3HauyeHid cdepi [5].
3aBIsSIKM IIbOMY HA CBOTOJHI MaeMO 3aKOHOAABYO BH3HAUCHE ITOHATTS
MDKHapOIHOTO CIIBPOOITHHITBA, MiA SKWAM, BimmoBimHO mo cr. 542 KIIK
Vxpaian 2012 p., po3yMie€TbCs BXKXUTTS HEOOXiTHHX 3aXOIiB 3 METOIO
HaJlaHHS MIKHApOJHOI IPaBOBOi JOIOMOTH IIUIIXOM BPYYEHHS JOKYMCHTIB,
BHKOHAHHSA OKPEMHX IIPOLECyalbHHUX [iif, BUAadl o0ci0, SKi BYHHWIN
KpUMiHaJIbHE IMPaBONOPYIICHHs, TUMYacoBOi Mepeaadi ocid, MepedHsTTs
KpI/IMiHaJ'ILHOI‘O nepeciilyBaHHs, Iepeadl 3acyKeHHX 0Ci0 Ta BUKOHaHHS
BHPOKiB. MXKHAPOJHNM JI0TOBOPOM YKpaiHH MOXKYTh OyTH nepeadaveHi i
iHmi, Hix Bu3HaueHi y KIIK VYkpainu, ¢popmu criBpoOiTHUITBA IMiJ yac
KPUMIHAJIBHOTO IPOBAIKEHHS.

Y  migcyMKy 3a3HauMMO, MO CTaHOBJIEHHS  MDKHApOIHOTO
CHIBpPOOITHUIITBA TiJg dYac KPUMIHAIBHOTO TPOBAKCHHA B YKpaiHi
po3moyanocs micis 3100yTTs IepkaBoro HesaiexkHocTi y 1991 p., a fioro
Cy4acHOMY PpO3BHTKY HaJa€ TIOMITHHH IOIITOBX pedOpMyBaHHS
BITYHM3HSHOTO KPHUMIiHAJIBHOTO MPOIIECYaTLHOTO 3aKOHOJIABCTBA,
€BPOATJIAHTUYHI CIPSMYBaHHS HAIIOi Jiep)KaBU Ta CIIIBPOOITHULITBO 3
KpaiHaMu-uieHamu €Bporneiicskoro Coro3y B 1iii cdepi.

Cnucok eukopucmanux 0cepen

1. Anmrtomiok A.b. IIpomecyampHi 3acamd  MDKHapOIHOTO
CIIBPOOITHUIITBA TIPH PO3CIIAYBaHHI KPUMIHATBHUX IPaBOIOPYIICHB:
Ic. ... kKaHn. ropua. Hayk: 12.00.09. Ipmias, 2016. 220 c.

2. Mewmopanaym po B32€EMOPO3YMiHHS 3 MHUTaHHI
NPaBOHACTYITHHULTBA IIOJ0 J0roBopiB kosuiHboro Corozy PCP, ski
NpeACTaBIsIOTh B3aeMHuit iHTepec 1992 p. URL: https://zakon.rada.gov.ua/
laws/show/997_231#Tex.

3. KouseHis PO IPABOBY JIONOMOTY i IpPaBOBi BiXHOCHHH y
LIUBUIbHHAX, CIMEHHMX 1 KpuMiHaipHUX copaBax 1993 p. URL:
https://zakon.rada.gov.ua/laws/show/997_009#Text.

4. Tlepemik JBOCTOPOHHIX Ta 0araTOCTOPOHHIX MIXHApPOIHHUX
JIOTOBOPIB y c(hepi IMpaBOBOi JOMOMOTH Ta MPABOBOTO CIIBPOOITHUIITBA Y
LIUBUTBHUAX Ta KPUMIHAJIBHHUX crpaBax (1o kpainax). Calt MinicTepcTBa
focrumii Yxpaiuu. URL: https://minjust.gov.ua/m/perelik-dvostoronnih-ta-
bagatostoronnih-mijnarodnih-dogovoriv-u-sferi-pravovoi-dopomogi-ta-
pravovogo-spivrobitnitstva-u-tsivilnih-ta-kriminalnih-spravah-po-krainah.

5. KpuminaneHuii mnpouecyansHuil kozekc Ykpainu. Bimomocti
BepxoBnoi Pamu Ykpaian. 2013. Ne 9-10, 11-12, 13. Cr. 88.

303


https://zakon.rada.gov.ua/laws/show/997_231#Tex
https://zakon.rada.gov.ua/laws/show/997_231#Tex
https://zakon.rada.gov.ua/laws/show/997_009#Text
https://zakon.rada.gov.ua/laws/show/997_009#Text
https://minjust.gov.ua/m/perelik-dvostoronnih-ta-bagatostoronnih-mijnarodnih-dogovoriv-u-sferi-pravovoi-dopomogi-ta-pravovogo-spivrobitnitstva-u-tsivilnih-ta-kriminalnih-spravah-po-krainah
https://minjust.gov.ua/m/perelik-dvostoronnih-ta-bagatostoronnih-mijnarodnih-dogovoriv-u-sferi-pravovoi-dopomogi-ta-pravovogo-spivrobitnitstva-u-tsivilnih-ta-kriminalnih-spravah-po-krainah
https://minjust.gov.ua/m/perelik-dvostoronnih-ta-bagatostoronnih-mijnarodnih-dogovoriv-u-sferi-pravovoi-dopomogi-ta-pravovogo-spivrobitnitstva-u-tsivilnih-ta-kriminalnih-spravah-po-krainah

I'naoinina Onena Bonooumupiena,
acmipaHT Kadeapu KpHUMIHAJIBHOTO IPOLECY
HanionansHoT akaneMii BHyTPIlIHIX clpaB

B3AEMOIIA OPTAHIB JOCYIOBOT'O
PO3CJIIAYBAHHS 3 EKCIIEPTHUMHU YCTAHOBAMM:
3AKOPJIOHHUI TOCBIJI

Ha cporomui kypc VYkpaiHHM HampaBieHHI Ha IHTeTpamilo g0
€pporeiicekoro Corozy (mami — €C). OpHi€l0 i3 BaXIUBUX YMOB IS
peaizauii JaHOTO MPOLECY € NPUBEICHHS YKPaiHCHKOTO 3aKOHOJIABCTBA 10
HopM mpaBa €C. lle B cBOIO uepry, CTOCYETHCS HOPMAaTHBHO-TIPABOBUX
aKTiB, IO PETVIAMEHTYIOTh ITMTaHHS BHUKOPUCTAHHS CHELiaJIbHUX 3HAaHb Ta
MOPSIIOK B3a€EMOJIIT OpPraHiB JIOCYJIOBOTO PO3CITIJYBaHHS 3 E€KCIICPTHUMH
YCTaHOBAMH i 9ac pO3CIIAYBaHHS yMHCHHX BOMBCTB. EdexrHBHICTH
B3a€MOJIii OpraHiB J0CYI0BOrO PO3CIIAYBAHHS 3 EKCIICPTHUMH YCTAHOBAMH
3aIeKUTh BiJl CTaHy i opraHisalii, BiAIOBIZHOCTI HaralibHUM IOTpeOam
NPaKTUKK Ta CYyYaCHHM HayKOBO-TEXHIYHUM JOCSATHEHHAM. IIpobiema
CTaHy B3a€EMOIl MDK CIIIYUM Ta EKCIepTAaMH Ha CHOTOJAHI MOTpedye
yJIOCKOHAJICHHSI, TOMY aKTyaJIbHUM € BUBUCHHS 3apyO1’KHOTO OCBINy.

3apyOixkHHUIT TOCBIA B3a€MO/Iii OPTaHiB JOCYJOBOTO PO3CIiTyBaHHS 3
eKCIIEPTHUMHU YCTAHOBaMHM IIiJi 4ac pO3CIilyBaHHS YMHCHUX BOUBCTB
3BOJUTHCS 10 TAKUX KIFOYOBHX MOJIOKEHb.

Ilo mepmie, mig dYac 3aKOHONABYOTO PETYIIOBAHHA CYyIOBO-
eKCIepTHOI AisubHOCTI B Kpainax CHJI Ta €Bpomu, y TOMY YHCII Tia 4ac
NPOBENICHHS PO3CIIiIyBaHH YMUCHUX BOMBCTB, MU MOXKEMO CTBEPJUKYBaTH,
110 3aKOHOJABIII ITi/l Yac BIIPOBADKEHHS ITPABOBHX HOPM, BUXOASATH 3 TOTO,
IO Cy/AOBa €KCIepTH3a IOBHHHA JOIOMAaratd Ta IPUCKOPIOBATH
pO3CIigyBaHHS TSOKKMX 3JI0YMHIB, a HE YCKJIAJHIOBAaTH JIAaHWH Hpolec, Ha
BIIMIHY BiJI 3aKOHOJaBCTBa Y KpaiHU.

ITo mpyre, y kpaiHax 3 aHIJIO-CAKCOHCHKOI) CHCTEMOKO CIIPaBaMH
po3climyBaHHS ~ 3JIOYMHIB, TOB’S3aHMX 3  HACHJIBHULBKOW a0
HEMIPUPOAHBOI0 CMEPTIO Ta MiJ03pOI0 Ha Hel 3aiiMaeThcsi KOPOHEp, SKUH
NpU3HAYa€e INPOBEICHHS CYJIOBO-MEIUYHOI EKCIEPTU3H TPyIa, a TaKOoX
OesrnocepeIHbO BU3HAUAE MPUUUHY cMepTi. KopoHep Ta cynoBo-MeaAnYHUi
eKCIepT — Iie He TOTOXKHI MOHATTS. CyZ0BO-MEANYHHUNA eKCIepT — 11e 0coba,
sIKa Ma€ BIAMOBIJHY MEIUYHY OCBITY, a KOPOHEp — Ii¢ 00paHa rpoMajoro
ocoba, sika MOXKe MaTH Oyab-siKy iHIIy ocBity. KopoHepchka ciyx0ba Ta
CyIOBO-MEIIMYHA CIIy’)k0a iCHYIOTh mapaneiapbHo. B VYkpaini anamora
KOPOHEpPCBhKOi CIIy>)kOM He icHye, a (yHKUil MOJUIeHI MK CYHOBO-
MEIMYHUM EKCIIEPTOM, OpraHaMH JIOCYZOBOTO PO3CIiIyBaHHS Ta CYIOM.

AHai3yl04n 10CBiJl y PO3KPUTTI 37I04MHIB IPOTHU JKUTTS Ta 310pOB’SI
0co0OH, TSHKKMX 3JI0YMHIB, cepiiHMX BOMBCTB y Benukiit bputanii, mu
3’sCyBajM IO KOPOHEP HE MAa€ MEIMYHOI OCBITH, ajie 00i3HAHUH y CyNOBii
MEIUIMHI, BiH TpallOe y B3a€EMO3B’SI3KY 13 TMONIMIE€0 1 Ticaa iX
MOBIZIOMJICHHSI BWI3AWTh Ha MicIe Moii, 3a HEOOXiIHOCTI MpH3HAYAE
MPOBEJICHHSI CYI0OBO-MEINYHOI €KCIIEPTHU3U Ta BCTAHOBIIIOE MEPEIiK MUTaHb
CyJIOBO-MEJUYHOMY €KCIIepTY, NMPUCYTHbOMY IIiJ] 4ac PO3THHY, 1 Bizmpasy
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MOXE KODUI'YBaTH IMTaHHS Ta iX JIONOBHIOBAaTH. SIKIIO CcMepTh
HacWJIBHHIIBKA abo HerpupoaHs (y T. 4. camoryoctso, JITII Tomo) xoponep
riepesiae CrpaBy JI0 CYAy, SIKIIO X BUSBISETHCS, IO CMEPTh IPUPOIHS, TO
crpaBa TepelaeThesl 0 MOl 3 mojganbuo ii (ikcaliero i 3aKpUTTIM.
ToOT0, KOpOHEp BH3HAYA€ MPUIMHY CMEPTi, 3AIACHIOE ii PO3CIiTyBaHHS.
Onurani HaMH CyIOBO-MEIWYHI EKCIIEPTH, SKi MaioTh JJOCBiL poOOTH
6impire 20 poKiB, BUCIOBHIN CBOIO TYMKY IO IOMUIBHICTH CTBOPEHHS B
VYxpaiHi ciry:x6m, monioHoi 10 KopoHEepchKoi [1].

ITo Tpere, moBepTarOYKCh 0 POMAaHO-TEPMAHCHKOI CUCTEMH IIpaBa,
JI0 SIKOi HaJIeKUTh 1 YKpaiHa, HaMH OyJIO JOCIHIJIKEHO B3a€MOJII0 OpPraHiB
JIOCYZIOBOTO PO3CIIiyBaHHS 3 EKCIIEPTHUMH YCTAaHOBaMHU Y TaKHMX KpaiHax,
sk ®PH, ®panuis, Ascrpis, Jlutsa, Pecny6ni1<a Binopyce, Pecny6mika
MOJmOBa Taxk, y ®PH Bubip excnepra, skuii Oyze MpOBOAUTH EKCIEPTH3Y,
a TaKoX 1X KiJbKICTh BU3HA4Ya€Thes cynaeto. BiamosigHo no maparpady 75
KIIK ®PH [2] y sKOCTi eKcmepTa MpHU3HAYAE€THCS 0co0a, sSKa Mae MpaBo
MIPOBOANTH EKCIEPTHU3M Ta HaJaBaTH BUCHOBKHM HEOOXiIHOTO BHIy abo
POy CBO€i HisNTBHOCTI, OQIIHHO 3aiMa€EThCS HAYKOK, MHCTCITBOM YU
peMeciioM, Mi3HaHHS B SKMX HEOOXIIHI I MiATOTOBKH BHCHOBKIB.

3rigso naparpady 125 KIIK Ascrpii excieprom Moxe Oyt Oyab-
ska oco0a, sKa BOJIOJIE CIEIiaJbHUMH 3HAHHSIMU Ta MOXE BCTAaHOBHTH
(akTH, MO MaIOTh JOKA30BE 3HAYCHHS, 3pOOUTH 3 HUX HAJICKHI BUCHOBKH
Ta 0b6rpyHTyBaty ix. Excriepr 3000B’s3aHHM NOTPUMYBATHCS ICTHHH TIpH
BCTaHOBJICHHI 00CTaBHUH crpasu i cmpusatu cyny B ix ominmi. 3a KIIK
deaHull [3] (cr. 60 Ta cr. 77%) Ha JIOCYIOBOMY eTarri eKcriepTa 3ajydae
CHITYUIA CyInsl, TaKk SK BiH IPOBOJHUTH JOCYIOBE po3ciiayBaHHs. OmHak
MIPOKYPOp a00 MOJIIEeHCHKUH MOXYTh 3alPOCUTH OYyb-SKYy KBaJi(iKOBaHY
oco0y (ska CKIajae MPUCATY, KOJHM ii BHOCATH O CHHUCKY, abo0 sKmo ii
HEMa€ y CIIUCKY, TO KOXKHOTO pa3y, KOJIH i1 3alpoIIyIOTh), SKIIO HEOOXiIHO
CKJIACTH TEXHiuHi a0o HaykoBi 3BiTH. B sxocti ekcrepra 3a KIIK Jluteu
Moke OyTH oco0a, ska BOJOJi€ HEOOXiTHHUMH 3HAHHSAMHU IS HaJaHHS
BHUCHOBKIB 3 JIOCHIPKyBaHMX IMTaHb Ta BKa3aHa B CIIHUCKY EKCIIEPTiB
JIutoBcrkoi PecyOmiku (CT cT. 84-88 KIIK Jlutem) [4]. Sxmo B crimcky
CKCIEPTIB HEMAe CKCICPTiB 100 BHPIIICHHS MOCTABICHHX IMTaHb, TO
MOXYTh OYTH 3ajydeHi eKCIepTH sIKi He BXOJSTh MO CIIHCKY.
V Bignosignocti KITK Pecny6niku Binopych ekcniepTom € He3allikaBieHa B
pe3ynbTaTi KpUMiHAJIbHOI clpaBu oco0a, IO BOJIOJIE CrelialbHUMU
3HAaHHSMHM B HAyIli, TEXHIIli, MHCTEITBi, peMecii Ta B iHIHX chepax
JUSIIBHOCTI, SIKil IOpY4€HO IPOBEAEHHS eKCIepTH3u. IcHyI0Th 1Bi KaTeropii
eKCIIEpTiB, AKi MPAIOIOTh Y CYAOBO-EKCIIEPTHUX YCTaHOBAax Ta IPHBATHI
excriepty. IIporiecyaibHUil cTaH TaKMX €KCHEPTiB OJHAKOBHH, BiZIMIHHICTD
mume 'y npusHadeHHi. CyJqoBO-MEIUUYHY €KCHEepTH3y Tpyna IpOBOISThH
eKCIEePTH Jep>KaBHUX CyI0BO-MEIUYHUX yCTaHOB [5].

3a KIIK Pecry6niku MonmoBa ekcriepToM € ocoba, mpu3HavYeHa st
MIPOBEACHHS JOCIiKeHb, fKa OCOOMCTO HE 3aIlikaBjeHa B pPE3yNbTaTi
po3ciigyBaHHS KPUMIiHAJIBHOI CIpaBH, SKa BHUKOPHCTOBYIOUM CHENiaibHi
3HaHHS B Hayli, TEXHilli, MHCTEHTBI Ta IHIIUX Talxy3sX 3HAaHb,
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Jae Ha iX migcraBi BUCHOBKM. Excrepr He Moxke OyTH NpHU3HAYeHUH 110
MUTaHHSX MpaBa [6].

TakuM 4YMHOM JIOCHIDKEHHS 3aKOHOJABCTBA 3apyODKHHMX —KpaiH
CBITYMTH L0 y NaHMWX KpaiHax icHye (opMaibHUN HpoLeCcyabHUN MOPSIOK
3aJIy9eHHS eKCIIEpTiB, a B YKpaiHi CriocTepiracThest OUThIT HehopMaIbHUI Oik
BIZTHOCHH OpT-aHiB IOCYJIOBOTO PO3CIIiTyBaHHs Ta EKCIepTa, SKUH 3BOAUTHCS JI0
TOTO, IO EKCIIEPT HAJae OpraHaM JI0CyI0BOro pOSCJIiI[yBaHHH KOHCYIIBTAITil
IO/ BHSBICHHS, OMKCY, BHIYYCHHS JOKa3iB HA MICII TMOJii, KOHCYIbTye
LOJO MUTaHb, sIKi NMOBHHHI IOCTABUTH eKcnepTy Toilo. IIposeneHuii aHamis
JIOCBITY 3apy61>1<HHx KpalH 100 B3a€EMOAIl OpraHiB JIOCY/IOBOTO
PO3CIiIyBaHHS 3 CKCIEPTaMH MiATBEPKYE TAKOX HEOOXITHICT MOCTIHHOTO
MOHITOPHHTY, AUCKYCIHHOCTI Ta 0OMiHY JIOCBIIOM BITYH3HSHHX Ta 3apYO1KHHX
BUJIATHUX BYCHUX-HAYKOBIIIB Ta IPAKTHKIB.
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Koeanv Onvea Isaniena,
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®OPMYBAHHS MIDKHAPOAHUX JOI'OBIPHUX BIZTHOCHUH
3A YACIB KHIBCBKOI PYCI

VYkpaiHa aKTHBHO 3MIMCHIOE CIIBIOPAIO 3  MDKHAPOIHUMHU
OpraHizauisiMHi Ta € CTOPOHOIO 0araTboX MXKHApOJHUX JOTOBOPIB, OCHOBHE
3aBIaHHA SKHX MOJITaE y MATPUMAaHHI MUPY, OE3MEeKH Ta MPaBOMOPSIKY,
3MIITHEHHI BEPXOBEHCTBa TNIpaBa, 3a0e3MeueHHI OCHOBOIIOJIOXKHHX TIpaB
JIIOIMHM Ta PO3BHUTKY MIDKAEPKABHUX BIIHOCHH Y pi3HHX c(epax >KUTTS, B
TOMY YHCIIi y TaJTy31 KpUMiHaJILHOTO TPOLIECY.

[MuraHHIO  BHBYEHHS  MDKHApOJHOTO  CHIBPOOITHHITBA Yy
KpUMiHaJIbHOMY mporeci mpucestmim cBoi mpani M. Yensnos-bebyTos,
C. IOmkoB, C. UYepnsscekuii, 0.Yopaoyc, O.TarapoB, A.AHTOHIOK,
A. Tligropogunceka, C.Copoka, I'.Pumapuyk Ta iHII, DOCTiIKVIOUH SKi
MOJKHA BIJI3HAYWTH, IO i3 CTApOJABHIX YacCiB IISUIBHICTH NepxaB Oyia
CIpSAMOBaHA HE TiJIBKU HA MIATPUMAaHHS BIIAJH, IPABOMOPAAKY, IUTICHOCTI
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JICP’)KaBHUX KOPJOHIB, aje i Ha PO3BUTOK MHUPHOI Ta B3a€EMOBHIIJHOI
cHiBIIpalli 3 iIHO3eMHHMHU JIep)KaBaMH.

BpaxoByloun 3Ha4yHI HampaioBaHHS B HAIPSIMKY JOCIIKEHHS
MDKHapOJHOTO  CHIBPOOITHHITBA y  KPUMIHAIBHOMY  IIPOBADKEHHI,
HEOOXiTHO IPUAUTUTH YBary po3BUTKY MDXKHAPOIHOTO TOTOBOPY K OCHOBH
HWOTO 3I1MCHEHHS.

OpmHUM i3 TONOBHUX YHWHHUKIB, KU 3aBXIU BIUTMBAB Ha IIPOIEC
CTaHOBJICHHS BITHOCHH 3 1HO3EMHUMH Jiep)KaBaMH Oyjla TOpriBesibHa
JUSUTBHICTB, TiJT 9ac sKO1 Hae Oe3nocepe/Hii 0OMIH HAKOITMYCHUM JOCBIIOM
Ta iH(pOpMAIli€lo, IO TOTTOMAraio BHOPMYBATH ITPABOBITHOCHHH.

[epmomkepenom ii 3aidcHEHHs, 30kpeMa 1 Ha TepuTopii KuiBcbkoi
Pyci, BuctynaB 3Bu4ail. Po3BuBaroumMch Ta yIOCKOHANIOIOYHCH, BiH BCE
TOYHIIIE BPETyIbOBYBaB pi3Hi cepH MPaBOBITHOCHH, Y 3B 3Ky 3 UHM
novyaB HaOyBaTu ycTraneHoi (OpMH Ta BU3HAHHS IEPKaBOIO, IO CIPHSIO
foro (ikcarii v HopMax mpaBa.

He Tinpku mnpaBoBMH 3BHYail BHCTYNAB JUKEPEIOM TIpaBa vy
KuiBcbkiii Pyci. BaximBe Miclie cepesi HUX HaJCKUTh MIKHAPOIHUM
JIOrOBOpaM, SIKi 3aKpiIUTIOBAJIM HE TUILKW HOPMHU MaTepiallbHOTO IpaBa, ale
1 BperyJIb0BYBaJIM MPOLEAYPHI MUTaHHS iX 3aCTOCYBaHHSI.

BepiunHy TOAINIHIX MKHAPOHO-TIPABOBUX BiJIHOCHUH CKJIAJIM TTHCHMOBI
IBOCTOpPOHHI MbkaepxaBHi yromum 907, 911, 944 Tta 971 pokiB, moO
periiaMeHTYBaJTH TOJIITHYHI, EKOHOMIYHi Ta BiiCbKOBI muTaHHA [ 1, c. 173].

Hocmimkyroan gorosopu 911 ta 944 pokis, ykiageHi Mix Bizaariero
ta KuiBcbkoro Pyccro, UenbiioB-beOyToB M. A. ciymrHoO 3a3HayuB Mpo Te,
IO BOHHM, B OCHOBHOMY, BPErYJIbOBYBaJIM KPHUMIHaJbHI, MIDKHapoaHI Ta
TOProBi BiIHOCHHHU. Pa3oM 3 1M, HUM 3pO0JIEHO BUCHOBOK IPO HAasBHICTh
po3BuHeHOi cuctemu mnpaBa KwuiBcbkoi Pyci, Tak sIK NpH  yKIaJeHHI
JIOTOBOPY BKa3yBaJIOCh TIOCUJIAHHS Ha «PYCHKUH 3aKOH» [2, ¢. 625].

JijicHo, 3 10BOJlaMM BYEHOT'O Hpo (hopMyBaHHS BJIACHOI CHCTEMH
IpaBa Ha TepuTOpii Pyci Bakko HE MOTOJUTHCE, a, TUM OiTbIIIe, TOCHIAHHS
Ha «PYCBbKHH 3aKOH» € 0e33allepedyHuM JO0Ka3oM He TUIBKH TaKoro
ICHyBaHHS, a W MIITBEPUKEHHSIM 1X Ba’KJIMBOCTI Ui PO3BHUTKY BIIACHOTO
3aKOHOJIaBCTBA.

BopHowac BapTo BiaMITHUTH 1 Tpo iHII TnosioxkeHHs1 JloroBopy, ski
JUIL  PO3BUTKY MIDKHApPOJHOTO CIHIBPOOITHUITBA Yy KPUMiHaJbHOMY
MPOBAKCHHI BiIirpalid HaJA3BHYAHY POJIb, @ CaMe MIOA0 SKCTPAIHMIIii, 3a
SIKMM 0coOu, SIKi BUMHWIM 3JI04MH Yy Bi3anTii mMaroTe OyTH BuaaHi A
MOKapaHHs Ha OATHKIBIL¥HI, a FPEKH — BUAABaIKCh y Bizanrito [3, c. 15].

He 1wmBnsumcer Ha  NPUMITHBHMH — XapakTep  peryJIIOBaHHS,
3alpOBA/UKEHHS. Y CHCTEMY 3aKOHO/ABCTBA BJIACHE TOHATTS EKCTPaJMIIii
3aKJIaJI0 OCHOBH U HOTO TOJAIBIIOTO PO3BHUTKY, YJOCKOHAJIEHHS Ta
3aKpiIUieHHs y HopMax KprMiHaIEHOTO TPOIeCyabHOTO KOJIEKCY Y KpaiHM.

3aciyroBye Ha yBary i Toi ¢akT, 110 Mi>kHapOJIHI JJOTOBOPH MaJld He
TIABKH YITKO BH3HA4YEHY CTPYKTypy Ta perjaMeHTYBaJl BaXKJINBI
NPaBOBIITHOCHHM, aj€ ¥ MPOroJIOUIYBaJK TMPHHIMIIK B3a€EMHOCTI Ta
JIOIIOMOTH, IKi 3HaHIIIK CBOE 3aKpiIuieHHs y fqoroBopi 911 poky [4, c. 149].
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JloroBip MICTHB JeKJlapalilo NpO HEHOPYLIHICTh YKJIAJECHOTO
MHUPHOTO JIOTOBOPY Ta y O0araTbOoX CTaTTSX BpETyJIbOBYBaB IHTaHHS
HaJaHHSA B3a€EMOJIONIOMOTM Ta BHUKOHAHHS B3a€EMHUX 3000B’SI3aHb.
BonHowac ycraHOBMIOBANOCH B3a€EMHE 3000B’s3aHHS IPO MPABO BHKYILY
MIOJIOHEHNX, MOBEpHEHHS abo BUmady iX Ha OaTBKIBIIMHY, a TaKOX
nependavanach B3a€EMHA JOMOMOTa y MOPSTYHKY CyZ[HAa Ta JOCTaBKU HOTO
1o kopaouis (Pyci un Bizanrii) [4, c. 149—150].

Bigrak, 1ie MOKe CBIJUMTH IIPO YTBEPIKCHHS OJHOTO 3 KIIFOYOBHX
MPUHIUIB 3JIMCHEHHS HAJEKHOTO CHIBPOOITHUIITBA 3 1HO3EMHHMH
JepkaBaMu - 3acajd B3a€MHOCTI, SIKOMY BiJJBEICHO OJHY 3 IPOBIIHHX
poieit y popMyBaHHI Mi>KIep)KaBHUX BiIHOCHH.

JlocTeMeHHO BiZIoMO, 110 YTBOPEHHS paHHbO(EOoJaIbHUX JIepKaB Ha
Tepuropii €BponM Majo HACIIIKOM IIPOBEICHHS YHCICHHHUX BiHCHKOBHX
eKCHaHciff. 3 BOT0 CIiAye, MO0 YKIAACHHS MAPHUAX JOTOBIp 3 1HO3EMHUMH
Jep’kaBaMi Ha 3acafiaX B3a€EMHOCTI CHPHSIIO HE TUTBKH PO3BUTKOBI Pi3HUX
chep TMPaBOBIOHOCHWH, ajle W BHUCTYMAJO CBOEPIAHAM TapaHTOM Bif
HeHanajy.

Oxpemoi yBaru cepei MDKHApOJHHMX JIOTOBOPIB 3aCIIyrOBYy€
camocTiiiHuit  noroBip 971 poky, 3a SKUM KHIBCBKHH KHSI3b B3sIB
OJTHOCTOPOHHI 3000B’sS3aHHS HE BOIOBAaTH 3 I'PEKaMH, 3aBXKIU BHCTYIATH
COIO3HHKOM, MATH 3 HUMH «MH 1 MilHY Apyk0y» [5, ¢. 30— 31].

Xoua TOJOXEHHS YTOIU MICTHIM OJHOCTOPOHHI 3000B’S3aHHA 3
6oky KwuiBcekoi Pyci, Bce X Takum MOXXEMO 3pOOHTH BHCHOBOK, IIIO
PO3BHUTOK IUIDIOMATHYHUX BiJHOCHH Ha0yBaB Bce OUIBII IHTCHCHBHOTO
xapakTepy. A mnependadyeHi B JOTOBOPI MOJIOKEHHS IIPO MHP Ta MIlHY
JpyxO0y 3HAMIUIM CBOE PO3IIMpPEHE BTUIEHHS B «/lexiapanii npo npuHIHNT
MDKHApOJIHOTO npaBa, IO  CTOCYETBCA  JPYKHIX BIJIHOCUH  Ta
CHIBpOOITHUIITBA MK Jep)KaBaM{ BiJIIOBIZHO 10 CTaTyTy Opranizauii
O0’emnannx Hamiti» 1970 poky, ne C(bopMOBaHo OCHOBHI BUMOTH JUIS
HaJIe)KHOTO Ta B3a€EMHOTO HiITPUMAaHHS MIKHAPOIHOTO MHUPY Ta Oe3leKu y
BiTHOCHHAX MIX JIep>kaBamu [6].

Bapro 3a3HaunTH TpO ICHYBaHHSA IHIIOTO, HE MEHII BasKJIMBOTO,
JoKepena mpaBa yaciB KuiBcbkoi Pyci — «MDKKHSI3IBCBKOTO JIOTOBOPY, AKHM
PEryJIIOBAIIMCH BITHOCHHH MiXK OKPEMHUMH KHSI31BCTBaMH. 3MICT X, sIK 3a3Ha4ae
IOmko C.B., OyB pi3HOMaHITHMH Ta BHM3HauYaB yMOBH TaHYBaHHS Ta
IT IKOPSIHHSI, YMOBH COIO3Y Ta MUPY, @ TAKOX BIHCBKOBHX KoauiLii [4, c. 83].

OTxe, BAXJIMBO BigMmiTuTh, 1m0 mnepion Kuiscekoi Pyci — 1ie emoxa
(opMyBaHHS BIIACHOI CHCTEMM 3aKOHOJABCTBA, Y SIKI BaXJIMBY pOJb
BiZIBEJICHO MDKHApPOIHUM JIOrOBOpaM, SIKi CIIPUSUIM HE TiJIBKH DPO3BHUTKY
JUIUIOMaTHYHUX BiJHOCHHM 3 BizanTieto, ane i Ge3mocepesiHbO BIUTUBAIH
Ha 1i CTAHOBJICHHS Ta PO3BUTOK.

X04 TONOXEHHS MDKHAPOJHWX [OTOBOPIB JOCHTH CIPOIICHO
BPETyIbOBYBaJIM MUTAaHHSI MiXKHAPOJHOTO CIiBPOOITHUITBA 3 1HO3EMHUMU
JepKaBaMH, OJHAK B HHUX 3aKPIIJICHO BaXKIMBI OCHOBH HOTO 37iHiCHEHHS Y
KpUMiHAJBHOMY IPOBAKECHHI.
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Komnaneuwv €szeniit Muxaiinosuu,

acmipant HaykoBo-IOCTi THOTO iHCTUTYTY
iHTeneKTyanLHoi BracHocTi HartionansHOT
akasieMii NpaBOBUX HAYK Ykpainn, 3aCTYMHHK
Ha4aJIbHIKA IOPHAMYHOTO BiAIUTy KOMIIaHii
«[TaxapeHko 1 mapTHEpU», aJBOKAT

MHPOLECYAJIBHI BUTPATHU B KPUMIHAJIBHUX
NPOBAKEHHSIX ITPO ITOPYIIEHHS ITPAB
IHTEJIEKTYAJIBHOI BJJACHOCTI

HepxaBa BHUTpadae 3HAYHI KOIUTH MJIsI JOCATHEHHS 3aBIaHb
KpPUMIiHaJIbHOTO MPOBaKEHHs] — 3a0e3Ie4YeHHs LIBHJKOIo, MOBHOTO Ta
HEYIepePKEHOT0 PO3CIIilyBaHHs 1 CYIOBOTO PO3IJILy, OXOPOHA 3aKOHHUX
iHTepeciB y4acCHHKIB KPUMIHAIBHOTO NPOBaKEHHS. Burparu HecyTh i
1HII yYaCHUKH TPOBAKEHHS.

Bl}ll‘[OBl}];HO mo . 4 4. 1 ct. 118 KIIK Ykpaian (aam - KHK) BTpaTH,
NOB’si3aHI 3 NEPECHIAHHAM peueil 1 JIOKYMEHTIB  BIJIHECEHO 1O
nponecyansHux (mam — I1B). Crarrero 123 KIIK BH3HayeHo, m0 Taki
BUTpaTH 3/IHCHIOIOTECS 3a paxyHOK J[leprkaBHoro Orojpkery YKpaiHM B
nopsiaky, BusHaueHomy KMV (mani — [Mopsimok Ne 1104 [1]).

Yactunoto apyroto ct. 1 KIIK BcTaHoBieHO, 1m0 KpUMiHAJIbHE
MpOIECyalIbHE 3aKOHOJABCTBO YKpaiHM CKJIQJA€TbCs 3 IOJIOKEHb
Konctutymii Ykpainu, MbKHapOAHUX JOTOBOPIB, 3rofa Ha 000B’SI3KOBICTH
skux HagaHa BPY, nporo Kogekcy Ta iHmux 3akoHiB Ykpainu. [Tpunmmm

309


https://zakon.rada.gov.ua/laws/show/995_569#Text
https://zakon.rada.gov.ua/laws/show/995_569#Text
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80

3akoHHOCTI (cT. 9 KIIK) 3000B’s13y€ ynOBHOBa)XKEHHUX AEP’KaBOIO OCIO mif
Yac 3/1iHCHEHHSI KPUMIHAIBHOTO MTPOBA/KEHHSI HEYXUIBHO J0/EPIKYBATUC
3a3HAUCHMX BHIIE AaKTiB 3aKOHOJABCTBA Ta IIOJIOKEHb MIKHApPOIHHUX
noroBopiB. Y pasi skmo Hopmu KIIK cynepeuars MixkHapogHOMY
JIOTOBOpY, 3rojia Ha 00OB’S3KOBICTh sKOTO HamaHa BPY, 3acrocoByroTecs
TTOJIOKEHHS BiAIIOBIAHOTO MIXXHAPOIHOTO TOTOBOPY YKpaiHH.

I3 3MI ta €1uHOTO IEepKaBHOTO PEECTPY CYNOBHX pillleHb (mam —
€JIPCP) Bigomo, 1o 3a pe3yiabTaTaMH IPOBEISHHs OOIMIYKiB BUITYJalOTHCS
JecsTKH TOH (anbcudikoBaHol NMpoAyKIii, CUPOBUHM 1 MaTepiaiiB, sKi
BUKOPHCTOBYBAIHCS JUIsl 11 BUPOOHHULITBA, 00JIaTHAHHS TOLIIO.

B npoBa/keHHSIX PO MOPYLICHHS IPaB iHTEIEKTYaIbHOI BIACHOCTI
(mani - [I1IB) ta/abo npo ¢anscudikaliiro JiKapcbKUX 3ac00iB yac BiJ yacy
cmiggi oimiiHO 3BEPTAIOTHCS A0 TMOTEPIIUX 3 MPOXaHHSAM PO3TIITHYTH
MOXJIMBICTb JOTIOMOI'TH 3 TIEPEBE3CHHAM (TPaHCHIOPTYBAHHSM) BHIIYUCHOI B
X0ml OOIIyKiB MpOAyKWii y 3B’s3Ky 3 ii 3Ha4HEM 00’emoM. s
BITHOBJICHHSI MOPYIICHOTO TIIpaBa Ta pEai30BYIOYM IHTEpPEC MO0
NPUITMHCHHS  MIAMIJIBHOIO  BHUPOOHHUIITBA  a00  PO3MOBCIOKCHHS
¢anbcrikoBaHOI MPOAYKILIi, esiKi HOTEPIIJ CIPHUAIOTH TPABOOXOPOHHUM
opraHam i OepyTh Ha cebe 3rajaHi BUTPATH 3 HAJICKUM JOKYMCHTAIbHUM
odopmieHHsM. Buirydeni MaiiOyTHI pedoBi J0Ka3u NEpeBO3ATH J0 CKIaLy,
a 3roJIOM — PEYOBi JIOKa3W HEOJHOPA30BO TPAHCIOPTYIOTH, IEPEIAOTh,
MIEPECUIIAIOTH 10 €KCHEPTHUX YCTaHOB, NOCTABISAIOTH JUIA OTJIALY B CyAi i
Taki 1ii, 0e3yMoBHO, MOTpeOyrOTh MaTepianbHuX BuTpaT. AHaniz €IPCP 3a
2015-2020 pp. B mpoBamkeHHsX 3a cT. 176, 177, 204, 227, 229, 321, 321-1
KKY, o sikum BuitydaeThcs 3HaUHa KiJbKIiCTh (hanbcudikoBaHoi mpoaykuii,
CBIIMMTH NPO T€, IO CyIH HE MPUHMAIOTh pillieHHs Mpo cTsarHeHHs [1B Ha
nepecwiaHHi. TakuM 4YHMHOM, 3a HAasBHOCTI HOPMATHBHOTO MeEXaHi3My
CTSTHEHHsI BUTpAT Ha IIEPECHJIAHHS Jep)kaBa iX He ImoBepTae. Brpauae
JiepkaBa 1 Ha TPaHCHOPTYBaHHI, Nepe/iadi, OCKUJIBKH CJIOBO “TIepecHiIaHHs”
HE OXOIUTIOE BCi oneparii, MoB’sA3aHi 3 peYOBUMH JIOKa3aMH.

Un Moxe CyZ TMOKJIaCTH TPaHCHOPTHI BUTpaTH Ha mopymHuka? Hi,
ockimpkm:1) B m.4 4. 1 cr. 118 KIIK #inerbes numie mpo IepecriaHHs;
2) B HaBeJICHOMY ITPUKJIAJl JepkaBa ix He 3aiiicHuna. [loTepniauii Takox ix
BTpayae, 3Ba)Kal0YM Ha 3a3HaUEHE B II. 1).

He namae pos’sichenb i npodinpauii ITopsimok Ne 1104 ockibku
3aCTOCOBYE IMOHSTTS <«Ilepelayay, PO TPaHCIOPTYBaHHS He WAEThCS.
Bepyuu no ysaru nosuuito €CIIJI Ta nosunito BepxoBHoro cyny (mami —
BC) cTocoBHO HIMPOKOrO TpakTyBaHHS TEPMiHY «3aKOHOAABCTBO» (HE
yviie 3aKoH, a ¥ IiI3aKOHHI aKTH) TaK0XX MOYKHA ITPOaHai3yBaTH BiOMYY
Inerpykuito Ne 51/401/649/471/23/125 [2] B sikiii 0JJHOYACHO 3aCTOCOBaHO
TEPMIHHM «IIepeiauay, «HaICHIaHH», «IIEPEBE3CHH», «TPAHCIIOPTYBaHHS».
OdeBuIHO, IO JJS TEpeaadi 0 iHIIOTo MicIl 30epiranHs, A0 eKCIepTa,
JUISL OTJISILy B Cy/AI JOKa3sd TPaHCIOPTYIOTHCS. 3Ba)KaAlOUM HA HABEJCHY
TEPMIiHOJIOTII0 CKIIAJAE€ThCS BPAXKECHHS, IO TEPMIH «TPAHCIIOPTYBAHHS»
3aCTOCOBAHO IMIUTIUTHO. BiaTak BBa)kaeMo, IO POJOBHUM MOHATTIM €
«TPAHCIIOPTYBaHHS», BCI 1HII CIOCOOM HOTO 3/1iICHEHHS — BUIOBI.
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BupinienHss npoOsieMHOro NHTaHHS INPONOHYEMO pPO3NOYATH 3
YCYHEHHS HEWiTKOCTI TepMiHosorii. @aktuuno KIIK Tta 3ramaHi mig3akoHHI
aKTH ONEpYIOTh PI3HUMH CHHOHIMIYHMMH TEpPMiHAMH «IIEPEMIILAIOTh)»
(ct. 271, 570 KIIK), «nepenatots» (1. 1, 2,4 4. 6, . 3,4 4. 9 ct. 100 KIIK),
«gocTaBisoThY (4. 2 cT. 357 KIIK), mo yckmanHioe sik po3yminas 1B, Tak
1 MOXJTHBICTD iX CTSATHEHHS.

Ille omHMM HHUTaHHSM, SIKE MOJKE CTaTH Ha 3aBaji cTarHeHHs I1B, B
T.9. Ha KOPHCTb MOTEPIILIOro, € MOJSPHI MiIXOH B p03yM1HH1 TIPaBOBOI
npupoau [IB Ta mkoau (30MTKIB) MOTEpHijoro, 3aBAaHOl KpUMiHAIBHUM
NPaBOMOpPYLICHHsIM. 3 [bOro mpuBoxy cyans Bemukoi mamatu BC Tta
HaykoBellb H.AHTOHIOK 3a3Hayae: «[IB BuHHKaOTP Ta mOB's3aHi 31
3MIMCHEHHSIM KPUMIHAJIBHOTO MPOBA/UKEHHS, € MaTepialbHUMH BUTPaTaMu
OpraHiB JOCYHZOBOTO pO3CIiAyBaHHS, NPOKYpaTypH, CyAy Ta iHIIHX
YYaCHUKIB IPOBaKEHHS.

HaromicTp mkosa moB’si3aHa HE 3 MPOIECyalbHUMH BiTHOCHHAMH,
a 3  MaTrepiaJbHO-IPAaBOBUMH  —  BUYMHEHHSIM  KPHUMIHAJIBHOTO
MpaBoIopyIIeHHs. ..» [3].

Mu He MOXKEMO MOTOAUTHCS 3 HABEJCHUM TBEPIDKEHHSM SIK Ha
OCHOBI NPUKJIaAy, KOJIW MOTEPIIIMH OIUIATHB TPAHCIIOPTHI BUTPATH, TaK i
MiXO0/IB MIDKHAPOIHUX YCTAHOB Ta MOJIOXKECHb Mi)icHapoL[HHx YTOJI.

3a HABEICHUM CYIUICI0 KPUTEpiEM TPAaHCIOPTHI BUTPATH Lie BUTPATH,
110 BUKJTFOYHO TOB’S513aHi 31 3/(HCHEHHAM KPUMIHAJILHOTO [IPOBADKEHHS, OJHAK
B JIaHOMY TIPUKJIaZl AepkaBa ix He 3pobwmra. HatomicTs mis moreprinoro e
peanpHi 30uTKH B po3yMiHHI 1. 1) 4. 2 cT. 22 [IKY — BTparw, siki ocoda 3pobra
JUIS BIZIHOBJICHHS CBOTO MOPYIIEHOrO IpaBa. BBajkaemMo, 1m0 NpUKIaR
MOKAa3y€ CTHPAHHSI M€K Mik BUTPAaTaMM, 110 BUHUKAIOTh TAa NMOB’s13aHi 3i
3MiliCHEHHSIM I0CYI0BOT0 PO3CJIiTyBaHHs, Ta 30MTKaMH MOTEPHLIOro,
3aBIaHUMH KPHUMiHAJBLHUM NPaBONOpPYIIEHHsIM. Take TBEp/DKEHHS aBTOpa
BUIUIMBaE 3 mo3muii Pamm €Bporm — MiHIMANBHI CTAaHOAPTH 3aXHCTY
MOTEPIIUIOr0 TIOBWHHI 0a3yBaTHCs Ha HOTO TpaBi BiMIIKOAYBaHHS MIKOJIM,
BKJIIOYAIOYH CYJIOBi BUTpaTH [4], TOOTO CyIOBi BUTPATH PO3TIBLAAIOTECS K
CKJIA/I0BA IIKO/H.

Takoxk cii HaBeCcTH MOJIOXKEHHs cT. 45 Yroau mpo TOProBenbHI
ACTEKTU MpaB IHTEJCKTYyaJbHOI BIIACHOCTI, sika partu(ikoBaHa YKpaiHOKO
mig yac Betymy 10 COT, 1m0 BCTAaHOBIIOKOTH AUCKPCIIHHI MOBHOBAKCHHS
OpraHiB CyJJOBOi BJIaii CTOCOBHO IIKOJIH:

— BiJl MOPYIIHMKA CIJIa4yBaTH BIIACHUKY TIpaB 30MTKH...SKHX BiH
3a3HaB 4yepe3 MOPYIIEHHs HOTo MpaB IHTeNEKTYaIbHOI BIaCHOCTI;

— HaKka3yBaTH NOPYIIHMKY CIUIATHTH BJACHUKY IIpaB BHTpaTH,
30KpeMa BiJOBiHI BUIIIaTH agBokaty [5]. B CinoBHHKY yKpaiHCBKOT MOBH
MOSICHIOETBCS, IO BCTaBHE CJOBO  «30KpEMa»  YXKHUBA€TbCA VIS
MiIKPECIICHHS, BUIUICHHS 4OTO-HEOYNb 3-TIOMiXK OgHOTHUIHOTO. Ha Hammy
OYMKy, 3aCTOCYBaHHSI «30KpeMa» B KOHCTPYKIii gaHOi HOpMH
MDKHapOJHOTO JOTOBOPY CBIUUTh NP0 HEBHUYESPIHHHA TEPETiK BHIIB
BHTPAT, AKi MOXKYTb OyTH MOKJIAZICHI Ha MMOPYITHHUKA.

Binrak BUmaeThcsA, MIO YCTAJICHUHA MigXiJ JO PO3YMiHHS IEBHUX
BUTpaT y KpUMiHAJIbHOMY NPOBaKEHHI (Jinine 3 Oo/KeTy) He BiIOBinae
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MOJIOKEHHsIM 3rajaHoi Yromu, a Tomy crT. 123 KIIK mama 6m Oytm
pO3LIMpEeHa albTePHATHBOIO — BUTPATH HE JIMIIIE IepKaBH, a i 1HIIHX ocil.

B ocHOBY pekoMeH/allii CTOCOBHO 3aKOHO/IaBUMX 3MiH MPONOHYEMO
noknactu no3umiro BIT BC y cipasi Ne 902/417/18 [6] — «3 MeTOI0 3aXUCTY
IHTEpeciB MOCTPakAanol CTOPOHM 3aKOHOAABEIb MOXKE BCTAHOBIIOBATH
MpaBWja, CIPSAMOBaHI Ha Te, MO0 Taka CTOpOHa He Oyia mo30aBieHa
KOMIICHCAIIi1 CBOIX MaifHOBUX BTPaT».

3HaHwMit HayKOBeIb Ta (haxiBeup 3 TUIYMadeHHS HOPM KPHUMIiHAIHHOTO
mporecyansHoro mpaBa O.KammiHa, sk omuH 3 CIHOCOOIB  3MiHU
3aKOHOJIAaBCTBA IIPONOHYE BHKOPHCTOBYBATH JIIyXKKH <«JISl JIOTIOBHEHHS,
MOSICHEHHsI WIEHIB a00 BCHOrO PEYEHHS B IUIOMY, Ul KOHKpEeTH3alii
noHATTs» [7, ¢. 185-187]. Ha Hamy mymky, Takuii croci6 € gopeuyHuM st
normoBHeHHs BuAiB [IB. B Takmii cmoci®O TepMiHH —«IIepeBe3eHHS
(TparcmopTyBaHH:)» BKiItoueHi 10 [1B y m. 6 4. 2 ct. 131 KIIK P®.

Mexani3Mm 3asBieHHs 1IB Takoxk moTpedye yHZOCKOHAJIEHHS, a came
cmimauit i mpokypop Mae 3asBisATd Bei [IB y oOBHHYBampHOMY aKTi, a HE
JIMIIEe BUTPATH Ha 3aJIy4eHHS EKCIepTa, SK I nependadyeHo Ha Lei vac
(m. 8 4. 2 cT. 291 KIIK).

Otxe, Ui TOTIMOJICHHS MPOLECYyaIbHUX TapaHTil 3aXUCTy TpaB i
3aKOHHUX IHTEPECIB MOTEPIIIOr0 Ta JEepKaBH, B YacTHHI KOMIEHcAIil
TIOHECEHHX BHUTPAT, IPOIIOHYEMO:

1. BigHecTr  TpaHCIOPTHI  BUTPaTH 0  IHIPOILECyalTbHUX.
BukopucraTti 3anporoOHOBaHHH CIIOCIO pO3IIMPEHHS BUIIB MIPOLECYabHUX
BuTpaT — BBeaeHHI a0 1.4 4.1 cr. 118 KIIK Vkpaiam Ttepminy
«TIepeBE3CHHS (TPAHCIOPTYBAHHS)»;

2. HomoBuutu cr. 123 KIIK «iHmmMu ocobammy», sikKi MaTUMYTh
NpaBo  3/IHCHIOBATH OIIATy  «IEPEBE3CHH: (TpaHCHOpTyBaHHH)»
3. YTo4HuTH O0OOB’SI30K CJIYOTO 1 MPOKypopa INOJO 3asBIEHHS BCiX
MIpOLeCYaIbHUX BUTpAT.

Cnucok eukopucmanux 0icepen

1. TTopstmox 30epiranHs PEYOBHX JTOKa3iB CTOPOHOIO
0OBHMHYBaYeHHs, X pealisamii, TEeXHOJOTIYHOi IepepoOKH, 3HHIICHHS,
3MIMCHEHHS] BUTpAT, IOB’S3aHMX 3 iX 30epiraHHsM 1 MepecuIIaHHsM,
CXOPOHHOCTI THMYaCOBO BUJTy4CHOTO MaiiHa TIj| 4ac KPUMiHAILHOIO
TPOBA/DKCHHS, 3aTBEPIDKCHUH MOCTAHOBOO KMY Big 19.11.12 p. Ne 1104
«IIpo peanizarito okpemux nojoxeHb KITKY».

2. Inctpykuist PO MOPANOK BUITYYCHHS, o6n11<y, 36ep1raHH$[ Ta
nepe,uaql PeYOBHX JI0Ka3iB y KPHMIHAIBHUX CIIPaBaX, LIHHOCTEH Ta HIIOro
MaifHa opraHamu Ji3HaHHS, JOCYZOBOTO CIIJICTBA i cyny (B HOBIii penaxiiii),
3arBep/pkeHa  Hakazom [TIY, MBC, MAIIAY, CBY, BCY, JCAY
Ne 51/401/649/471/23/125 Bix 27.08.10 p.

3. Antonrok  H.O. HeBupimenuii  posnofin. Sk cTIrHyTH
IporiecyaabHi BHTpPAaTH B KpUMiHaIbHOMY mnpoBamkeHHi (2020) URL:
https://zib.com.ua/ua/145183-yak_styagnuti_procesualni_vitrati_v_
kriminalnomu_provadzhenn.html.
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4. OcHOBOIIONIOXKHE PpimeHHs paau €Bponelicbkoro Coro3y Bifg
15.03.01 p. «IIpo Micre epTB 3JIOYUHIB y KPUMiHAJILHOMY CYJOYHHCTBI»
(2001/220/JHA). URL: https://issuu.com/uccg/docs/16_fr_decision_ukr.

5. Yropa npo ToproBesbHi acleKTH IpaB iHTEIEKTyalbHOI BIaCHOCTI
URL.: https://zakon.rada.gov.ua/laws/show/981_018#Text.

6. ITocranoBa Benmkoi ITamatu BepxoBroro cymy Big 18.03.20 p. y
cmpasi Ne 902/417/18 URL: https://reyestr.court.gov.ua/Review/88952210.

7. Kamutina O.B. IIpaBo3acTocoBHE TITyMa4eHHSI HOPM KPUMIHAIHHO-
mporecyansHoro npaea: Monorpadis. — X.: [IpaBo, 2008. — 296 c¢. URL:
http://library.nlu.edu.ua/POLN_TEXT/KNIGI/KaplinaMono.pdf.

Kpueonoorcenxkosa Ynana Pynewigna,
CTyZleHTKa BinokpemieHoro miapo3niny
«®DaxoBuii KoK XapKiBCBKOTO
YHIBEPCUTETY»

Haykosuii kepignux: noueHT Kadenpu
KPHMiHAJIBHO-TIPaBOBUX JANUCIHILIIH

Ta aIMIHICTPATUBHOTO MPaBa

TOB «XapKiBCbKHii YHIBEpPCUTET», KaHIUIAT
topunuuHux Hayk Kpaiinux I. C.

IMUTAHHS 3ACTOCYBAHHA IITPA®Y SIK BULY
KPUMIHAJIBHOI'O IOKAPAHHSA B YKPAIHI

Binmosigao no cr. 53 KK Ykpainu mtpad € rpoiroBiUM CTATHCHHIM,
110 HAaKJIAJA€ThCS CYAOM Y BHITAIKaX 1 B MEKaxX, BCTAHOBJICHUX 3aKOHOM. Y
n. 14 nocraHoBu HneHyMy Bepxosnoro Cyny YKpalHH «Ipo npakTUKy
IIPU3HAYEHHA CyJaMu KpI/IMlHaJ'II:.HOI‘O TIOKapaHH» Big 24 xoBTHs 2003 p.
Ne 7 BKazaHO: «IKIIO CAHKISA CTATTi (YaCTHHHM CTAaTTi) HE mepemdadae
OCHOBHOI'O MOKapaHHs y BUII mTpady, BiH MOXXe OyTH NPU3HAYCHUIT JIUIIe
B MOPSIKY MEPeXoay M0 Oiibll M’SKOTO BHAY MOKApaHHsS 3a HAasBHOCTI
mijicTas, nepeabauenux ct. 69 KK» [1].

B.II. Ko3upeBa 3a3Havae, moO pO3IMHUPEHE INPHU3HAUYEHHS CYAAMH
mrpady 3acayroBye Ha CXBaJleHHS, OCOONMBO KOJHM 1€ IOKapaHHI
3aCTOCOBYETBHCS SIK albTepHATHBA M030aBJICHHIO BOJII HA MEBHUH CTPOK [2,
c. 13].

[pakTyka mpu3HAueHHS CyJaMHd TOKapaHHs y BUILIIL mtpady 3a
BYMHEHHSI KPUMIHAJIBHUX MPABOINOPYIIEHb BHIJINAE 3arajioM MPaBHILHOO.
IIpote TpamisFOTbCS W HENOJMIKH, 3-TIOMDK SIKMX HAHOUIBI THUIOBUM €
BH3HAYCHHS y BUPOKAX TPOLIOBOI Cymu mTpacy 6e3 0HOUACHOT BKA3IBKH Ha
KUIBKICTB HEOII0/IaTKOBYBAHUX MiHIMYMIB JI0X0/IiB TpomajsH [3, c. 143-144].
Tak, AmyeBcbkUM MiCEKHM cyznoM JlyraHcekoi o6iacti rpoMasiHuHy 3. Oyiio
NpU3Ha4YeHo TokapaHHs y Burasidi mrpady — 510 rpu [4]. Takuii nocuts
PO3IOBCIO/PKEHHH MiXi He BimnoBinae sik nosoxxkeHHsM cT. 53 KK Ykpainu,
Tak 1 caHKmisM HopM OcobmmBoi wactmam KK VYkpaiam, y sSkux po3mip
mTpaHUX CTATHEHb BU3HAYEHO B HEONOJATKOBYBAHMX MiHIMyMax JOXOIIB
rpoMaasH. OKpiM TOTO, 3a3HAYEHWH MiAXiA 1HKOJIM TaKOXX MPU3BOIWTH JI0
IpyOMX TIOpYIIEHb 3aKOHYy NP0 KPUMIHAJIBHY BiJOBITATIBHICTH MIOIO
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MiHIMJIBHUX OOMeXeHb, BcTaHoBieHMX y cT. 53 KK Vkpainm. Tak,
[Nponerapcekuii paitonHuit cyn M. JloHelbka BU3HAUKB 3aCyKeHOMY 1Tpad y
po3mipi 425 rpH [5], 110 B IepepaxyHKy CKJIaJae JHIIe 25 HEOTOIaTKOBYBaHUX
MIHIMYMIB JIOXOZiB TPOMAJISIH, NPU I[OMY MIHIMAJIBHY MeXy s mTpady
BCTAHOBIICHO Y po3Mipi 30 HEOMOAATKOBYBAHMX MiHIMYMIB JIOXO/iB TPOMAISTH
(a. 2 ct. 53 KK VYkpaian). Crin norogutucs 3 Kpattaukom I'.C., mo Taka
MIPaKTHKa TOTPeOye Meperiisiay CyJOBUMH OpraHaMH 3aCTOCYBAHHS ITOKapaHHs
y Buriagi mrpady [3, c. 144].

[cHyIOTH TakoX BHUNAAKHM, KOJIM CYAM, INpH3HAYalO4M MITpad,
O0OMEXYIOThCS BKa3iBKOIO JIMIIE Ha KUIbKICTh HEONMOJATKOBYBAHHX
MIiHIMyMiB JOXOJIB TpOMaJsiH, HE 3a3Hayaroyd po3Mmip ITpady B
IpUBHEBOMY BUMIpi. | He3BaxkalouM Ha Te, 10 3aKOHOJIABEllb HE BKa3ye Ha
HEOOXIJHICTh TAKOTO MEPepaxyHKy, MOKHA IIOTOAWUTHCS 3 IyMKOIO, IO
TaKA{l WiAXIA 00 BH3HAYCHHA pPO3Mipy MTpady y BHPOKY € OUIBII
MIEPEeKOHJIMBUM Ta BIINOBiZae MoyokeHHsM 5K cT. 53 KK VKpa'l'HI/I TaK 1
HopMaM OcobmmBoi wactuan KK Ykpainu, BogHOYAC TaKWid MiAXif € OiibIn
CKJIaJIHUM 1 MEHII 3p03yM1J'II/IM JUISL 3aCYJDKCHOTO, SIKHii NEPEBAKHO He €
IOPHCTOM Ta 3MYIIECHUI Oy/ie 3BepTaTUCh 32 BIAMOBIIHUMH P03’ ICHEHHIMU
JI0 CYJJli, aIBOKATIB 4M iHIIKX 0ci0 [3, c. 144].

Haii0ijbn MpaBHIBHUM BBaKAEMO IIJXiN, KOJMH CyId y BHUPOKAxX
BKa3yIOTh 1 Ha KUIBKICTh HEOIIOJATKOBYBAHIX MiHIMYyMiB JOXO[IIB TPOMAJISH, i
Ha X eKBiBaseHT y TpuBHi. [lo-miepie, e Binmnorimae momoxeHHsM cT. 53 KK
VYxpaiau ta cankuism HopM OcobmmBoi wactuan KK Ykpainu, a mo-nmpyre, €
OUTBII 3pO3YyMITMM Il CyO’€KTIB KPUMIHAIBHUAX MPaBOTOPYIICHb. [l
3aKpIMUICHHS TaKOT MPAKTUKK BBAKAEMO 32 JIOLIUIbHE 3aponoHyBaTy [Lienymy
Buioro creriamizoBaHoro cyay YKpaiHM 3 pO3IVIAAY [HBUIBHHX 1
KPUMIHATBHUX CIpaB HaJaTH B IIOCTAHOBI, MPHUCBSYCHIH IHTaHHIM
NPU3HAYEHHS IOKapaHHs y BUMJISIL ITpady, TaKy PEeKOMEH/IAI0: «CynaM bl
Yac TNPHU3HAYCHHS IIOKAPaHHS y BUIISL IITpady BapTo 3AiHCHIOBATH
NepepaxyHOK HEONOJATKOBYBAHHX MiHIMYMIB J10XOJIB IPOMAaJisiH y TPHBHI Ta
BKa3yBaTH B OOBHHYBAJILHHUX BHPOKAax SK Ha KUIBKICTH HEOIOJATKOBYBAaHHX
MiHIMYMIB JI0XO/IiB TPOMAJIsiH, TaK i Ha €KBIBAJICHT Y IpHUBHI» [3, . 144].

BigmoBinHo 10 4. 3 cr. 53 KK Vkpaiuu mrpadp moxe OyTH
MIPU3HAYECHO CYJIOM i SIK OCHOBHE, 1 SIK JI0IaTKOBE TIOKapaHHs 338 YMOBH, 11O
Horo crneuianipHO nependadeHo B caHkiii HopMu OcobnmBoi yacturn KK
VYkpainu.

Y HayKOBIH JTEpaTypi MPAaKTHYHO HIXTO HE 3anepevye NpOTH
MPOTIO3MLIM M0J0 30UMBIIEHHST KUIBKOCTI CaHKLiH, y SKUX mTpad
nepenb6avyaBcsi O sSK JomaTKOBe MokapaHHs. HaykoBumi, 3BepTaro4mch 10
npoOiemMu pHU3HaueHHs MTpady sIK J0JAaTKOBOTO MOKapaHHS, 3a3HAYaroTh,
10 MOTEHIIHHI MOXJIMBOCTI ImTpady sSK nomaTkoBoro mokapanHs B KK
Ykpainu 3anuImianch, Ha Kajb, MPAKTUIHO HEpealizoBaHuMU [3, ¢. 144; 6,
c. 113; 7, c. 247; 8, c. 210]. BogHouac mrpad € epeKTUBHUM 3acO000M
MoTIepeKEHHs BYUMHEHHSI KPUMIHAJIBHUX NPABONOPYILIEHb, a TAKOXK CHPUSIE
TIOTIOBHEHHIO JIEP’KaBHOTO OIO/DKETY B pa3i MOXKIMBOCTI ocobu i#oro
CINIATUTH, TOMY BapTo Oyno O mependayuTH JOAATKOBE IOKApPaHHS Yy
BHTIIAAL mTpady Oinbmr mmpoko [3, . 144; 7, ¢. 313; 9, ¢. 72; 10, c. 220].
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Tomy MoxHa morogutucs 3 mnporo3umniero 4. 3 cT. 53 KK Ykpainu
chopmynroBatu TakuM yuHOM: «lllTpad sK monaTKoBEe MOKapaHHS MOXeE
MIPU3HAYATHUCS CYJIOM 1 TOJI, KOJH BiH HE mepea0avaeThCsl B CAHKINII CTATTI
(vactunu crarti) OcobnmuBoi yactuau KK Ykpainu» [3, c. 145], Tomy 1o
I[e: TO-TIEpIe, CIPUATHME CYTTEBOMY CKOHOMIYHOMY €(EKTy Ta MOXKE
CHPUSATAME  BIAIIKOAYBAaHHIO YacTHHM BHUTPAT Ha  PO3CIiAyBaHHA
KPUMIHAJBHUX IPOBAUKEHb 1 CYNOBHH pO3MIISLA; MO-ApYyre, MO3BOIHUTH
CydaM  HaJeXHO  BPaxOBYBaTH  CTYMiHb  TSDKKOCTI ~ BUMHEHOTO
MIPaBOIOPYILIEHHs, 0co0y BUHHOTO (cT. 65 KK Ykpaiun).

Takoxk BBa)Karo HEOOXiTHMM 301JIBLIMTH Yac PO3CTPOUYKH BUILIATH 3
1 poky (4. 4 ct. 53 KK Ykpainu) 10 3 pokiB 3a KpUMiHaJIbHI MPOCTYIKU Ta
a0 10 pokiB — 3a 3JI0YMHH, BPaxOBYIOUM MakcuMaibHy Mexy (50000
HM.A.T. abo 850000 rpH), OCKIIBKM €KOHOMIYHE CTaHOBHWINE B KpaiHi Ta
JOXOJM TPOMaJAsH YKpaiHM HE 3aBXKAW JIO3BOJIIOTH CIUIATUTH IITpad 3a
OIMH PIK Ta BPAaxXOBYIOUM MOXJIMBI HECIPHUATINBI HACTHIIKA Yy pasi
Hecmiatu mtpady, mo 3a3HadeHi B 4. 5 cr. 53 KK Ykpainn.
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Kpumniox Hamania Onexcandpisna,
3m00yBay CTyIEHs BUIOT OCBITH OakajgaBpa
HHI Ne 1 HarionansHoi akajgemii BHYTPIIIHIX
crpaB

Hayxkosuii kepisnux: podecop kapeapu
OTIepPaTUBHO-PO3IIYKOBOI AIsITEHOCTI
HarionansHOi akageMii BHYTpIIIHIX CIIpas,
KaHIUIAT IOPUINIHNX HAYK, JOLCHT

Maproe M. M.

ITPABO HA 3AXHCT Y KPUMIHAJIBHOMY ITPOBA/I’KEHHI

CrorozHi, YkpaiHa € cy0’€KTOM MIKHApOJHHMX BiJHOCHH, IOJITHKOIO
SKOi € TPUMaHHS KypCy Ha €BpOIHTErpamito, IO € MEBHUM IOIITOBXOM Ha
NPUHAHATTS Ta 3MiHY BXKE ICHYIOUMX HOPMATHBHO-TIPABOBHX AaKTIB YpSIOM
KpalHH, BIATIOBIIHO 710 HOPM MDKHApPOAHOTO 3aKOHOJABCTBA. TaK, BUXOASIH 3
HOPM MDKHApOJIHOTO 3aKoHOAaBcTBa Ta KoHcrurymii YkpaiHm — mpaBa Ta
CBOOOIIH JIFOIMHN BU3HAIOTHCS HAWOLIBIIOI COIiabHOIO IIHHICTIO JACpKaBH,
SIKi B CBOIO Yepry IMOBUHHI HEro 3axuiarucst [1].

Ko>xHOro nHsI mpaniBHUKKM NPAaBOOXOPOHHUX OPraHiB 3aTPUMYIOTh
0ci0, MiJI03pIOBaHMX Yy BYMHEHHI KPUMIHAIBHOTO MpaBoropylueHHs. Tax,
UM 0cobaM, BIAMOBIAHO 10 HOPM KpHUMiHATBHOTO MPOIECYaIbHOTO
koxekcy Ykpainu (mami — KIIK) mae HamaBatuch ocoba, yImOBHOBa)keHa
3MIMCHIOBATH iX 3aXHCT [2].

Hapas3i, 3akoHOJaBCTBO HAIIOI KpaiHU TO3BOJISE KOXKHIH 0c001 Oyab-
SIKIM YHHOM Ta y OyAb-SKuil croci0, He 3a00pOHEHH 3aKOHOM, 3aXHIIATH
cBOi mpaBa Ta cBoOOAM. 30Kpema, NMUTAHHSA 3a0e3MeueHHS 3aXUCTy ¥y
KpUMiHaJIbHOMY MPOBA/PKEHHI B YCI 4acH CTaHOBWIJIO HAayKOBHU iHTepec
BITUM3HSHUX AochiiHuKiB. [IpoGnemaM yHIOCKOHAJEHHS KPUMIiHAJIBHOTO
MPOLIECYAJIHOTO MpaBa B YaCTHUHI IHCTUTYTY 3aXHCTY MPHUCBSUEHO YMMAJIO
HAYKOBHX Ipallb BITYM3HIHUX 1 3apyOiXKHMX BUeHHX. Tak, BaroMmii BHECOK
y po3poOKy BiAmoBigHOI mpoOiemaTuku 3pobdmin  B. AmameHko,
C. Ampnept, A. biprokoBa, T. BapgonomeeBa, M. [lebepr, A. JlepuHa,
B. Manspenko, M. Mapkym, O. Muxaitienko, B. Hopa, B. CaBuupkuii,
B. Teprumuuk, Ta iHumn. IXx mpami cTaau (yHIaMeHTaIbHOW 6a3010 s
MOIATIBIIIOTO AOCIIIKEHHS TaHO1 mpobIemMu.

VY4acTh 3aXMCHHUKA € BaKIHBOIO TapaHTicI0 3a0€3MeUeHHs paBa Ha
3aXHUCT Y KPUMIHAJIBHOMY CyJIOYHMHCTBI. MOTro NisuIbHICTE Mae colialibHUI
XapakTep, OCKUIbKM  Oyaydd  OpIEHTOBAaHOK Ha  CHPOCTYBaHHS
OOBHHYBAa4YeHHS,  BCTAHOBJIIEHHA  0O0CTaBMH,  SIKI  ITOM SIKIIYIOTh
BIJIIOBIIAJILHICTH IM113aXKCHOTO, 3a1100iraHHas MOPYILIEHb Horo
KOHCTHTYLIHHMX TIpaB, BOHa 3/IMCHIOEThCS HE JIMIIE B iHTEpecax
(mimo3proBaHOr0), 0OBHHYBAUEHOTO, a i B IHTEpecax MpaBoOCYAI.

BaxnuBe miciie B 3a0e3nedeHHI MpaBa Ha 3aXUCT, y T.4. MpaBa Ha
JOCTYIl 10 TIPaBOCYIAs, Bimirpae amBokarypa. Y cr.3 3akoHy YKpaiHu
«[Ipo anBokaTypy Ta aIBOKAaTChbKy MisUTBHICTEY» [3] BCTAHOBIEHO, IO
JiSUTBHICTh aABOKATypH perymroeTbess KoHcTuTymiero Yipainu, iHIIAMHU
3aKOHOJIaBUMMHM aKTaMH YKpaiHu. OKpiM [bOTO, MiSUIbHICTH aJBOKaTypH B
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YacTHHI 3a0e3NeueHHs] NpaBa OOBMHYBAYEHOIO HA 3aXHCT PEryJIOETHCS
I1i13aKOHHUMH HOPMATHBHUMHU aKTaMH, y T.d. CTATyTaMH aJBOKATCHKHX
06’exHanb, [IpaBunamu agBokatchkoi ernku [4] rtomo. besnepeuno, Bei
HOPMH LIMX aKTiB MaroTh BinnoBizatn KoHcTHTYLIT Ta 3akoHaM YKpaiHu.

TakuM dYHMHOM, TIONEPENHBO MOXKHA 3POOMTH BHCHOBOK, IIO
3a0e3nedeHHs aABOKATypOlO IIpaBa Ha 3aXHCT Yy KPUMiHAJIBHOMY
MPOBa/DKEHHI — 1€ MDKTaily3eBHH I1HCTUTYT abo0 CyOIHCTUTYT, SIKUH
BKIIFOYAa€ 3aKOHOJABCTBO, LIO PETyJIOE JiSUIBHICTh aJBOKATYPH, SIK MEBHOI
opraisainii IisJIbHOCTI aJIBOKAaTIB, Ta 3aKOHOMABCTBO, IO T'apaHTye 0CO01
npaBo Ha 3axucT. He BHMIankoBo B HAayKOBiM JiTepaTypi NpH aHami3i
rapaHTiii IpaB 0cOOM Ha 3aXUCT Y KPUMIHAJIBHOMY CYJOYMHCTBI MPUHHSATO
BUJAUIATH SIK €JEeMEHT IMX TapaHTid — ICHYBaHHS CaMOI'0 IHCTHUTYTY
3axucry. Tak, B. Ilonemomko, FO. SIHOBIY po3risigaroTh YMOBH iCHYBaHHS
IHCTUTYTy 3aXHCTy B KpHUMIHaJIBHOMY CYJOYMHCTBI Ha IpaBax
opraHizaiiiinoi ¢pyHkuii, a He QYHKII] KPUMIHAIBHOTO MPOLECY B LITOMY
SIK (1)yHKL111 TIPOTHJICKHIA OOBHHYBAUCHHIO [5] Ha namy IYMKY, 3aXHCT ie
CaMOCTIHHOI0 (YHKII€I0 B MpOLECyalbHIHl MiSIBHOCTI, OCKLIBKM 1i
HasBHICTH 3a0e3meuye mnpuHImN 3MaranbHOcTi (cT. 22 KIIK) 3a ymoB
3abesneuennss B KIIK rapanriii mpaB ctopin. [lificHO, ajpke ajgeKBaTHE
3a0e3reueHHsT IpaBa Ha 3aXHCT OOBMHYBAaYEHOMY MOJKIIMBE JIUIIE
HE3aJIeKHOIO MPOQECiHOI0 CaMOBPSIHOIO aIBOKATYpPOIO.

B ymoBax pedopMmyBaHHS KpPHUMIHAJIHHOTO MPOLECYaTIBHOTO
MIPOBAPKCHHS B IIJIOMY Ta iHCTUTYTY a/IBOKATypH 30KpeMa, BaXKIUBICTh Ta
IHTEpecC 10 3aXMCTY SIK IIPaBOBOTO SBHIIA BAXKKO IIEPEOUIHIINTH, aIKe came
3aBJISIKM Horo eeKTUBHIN peaiizauii 3a0e3nedyeThesi BCEOIYHUI PO3BUTOK
JIEMOKparii, pIBHICTh YYaCHUKIB KPUMIHAJIBLHOTO IPOBA/DKEHHS, IPaBO
Ii103pIOBaHOT0  (OOBMHYBau€HOr0) Ha 3aXMCT, 3MAarajbHICTh CTOPIH,
CIpaBeJIUBE MPABOCYIA Ta AOCSITHEHHS ICTUHH y MPOBajpKeHHi [6, ¢. 11].
ADKe TpaBO Ha 3aXUCT BiJ MiJO3pH Ta OOBHHYBaueHHS y BYMHEHHI
KPUMIHAJIBHOTO MPABOMOPYIICHHS € HEBiJ €MHHMM, IIPUPOAHMM IIPaBOM
JIIOIMHM, 3araJIbHOBU3HAHUM TIPHHIMIIOM MDKHApOIHOTO MpaBa (M. «C»
1. 3 ct. 6 KoHBEHIIiT Ipo 3aXHUCT MpaB i OCHOBHUX CBOOO/I JIFOAWHU), OJTHUM
13 OCHOBHHMX KOHCTHUTYLIHHMX IPaB JIIOJWHYU Ta rpoMaasHuna (ct. 59, cr. 63
Konctutynii Ykpainu), 3a0e3nedeHHS SKOTO € 3arajdbHOI0 3aca/iolo
KpUMiHaibHOrO cymounHcTBa (1. 6 4. 3 c1. 129 Konctutyuii Ykpaiuwu,
ct. 20 KIIK VYkpaiHu), BaXJIMBOK TapaHTI€0 [OCSATHEHHS 3aBJaHb
KPUMIiHaJIbHOTO MPOBAJPKEHHS, 3aKpilieHnx 3akoHonaBueMm y cr. 2 KIIK
VYkpainn.

[lepeBaraMn 4MHHOTO 3aKOHO/ABCTBA IIO/I0 3a0€3IEYECHHs MpaBa Ha
3aXUCT Y KPUMIHAJIHHOMY TPOBa/UKEHHI € HACTYMHI IOJIOXKEHHS:
1) 3akpimnenns y Hopmax y KIIK Ykpainu 3a6e3neueHHs mpaBa Ha 3aXKCT 5K
OJIHI€T 13 BUXITHUX 3acaji KPUMIHAILHOTO TPOBAKEHHS, IO CBIIYUTH TPO
HaJaHHS JIaHOMY TIpaBy OCOOM BHKJIIOYHO OCOOJIMBOTO 3HAYCHHS,
2) BusHauus y cr. 20 KIIK VYkpainu mimzo3prooBaHOro, 0OBHHYBadeHOTO,
3aCy/DKEHOTO Ta BHIIPABJAHOTO AK 0OCi0, sIKI MArOTh MPaBO Ha 3aXUCT (sKe
BKJIIOYAE YCIO CYKYIHICTb IIPOLECYaJbHUX IMpaB, BHKOPHCTAHHS SKHX
JI03BOJISIE IOMY OCOOMCTO 3aXWINATHCS BiJ| IMiZ03pH, OOBHHYBAueHHS) 1 LeH
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3axucT iM 3abe3medyeTbest 3 OOKy JepikaBW; 3) TrapaHTyBaHHS JEp)KaBOIO
3a0e3reueHHs] HaJaHHA Oe30IIaTHOI MPaBOBOI JOMOMOTH MiJIO3PIOBAHOMY,
00OBHHYBaueHOMY y BHUINajKax mnepeadadeHux 3akoHOM; 4) TpaHchopmaris
poIi ciiuoro, MPOKypopa, CIIIUoro cyiui, Cyay B IUIaHi 3a0e3nedeHHs
mpaBa Ha 3aXWCT, SK MAUUIGHICT i3 CTBOPEHHS MependadeHuX 3aKOHOM
MIPOIIECYATFHIX YMOB JUISI BUKOPUCTAHHA IiO3PIOBaHUM (OOBHHYBAaYCHHM)
Ta HOT0 3aXMCHUKOM HA/IaHHUX IM 3aKOHOM IPAaBOBHX MOXUIMBOCTEH. Pazom i3
TAM,  BCTaHOBIEHO ¥  HEJONIKM  KPHUMiHAJIBHO-TIPOLECYaTbHOTO
3aKOHO/ABCTBA, IO MOTPeOYIOTh YTOUHEHHS Ta BJIOCKOHAJEHHS, 30KpeMa:
1) BUKITIOUCHHST 3aKOHOJABIIEM 3 Kola o0cCi0, SKUM MOXKE HaJaBaTHC
Oe3oruiaTHa IMPaBOBa JONOMOTra 3aCy/XKEHOTO 1 BHIPABIAaHOTO, OJHOYACHO
BKa3aBIIH iX SIK YYaCHHKIB IPOLECY, SIKMM TIPaBO Ha 3aXHCT 3a0€3MeUy€eThCs;
2) HEOOCTATHBO YiTKA BHU3HAYEHICTH MIOJO CIIBBIAHOLIEHHS IOHATH
«TpeNCTaBHUK» 1 «3axucHUK» y HoBoMy KIIY Vkpainm, mo crBOproe
MpakTHYHI TpoOieMH peami3amii mpaBa HA 3aXHCT, 3) MATaHHS IOJO
3aKOHOJNABYOI MO3WIII 3 TPUBOAY HEOOXiTHOCTI  MiATBEpIKCHHS
MOBHOBaYXEHb aJ[BOKATa BUTATOM 3 €IIMHOTO PEECTPY aJBOKaTiB YKpaiHH,
OCKIIBKM TIpaBO Ha 3aMHSITTS aJBOKATCHKOIO [ISUIBHICTIO 3aCBIAYYEThCS
CBIZIONTBOM, M0 BHUmaeThcss KBamiikal[iiftHO-IUCIMIUTIHAPHO KOMICI€0
anBokatypu; 4) oOMeXEHHil XapakTep IpaBa Ha IPaBOBY JONOMOLY IJIs
cBinka, ockimpku HoBUi KIIK VYkpainm B m. 2 4. 1 ct. 66 BKazye Ha HOTO
MIPaBo JIMIIE KOPHCTYBATHCS IPABOBOIO JOMIOMOTOIO TP HaJaHHI NMOKa3aHb
Ta y4acTi y NPOBE/ICHHSI IHIINX TPOLECyaTbHIX Aiif [7- -8].

Omxe, MiICYMOBYIOUH, CITiJ 3a3HAYHMTH, IO 3a0€3MCUCHHS NpaBa Ha
3aXHCT Bl,uo6pa>1<ae 6asoBi izei, HaliCyTTEBILI pHCH MPaBOBOTO IHCTI/ITyTy
3aXHMCTy B KPUMiHaJIbHOMY NPOBA/DKCHHI, YTBOPIOIOYH TOH HOPMATHBHHMIA
(GyHIaMeHT, 13 SKOro TMOXOJATh 1 BHIUIMBAIOTH IOJIOXKEHHsS OLIbLI
JIeTaTi30BaHOro xapakrepy. Pazom i3 TumMm, 3abe3ledyeHHA aaBOKAaTypoOrO
IpaBa Ha 3aXHCT y KPUMIHAIBHOMY IIPOBA/PKCHHI — 1€ MIKrary3eBHi
IHCTHTYT a00 CYOIHCTHUTYT, SIKHH BKIIOYA€ 3aKOHOJABCTBO, IO PETYIIOE
JISUTEHICTh aIBOKATYpH, SIK IEBHOI OpraHi3amii MisJIbHOCTI aJBOKATIB, Ta
3aKOHOJIaBCTBO, 1110 TapaHTye 0c00i MPaBO HA 3aXHUCT.
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Kyniw Ilonina Bauecnasgisna,

acIipaHT BiiTy OpraHi3arii OCBITHBO-
HayKOBOI MIATOTOBKK XapKiBCbKOTO
HalliOHAILHOTO YHIBEPCUTETY BHYTPIIIHIX
crpaB

NEPCIIEKTUBU CTAHOBJIEHHSI CYAY SIK CYB’€EKTA
EJIEKTPOHHOI KPUMIHAJIbHOI TPOLIECY AJILHOI
AISLJIBHOCTI

B ymoBax rimobanpHOI HmipKWTamizalii BapTo 3BEPHYTH yBary Ha
TpaHcopMmamito CyIOBOTO MPOBAIKECHHS 3 TPAAUIIHHOTO MAIepoBOro
¢dopmary B erekTpoHHUI. OCcOOIMBO JOIITBHAM TaKUH MOPSII0K MA€E CTaTU
B YMOBax MaHJEMil, KOJH B3a€MOJis Cy0’ €KTIB KPHUMIHAIBLHOTO IMPOIECY
Ma€ TMepPEeMIiCTUTHCH i3 (I3MYHO JOCTYIHUX 3aJ]iB AJsI CYAOBHX 3acifiaHb JI0
MACTAHUIMHUX. Biarak [OOLUIBHUM € JOCHI[UKEHHS IHWTaHHS 1100
BU3HAYCHHS IIEPCICKTHB CTAHOBJICHHS CyIy SK Cy0’€KTy €JIEeKTPOHHOI
KPUMiHAJBHOT MPOLIECYANbHOI JisSUTEHOCTI.

Hapasi cucrema «EnexTponHUi cyn» 1ie B 6aratbox KpaiHax, cepen
skux €, Hampukman, Kamama, CLIA, Iramis, BemuxoOpwuranis. Bona
J03BoJIsie  0e3 BUMHEHHs 3alBUX (I3MYHMX TpaH3aKLid 3a0e3MmeunTH
peajizallil0  MOBHOLIHHOTO CYJOBOIO Mpolecy. 3a  JOCIiKEHHIM
H. Tl'ony6eBoi, cyn micta Wxenwkoy vy Kurai Bneprue me y 2016 poui
NPOBIB CYJIOBUI MPOIEC 3 BUKOPHCTAHHSIM IOMYJSIPHOTO MECEeHIKepa
WECHAT, a v 2017 porui B MicTi XaHWKOY BIEpIIE BiIKPHUBCS iHTEPHET-
cya. TexHornoridyHa cyTh HOro poOOTH MOJATae B TOMY, IIO BECh IPOLEC
BEICTHCS 32 JOMOMOTOI0 BiEOKOH(EpeHIii, a BCi, KOTO «IiIKIIOYCHO,
BBXAIOTHCS pUCYTHIMH [1].

B VYkpaiui Konuemniis «EnekTpoHuuii cym» Oyiaa po3pobeHa ie y
2012 porui Ha PO3BUTOK MMOJIOKEeHb 3akoHy Ykpaiuu «IIpo cymoycTpiii Ta
craryc cyamiB» Big 07.07.2010 Ne 2453-VI , «IIpo mocTym 10 CymOBHX
pimens» Bim 22.12.2005 Ne 3262-1V, «IIpo HamionaneHy mporpamy
iHpopmarn3zauii» Bix 04.02.1998 Ne 74198 -BP [2]. B 2013 pomui B Ykpaini
Oymno 3ampoBamkeHo Kownmemmito ramy3eBoi mporpamu iH(opmaTm3armii
CyIiB 3arajbHOI FOPUCAMKIII Ta IHIIMX YCTaHOB CYIOBOi CHCTEMH, KOTpa
Oyma moromkena B paMkax HarionaneHoi mporpamu iHdpopMmaTH3amii Ta He
peamizoBana [3].

Hapasi, KpumiHaneHuM  mpolecyallbHUM — KOAEKCOM  YKpaiHu
nepenbadeHo  crarTio 35 mig  Ha3BOIO  «ABTOMAaTW30BaHA — CHUCTEMA
JIOKYMEHTO0OIry cymay» [4], sika B 3araJbHMX pucax 3a0es3redye po3oail
MarepiajiiB  KpUMIHAIBHOTO TMPOBAIPKEHHS MDK CyAIsIMHM, BH3HAUYECHHS
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TIPUCSDKHUX U1 CYAI0BOTO PO3IVISLAY, HajiaHHs iH(pOpMaLlii PO CTaH PO3IIIsiLY
MarepialiiB KpUMiHaJIBHOTO MPOBaKEHHS; LICHTpalli30BaHe 30epiraHHs TeKCTiB
BHUPOKIB, yXBaJI Ta IHILIKX IPOLECYaIbHUX JOKYMEHTIB, TOLLIO.

Takox, BiamoBimHo no Haka3y [lep»kaBHOI CymoBOI aaMiHICTpariii
VYxpainn Big 22.12.2018 Ne 628 «[Ipo mpoBeeHHS TeCTyBaHHS MiICHCTEMHA
«EnexTpoHHMIA Cym» y MICIEBHX Ta ameSmiHHUX cymax» 3 22 TpynmHs
2018 poxy Oymo po3moYaTo TECTOBY  EKCIUTyaTallil0  ITiICHCTEMH
«EnextponHmii cyn», omHak BimmosimHo mo Hakasy Jlep>kaBHOi cymoBoi
anMminicTpanii Ykpaiau Big 01.06.2020 Ne 247 TIpo 3ampoBapKeHHS B
JOCIiIHY eKcIuTyaTawito mincucreM «Enxekrponnuii cyn» ta «EnexTpoHHHI
KabiHeT» TonepenHid Haka3 OyJ0 CKacoBaHO Ta pO3MOYATO JOCITIIHY
eKcIITyaraliro miacucremu «EnexktponHuii cyn» ta moayito «EnexrpoHHunit
kabiner» 3 01 gepBHa 2020 poxy [5].

Sk Haronomye uneH Bumoi pagu npasocynas JI. Ileenosa, Buiua
paga TpaBOCYAds SK OpraH Cy[AIBCBKOTO BpSAYBaHHA ONCPATHBHO
3[IHCHWIA HU3KY KPOKIB, IIOO0 YacTKOBO 3amycTUTH «ENEKTpoHHHH Cymy,
Oyno iHiniioBano 3BepHeHHs a0 [lpesunenta Ykpainu, BepxoBnoi Panu
Ykpainn i3 TPONO3ULIEI0 BHECTH BIANOBIOHI 3MIHM JIO0 NPOLECYyalbHUX
KOJICKCIB, siKi O 3a0e3Mmeurii mpaBo ocid Ha JIOCTYTI JIO TIPABOCY ISt B yMOBAX
KapaHTHHY; 3BCPHCHHs 110 JlepaBHOi Cyn0BOI anMiHicTpauii Ykpainu, sika
MaJjla HeBIJKJIa[HO HAJATH Ha 3aTBEPDKCHHS IOJIOKEHHS Ipo €MHY CyI0BY
iHpopMmariiHO-TenekoOMyHiKaliiHy cucteMy (mami — €HITC) B pamkax
3a0e3MedeHHs yJacTi 0ci0 y CylOBHX 3aciTaHHAX IUCTAHIIIHO Ta HaJaHHS
MOXKIJIMBOCTI TIOa¥i JOKYMEHTIB B EJIEKTPOHHIH popwmi [6].

IMicns 3acimanns IlocrtiiiHoi komicii 3 mnuTaHb €IUHOT CyI0BOT
iHpopMaiiiHO-TeIeKOMYHIKaIliifHOT cucTemMu y Jsoromy 2021  poky
3actynauk ['onoBu JACA Vkpainn C. YopHyubKuii, 3BepHYB yBary, 1o B
3anpornoHoBaHiit penakuii [TonoxxeHHs npo €1uHYy CyqoBYy iHPOpMAIiHHO-
TEJICKOMYHIKAIIHHy CHCTEMY WIEThCS IPO BIPOBADKEHHS HAHOIMKYNM
gacom mume Ttux wmoxymiB €CITC, ski Ha CBHOTOAHI BXXE TOTOBI, —
«Enextponnmii  kabinet», «EmekTpoHHWA cym» Ta  HiIcuUcTeMa
BiJIcOKOH(epeHI3B 13Ky [7].

INoeranne 3anpoBamxenHs €CITC nepenbaueHO TaKoX MPOEKTOM
3akony Ykpainu Ne 3985 «IIpo BHECEeHHsS 3MiH J0 JESIKUX 3aKOHOJABUYUX
aKTiB 100 3a0e3NeYeHHs MOETANHOrO BIIPOBA/PKEHHS €IMHOI CyIOBOi
iHpopMaliHO-TeIEKOMYHIKAI[IfHOT ~ CUCTeMH»,  SKMH  HELIO0/JaBHO,
27 kit 2021 poxy, BepxoBHa Pana Ykpainu npuiiHsna micis AesKuX
nonpasok [8].

OCKiNbKM cepel OCHOBHMX II€peBar €JEeKTPOHHOTO CYIOYMHCTBA,
MaloTh OyTH HOro MIBHAKICTE Ta «IPO30OPICTb»; €(QEKTUBHUH Ta
pamioHampHUA po3monin  (IHAHCOBHX Ta IIIOACBKHX PECypciB  Cynmy,
3pYYHICTh SIK JJIsI YYacCHHKIB TpOLECy, Tak 1 A 3BHYAHHHMX TIpOMaJsTH
BHACTIIOK Ii7I0,1000BOT TOCTYMHOCTI Ta KOMYHIKaIlii, TO MOXHa 3pOoOHUTH
BHCHOBOK, III0 CyJOBa CHCTeMa YKpaiHU Hapa3i notpedye TepMiHOBoro
BJIOCKOHAJICHHS! IPOLECy CyA0unHCTBa. CaMe 1el HanpsiM pedhopMyBaHHs i
nepe)l6aqu0 CTpaTeri€lo  pO3BHTKY  OpraHiB  IpaBocyias  Ta
KOHCTHUTYLIHHOTO cymounHCcTBa Ha 2021-2023 poku [9], siky po3pobiieHO

320



Kowmiciero 3 muraHp npaBoBoi pedopMmu i3 3alydeHHSIM NPEICTABHHKIB
eKCIIepTHOro cepenoBuina, Bumoi pagu mpaBocyans ta Bepxosnoro Cyay,
i sky y rpyasi 2020 poky Oyno mepenano Ha posrisin IIpesuneHtosi
VYkpaiHu, oAHAK 0 LBbOro 4acy He MpUUHATO. Takum 4uMHOM, caMe I
cTpaTeris 3aKiaiga B co0i Taki KIFOYOBI HANpsIMH, SK IIBUIKANA PO3BHTOK
CJICKTPOHHOTO CYZOYMHCTBA, 3alPOBAKCHHS MOXJIMBOCTI pO3IIALY B
peKUMI OHJIAWH NEBHUX KAaTeropid cHpaB, a TaKOX YJOCKOHAICHHS
IHCTHUTYTIB aJbTEPHATUBHOTO BHUPIMICHHS CIIOPiB, TOMIO. | Bix cxBayeHHS Ta
aKTMBHOI ~ peamizamii Kol  3aJeXHTh  IOJAJbIIE  BIPOBAKEHHS
€JIEKTPOHHOTO KPUMIHAJIBHOTO CYZ0OUYHHCTBA B Y KpaiHi.
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Kyxma Beponixa Kocmanmunisna,
3m00yBay CTyIEHs BUIOT OCBITH OakajgaBpa
HHI Ne 1 HarionansHoi akajgemii BHYTPIIIHIX
crpaB

Hayxkosuii kepisnux: podecop kapeapu
OTIepPaTUBHO-PO3IIYKOBOI AIsITEHOCTI
HarionansHOi akageMii BHYTpIIIHIX CIIpas,
KaHIUIAT IOPUINIHNX HAYK, JOLCHT

Mapkose M. M.

MMPOKYPOPCBKHI1 HATJISII ML YAC JOCYIOBOT'O
PO3CJIIYBAHHS

OpnHi€l0 3 TOJIOBHUX TapaHTidi 3a0e3nedeHHS e(EKTHBHOTO
BHKOHAHHS 3aBJaHb KPHUMiHAJHHOTO IPOBAKEHHS € Halle)KHA OpTraHi3aIlis
MIPOKYpOPOM Hariny y GopMmi MpoIecyaabHOTO KepiBHHUIITBA JOCYIOBUM
pO3CIiAyBaHHAM, IO 3yYMOBIIOE€ AaKTYaJIbHICTh JAaHOI TEMH HayKOBOTO
JOCITIKeHHS, Hala€ TIOTYKHHUH IOIITOBX JUIS TOCTINIB B Ii€l cdepi. Amke
BimmoBimHo c¢r.2 KpuMiHaapHO MPOIECYANBHOrO KOJEKCY YKpalHu
3aBIaHHIMH KPUMIHAILHOIO MPOBAKEHHS € 3aXKCT 0COOH, CYCIIILCTBA Ta
JEPKaBU BiJ KPMMIiHAJILHUX IPABOIOPYIIEHL, OXOPOHA IIpaB, CBOOOI Ta
3aKOHHUX 1HTEPECIB YYACHUKIB KPUMIHAJLHOIO IIPOBAKEHHS, a TaKOX
3a0e3IeYeH s MBUIKOr0, MOBHOI'O Ta HEVIIEPEIKEHOIO DO3CIIIYBAHHA 1
CYIOBOIO DO3IVISIAY 3 THM, MO0 KOXXHHH, XTO BYHMHHUB KDHMIHAJIbHE
NIPaBOIODPVIIEHHS, OVB MPHUTATHYTHH OO BIANOBIOAIBHOCTI B MIDY CBO€I
BUHH, >KOJEH HEBHHYBAaTHH He OYB OOBHMHYBaueHHII a00 3acyKEHHH,
)komHa ocoba He Oyiia mijjgaHa HeoOIPYHTOBAHOMY IPOLECYATLHOMY
MIPUMYCY 1 100 10 KOKHOTO YVYaCHHUKA KPUMIHAIBHOIO MMPOBAKEHHS OyIia
3aCTOCOBaHA HAJICKHA ITpaBoBa mporeaypa [1].

Jis  po3risiy MHTaHHS —MPOKYPOPCHKOTO HATJISAY IO Yac
JIOCYIOBOTO PO3CIiTyBaHHS HEOOXiTHO BH3HAYHTH IO X € JOCYIOBUM
po3ciigyBaHHAM. AOH Ha HBOTO BiATIOBICTH BapTO 3BEPHYTHCH IO 1. 5 4. 1
cr. 3 KIIK, ge 3a3HayeHo, IIO JOCYIOBE DO3CIIIYBaHHS — CTaiis
KPUMIHAJILHOI'O IIPOBADKEHHSA, SKa IIOYMHAETHCS 3 MOMEHTY BHECEHHS
BiZloMOCTEH MPO KpHMiHAJIBHE IPABOIOPYIIEHHS 10 CIMHOIO DEECTPY
JOCYIOBHAX DO3CIIAYBaHb 1 3aKIHUYETLCS 3aKPUTTSAM KPHUMIHAJILHOTO
NPOBaKEHHST a00 HampaBiIeHHSIM 10 CyAy OOBHHYBAJILHOIO aKTa,
KJIOIIOTAHHS IPO 3aCTOCYBAHHS INPHUMYCOBHX 3aXOIiB MEIMYHOTO abo
BHXOBHOT'O  XapakTepy, KJOMOTaHHS TMIPO 3BUIBHEHHS OCOOM  Bif
KpHUMiHaIIBHOI BinoBinambHOCTI [1].

Amnanisyroun npouecyanbHHH craryc mnpokypopa 3srigHo 3 KIIK
VYkpaiHu, chmig mam’sTtaTd, o0 y4acTh MHPOKypopa Yy KpPHUMIiHAIEHOMY
nporeci BU3HAa4YaeThes Hacamiiepen 3akpimieHnMu cr. 121 Konerurymii
VYxpaian (yHIaMEHTAJIbHUME ITOJIOKCHHSIMHU 100 OCHOBHUX HAIPSIMKIB
nisuteHOCTI ab60 GyHKHiIH opraHiB mpokypaTypu Ykpainu. Cepen HuUX,
30KpeMa: MiATPUMAaHHS AEp)KaBHOTO OOBHHYBAu€HHS B CYMi; HArysg 3a
JOJICPKAHHSAM 3aKOHIB OpraHaMu, SIKi MPOBOMASATH ONEPATHBHO-PO3IIYKOBY
JISUTBHICTD, Mi3HAHHS Ta JIOCYAOBE CIIJCTBO; HADNIAL 32 JOJCPKAHHIM

322



3aKOHIB INIPH BHMKOHaHHI CYJIOBHX pIllleHb Yy KPUMIiHQJbHHMX CIIpaBax, a
TAKOX 3aCTOCYBaHHI 1HIIHMX 3aX0/1iB IPUMYCOBOI'O XapaKTepy, OB sI3aHUX 3
oOMexxeHHsIM ocobuctoi cBobomu rpomamsH. B cr. 36 KIIK VYkpainu
BKa3aHo, 1[0 POKYPOD, 3AIHCHIOIOUN HArJIsiA 3a TOJEPKaHHAM 3aKOHIB ITij
Yac TIPOBENCHHA IOCYAOBOTO DO3CIHIAYBAaHHI y (OopMi IpOIeCcyalbHOTO
KEpiBHHUIITBA TOCYAOBUM PO3CIiTyBaHHSM.

IToHATTSA MPOKYPOPCHKOTO HATILILY HE € JIETaTbHUM, TOOTO BOHO B
KPUMIHAJBHOMY IIPOLIECYaTbHOMY 3aKOHOJABCTBI HE BH3HA4YCHO. Ale
aHaJli3 HOPM J03BOJISIE BU3HAYUTH 3MICT 3a3HAYEHOTO TIOHSTTSL.

[Mpoxypopchkuii ~ Harysim —  Pi3HOBHJ — MiSUIBHOCTI  OpraHiB
MIPOKYpaTYpH, 110 3/IHCHIOETHCS Bijl iIMEHI YKpaiHChKOI JepKaBH 3 METOIO:
BCTaHOBJICHHsI cTaHy noTpuManHs Koncturyuii YkpaiHu 1 3aKkoHiB, IO
IOifoTh Ha TepuTopii VYKpaiHW; 3acTOCYBaHHS 3aXOMiB 10 IIOHOBJICHHS
MOPYIICHOI 3aKOHHOCTI; INPUTATHEHHA BUHHUX OCI0 10 BCTaHOBIICHOI
3aKOHOM BiAIOBINATIBHOCTI, a TPOIECyallbHE KEPIBHUITBO IPOKYpOPOM
JOCYIOBHM  PO3CIiIyBaHHAM BOadaeTbcs K e(eKTUBHHUHA  cIociO
3a0e3neueHHss 3aKOHHOCTI Jiif  Ta pIlIEHb OpraHiB JOCYIOBOTO
pOSCJ‘Il}lyBaHHH Ta peamizamii Bu3HaueHHX KOHCTHUTYIIiEO Ykpainu
BIZIMOBITHUX HArJISJOBUX ITOBHOBaXKeHb. Harmsy 3a jolepkaHHIM 3aKOHIB
y ¢opMi TpolecyalbHOrO KEpiBHHMITBa JI03BOJIIE HPOKYpOpy 3a
JIOIIOMOTOI0  O00OB’A3KOBMX JJISI BHKOHAHHS 3a3HAYEHHMMH OpraHaMH
BKa3iBOK, JOpYYEHb, MpOIECyalbHUX i Ta pimeHb Oe3mocepeaHbo
CIPSMOBYBATH XiJl Ta MEPeOIr KPUMIHAJIBHOIO MPOBA/DKCHHA Ha iHOro
JIOCYJOBUX CTaifX, HITECTPAMOBAHO BILIMBATH HA PE3yIBTAT JisSIBHOCTI
OpraHiB J0CY/0BOTO PO3CIiAyBaHHS Ta BHKOHAHHS HHMH 3aBJaHb
KPUMIHaJIbHOTO CYAOYMHCTBA, HacamIepes LIOJ0 3aXHUCTy ocoowu,
CYCHIJIbCTBA Ta JIep)KaBU BijJ KPUMIHAJIBHHUX IPAaBONOPYILIEHb, OXOPOHH
npaB, CBOOOJ Ta 3aKOHHHMX IHTEpECiB YYaCHHMKIB KPHUMIHAJILHOTO
NPOBA/PKCHHS, a TakoX 3a0e3MedyeHHs [IBHIKOTO, TIIOBHOTO Ta
HEYIEpeHKEHOTO PO3CIIiyBaHHSI.

Hdyxe BnyuyHuMm € 3ayBaxkeHHs B.JOpuumiumba, skuil BBaXkae, 110
IpoLecyaJibHe KEpIBHULTBO TIIOB’S3aHE 3 OpraHi3alli€lo J0Cyl0BOTO
PO3CITiIyBaHHS CIIPaBU 3 BHKOPUCTAHHSM HE BHYTPIIIHIX OprasizamiiHo-
YHPABIiHCBKHX MOBHOBAXCHb, & NMPABOBHX KPHMiHAJILHO-NPOLECYaIbHHX
TIOBHOBA)XEHb BJIaIHOPO3IOPAIIOTO XapakTepy, 3a1<p1nneHI/1x y cT. 36 KIIK
Ykpainu. Lle — pisHi BUAM KePiBHUUTBA, SK 33 CHOPIMOBAHICTIO, TaK i 3a
3MicTOM. SIKIIO mepummMii 3 HMX HampaBiieHMH Ha 3a0e3leueHHs BHCOKOT
opraHizamii mpami, TO JAPYIMd — Ha METOIUKY, TEXHIKY 1 TaKTHKY
PpO3cITiyBaHHS KpUMIHAIBHOI cripasu [2, c. 27].

AHaii3yloun INOBHOBaXXCHHS NPOKypopa, mepeabaueni cr. 36 Ta
nesknmu iHmmME crattsiMu KITK Ykpainu, cij 3ayBakuTH 1o npoxypop,
3MIMCHIOIYM HAIJSII 32 JOJEp)KaHHSAM 3aKOHIB IIiJi dYac TMPOBEACHHS
JIOCYZIOBOTO  pO3CHiZyBaHHS y (opMmi MpolecyalbHOr0 KepiBHHUIITBA
JI0CYI0BUM po3cni)1yBaHHﬂM YHOBHOB@XKCHHIA:  [OYMHATH  JIOCY/OBE
pO3CII1)1yBaHH$[ MATH TIOBHHH JOCTYII 10 MaTepialiB, J0OKyMEHTIB Ta iHIIHX
BIJIOMOCTEHi, 110 CTOCYIOTBCS JIOCYLOBOTO PO3CIiAYBAaHHS, JOpy4aTH
OopraHy  JIOCyJOBOI'O  pO3CIiIyBaHHS  NPOBEAEHHI  IOCYI0BOTO
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PO3CIiyBaHHs; JOPYYaTH CIiA4OMY, OpTaHy JIOCYJIOBOTO PO3CIiTyBaHHS,
BIMOBIIHMM OIEPATHBHUM I1iAPO3ALIaM TMPOBE/ICHHA Y BCTAHOBICHHI
TMPOKYPOPOM  CTPOK CIITUUX (po31IyKOBHX) Jiif Ta HEerjJacHUX CIITYNX
(po3uIYKOBHX) /iii, 1aBaTH BKA3IBKH W00 1X NPOBEACHHS 4i OpaTh ydacTh
y HHX, a 3a TOTpedu OCcOOMCTO TPOBOMUTH CHimdi (pO3MIYKOBi) mii;
CKacOBYBAaTH HE3aKOHHI Ta HEOOTPYHTOBaHI MOCTAHOBH CIITUNX; IPHUHMAaTH
NpOLECYaTbHi PIIUCHHS, y TOMY 9YHCII IIOJO MPOJOBKCHHS CTPOKIiB
JIOCYZIOBOTO PO3CITYBAHHS; [OTOUKYBATH 260 BIAMOBIISTH y IMOTODKCHHI
KJIONOTaHb  CHIAYOr0 10 CIiA40ro Cyadi mpo MPOBE/ICHHA CIL4YMX
(po3UIyKOBHX) JiH, HErJacHUX CligqunX (pO3LIYKOBHMX) Mid, IHIIMX
MpoIeCyalbHUX i YW CaMOCTIHO TOJAaBaTH CIIAYOMY CYIJi Taki
KJIOIOTAHHS; MOBIZOMIISITH 0C00l Ipo Mifo3py; 3aTBEpXKyBaTh YU
BIIMOBISTH y 3aTBEp/UKEHHI OOBHHYBANBHOTO aKTa, KIONOTaHb IIPO
3aCTOCYBaHHS IPUMYCOBHX 3aXO0JliB MEIUYHOTO a00 BUXOBHOTO XapakTepy,
BHOCHUTH 3MIiHM [0 CKJIQJCHOTO CIiJYUM OOBHHYBAJBHOTO aKTa 4YH
3a3HAUCHHUX KJIONOTaHb, CAMOCTIIfHO CKJIafaTH OOBHHYBAJIbHUII aKT UM
3a3HaueHi KIJIOTIOTAHHS; 3BEPTATHCSA 10 CYAy 3 OOBHHYBAIBHHM aKTOM,
KJIONOTAHHSIM TIPO 3aCTOCYBaHHS INPHMYCOBHX 3aXOJIB MEIUYHOro abo
BHXOBHOTO  XapakTepy, KIOMOTAHHAM  MPO 3BUIBHEHHS 0COOM  BiX
KpPUMiHaJIbHOI BiJINIOBI1AJILHOCTI; BUKOPUCTOBYBATH 1HIII MOBHOBAXXEHHS y
BUIIaJKax Ta y MOPSAKY, Hepez(6aqu0My Konexcom [3].

Tox, BigmosinHo 10 maHOi cTaTTi MPOKYpOp OE3MOCEpEeqHbO Kepye
JisIMH  OpTaHy JOCYZOBOTO pO3CIIAyBaHHS INOJO TPOBEACHHS IEBHUX
mporecyanrsHuX abo Cimiguux Aid, Oepe akTHBHY y4acTh Yy TpPOBEACHHI
Oyab-sAKOT MPOoIeCYaIbHOT, CJIi401 [1ii 200 caM MPOBOAUTH iX.

Ilig yac 3aifiCHEHHS MPOIECYAIbHOTO KEPIBHHIITBA, MPOKYPOP
peaiizye psi MpaB Ta BUKOHYE CBOI O0OOB’S3KH O€3MOCEPEAHBO Iij dac
MPOBEJCHHS TpolecyaIbHUX il (ciiguux abo HerynacHuX (CIiAYMx) Mii).
Bin ynmoBHOBakKeHHMII HaBaTH PEKOMEHIAIll UM BKa3iBKH Ji3HaBady abo
CIiTYOMYy, 3BEpTaTH YBary Ha HEJOJIKM JOMyIICHI Mmia 4yac iX poOoTH,
MPOBOJIUTH CAMOCTIfHO KOHKpETHI MpOIeCYyanbHi Oii Ta 000B’SI3KOBO
BUCTYNA€  KOHTPOJIOIOYOIO  JIAHKOIO TNPHUHHATHUX  pIIEHb  OpTaHiB
JOCYIOBOTO po3ciimyBanHs. [IpoTe y CBOTi MisSIBHOCTI BiH 3a00B’si3aHHM
HE JOMYCTHUTH 3aMIIlICHHS [T0CaJ BKa3aHUX 0Ci0
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Jamoéyuyvka Temsana,
acmipaHT KadeIpy KpUMIHAIBHOTO MPOLECy
HanionansHoT akaneMii BHyTPIlIHIX clpaB

®YHKIII FOJIOBYIOYOTIO M YAC PO3IJISIAY
KPUMIHAJIBHOT'O TPOBAIKEHHS B CY/II NEPILOY
IHCTAHIII KOJIETTAJIbHO

3rigHo 3 MO3MINEI 3aKOHOAABIP, BHKIageHoro B cT. 31 KIIK
VYxpainu, KpuMiHaTbHE MPOBAPKEHHS B CYy[i MepIIoi iHCTAHIII 3IIHCHIOE
CyIIsl OMHOOCOOOBO, KPiM BHUMAKIB, ependaucHux 4. 2, 3 i 12 mi€l crarTi.
Inetbest mpo Te, 0 KpUMiHAJIbHE MPOBAPKEHHS B Cy.i Nepioi iHCTaHIil
IIO/I0 3JIOYMHIB, 32 BYMHEHHS SIKMX Iepel0adeHo IOKapaHHA y BHII
1030aBJIeHHS] BOJII Ha CTPOK IIOHaJA AECSATH POKIB, 3/IMCHIOE KOJETiaJbHO
CyI y CKIIaAi TphOX cyaniB. KpmmiHaipHE MPOBa/KEHHA B CYOl HEpIIOl
IHCTaHIIl IONO 3JIOYMHIB, 3a BYMHCHHA SKHX Iepen0dadeHo IOBIiYHE
mo30aBJICHHS BOJI, 3MIHCHIOE KOJIETiadbHO CYJl V CKIIaJi TPHOX CYIJIB, a 3a
KJIOTIOTaHHSAM OOBHHYBAa4E€HOTO — CyJ MPUCSHKHUX Y CKIIadi IBOX CYIMIB i
TPbOX MPHUCSHKHUX. KpHMiHalbHE TPOBA/KEHHS CTOCOBHO  KiIBKOX
0OBUHYBaYECHUX PO3MIIAJAE CY IPUCSKHUX CTOCOBHO BCIX OOBHHYBAaYCHUX,
SIKIIO X04a O OJIMH 13 HUX 3asIBUB KJIONOTAHHS MPO TAaKUH PO3TJISLL.

KpuMmiHanbHe  TpPOBaKEHHS  WIOJO0  pPO3MIAAY  CTOCOBHO
HETIOBHOJIITHROI 0CO0M OOBHHYBAJIBHOTO aKTa, KJIOMOTAHb NP0 3BLILHEHHS
BiJl KpUMiHAJbHOI BiOIOBITaTBHOCTI, 3aCTOCYBaHHS IPUMYCOBHX 3aXOIiB
MEIMYHOTO YH BHXOBHOTO XapakTepy, iX IIOJOBXEHHs], 3MiHYy 4H
TIPUITMHEHHS 3]iIICHIOE CY/IsI, YIIOBHOBA)KEHUH 3TiHO i3 3aK0oHOM YKpaiHu
«IIpo cymoycTpiii 1 craryc cynaiB» Ha 3IiHCHEHHS KpPUMiHAJIBHOTO
MIPOBA/PKEHHSI CTOCOBHO HETIOBHOJIITHIX.

VY pasi sIKIo Take KpUMiHATIbHE MPOBAKCHHS Ma€ 3/IIHCHIOBATH CY/]
KOJIeTiaJIbHO, TOJIOBYIOYHMM IIiJ] 4ac CYZO0BOTO PO3INISALY MoOXe OyTH Jiuiie
CyIasi, YIOBHOBaXKeHHU 3rimHO i3 3akoHOM Ykpaiau «[Ipo cymoyctpiit i
CTaTyC CyAZiB» Ha 3IMCHEHHS KPUMIHAJIBHOTO IPOBA/KEHHS CTOCOBHO
HETIOBHOJIITHIX.

Ha mincraBi aHamizy BIONOBIZHHX 3aKOHOJNABYHX IIOJIOKEHB
BOa4yaeThCs, IO IPOLECYabHUN CTAaTyC TOJIOBYIOUOTO B CYIOBOMY
NPOBA/PKEHHI Yy BHINAAKY OJHOOCOOOBOTO pO3IJISAY CHPaBH € 3HAYHO
LUIMPLIMM, HDK TPOLECyalbHHH CTaryc TOJOBYHOYOrO B CyJIOBOMY
NPOBA/PKEHHI Yy BHNAAKy KOJEriaJbHOTO pO3MISAY CHpaBH. AKe
MPOLIECYAIbHOMY CTaTyCy TOJIOBYIOUOTO, IO € OJHOOCIOHUM CyJIEH,
IIpUTaMaHHe TOEHAHHS HOTO CTaTyCy SIK KepYIUOoro CyJOBUM 3aciJaHHIM
1 sIK cy i, mo 6e3nocepeHbO0 3iHCHIOE CYI0UYNHCTBO.

VY 3MarajgbHOMY KpHMiHAJIBHOMY MPOLEC] TOJIOBYIOUHH y CyJJOBOMY
3acijaHHi, peanizytoun nosnoxkenHs cr. 22 KIIK VYkpainu, 3abesneuye
3MIACHEHHS  yYYacHMKaMH  KPUMIHAJBHOTO  MPOBADKEHHS  iXHIX
IpoIecyalbHUX MPaB i BUKOHAHHS HUMH O0OB’S3KiB, CIIPSIMOBY€E CYIOBHH
po3riisin Ha 3abe3medeHHs 3’ACyBaHHS BCiX OOCTaBUH KPHMiHAIHLHOTO
MIPOBA/KEHHSI.
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KpiM TOro, rojoBylouMd CiligKye 3a JOTPUMaHHSAM HEBHOI
MIOCITIZIOBHOCTI JIiH, 110 YITKO periiaMeHTOBaHa 3aKOHOIaBCTBOM.

VY Hapamuiii KiMHaTi mepe] YXBaJIECHHSM pillleHHS BigOyBaeThCs
Hapaza KoJierii cyaniB (3a mpaBuWiIaMH, BCTAHOBJICHUMHM Ul CyIy IepIioi
iHCTaHIil) Mg KepiBHULITBOM TOJNOBYIOUOro. BomHowac yci mnuTaHHS
BHpiITye CKJIaI KOJIETil CyAmiB y Hapamdii KiMHATI MPOCTOIO OUIBIIICTIO
TOJIOCIB.

Kepytoun Hapamoro, TOJIOBYIOUHI HE BIpaBi THCHYTH Ha CYIMIB i
TIOBUHEH HaJaTH KOXKHOMY 3 HHMX MOJXJIMBICTH BHCIOBHTH CBOIO AYMKY.
CrnoyaTKky TOJIOBYIOUMI CTaBUTh Ha TOJOCYBaHHS IHTaHHA MPO
3aJI0BOJIEHHs (TTOBHE, 4YacTKOBe) ab0 HE3aJOBOJICHHS IPOLECyalTbHIX
Bumor.  Tak, cyamim Tpeba BIJNOBICTH HA 3alMTaHHS npo HasBHICTb
(Blz(cmiCTL) TiCTaB JUls 3MIHH 200 CKAaCyBaHHs CyZOBOTO PIlICHHS (JULs
NPUKIIAY, HEMPaBUIbHE 3aCTOCYBAHHS 3aKOHY YKDaiHH NP0 KPHMIHAIBHY
BIZMOBINAJIbHICT). BiMOBIBIIM MNO3MTHBHO Ha I€ 3alMTaHHA, CYyAMi
TIOBUHHI BHM3HAUUTHCS, Y YOMY CaMe€ BHSBHJIAcS Taka HENPAaBUIBHICTB.
[Ticnst UpOro PO3rIISAAIOTH MPOIO3HIIIT, BUCIOBICHI YYaCHUKAMH CYIOBOTO
MIPOBAJPKEHHSI, SIKi B3SUIM Y4acTh y PO3IIISAI, 1 CYIISIMHU.

VY mitepaTypi CIyHIIHO 3a3Hau€HO, L0 BAPTO TOJIOCYBAaTH MEpenyciMm
3a HaMCHPUATIAMBILI JJIsI OOBHHYBAa4€HOTO (3aCyIKEHOT0, BHIIPABIAHOIO)
MIPOTO3HIIii, a MOTIM — MEHII CIPHUATINBI I Hhoro [1]. Skmro Ha mepui,
CHPUSTIINBI AT HOTO YYaCHHUKA CYIOBOTO MPOBA/KEHHSI, IPOIO3HIIii Oy/e
oJlepKaHa TIO3UTHBHA BIATIOBiJIb, TO OOrOBOPEHHSA MEHII CIPUSATINBHX AJIS
i€l 0coOM TPOMO3WLid He 3MIHCHIOIOTH. [ OJIOBYIOUMA Mae CTaBUTH Ha
0OroBOpEHHSI Ta TOJIOCYBAaHHS KOHKPETHE 3alUTaHHS YU MPOMO3MLII0 a
TaKii opmi, m06 Ha HEX MOXHA Oyno nat TiNBKK a00 TO3UTHBHY, abo
HETaTHBHY BiINOBI/b. [IpHYOMY roJI0CyBaHHs MOXKYTh IPOBOMTH SIK LIOJO
OKpEeMHX 0Ci0, TaK i 1010 OKPEMHX CMi30/iB KPHMiHAILHO-POTUIIPABHOL
JisibHOCTI [2].

[lix gac po3risay KPHIMIHAIEHOTO TPOBAPKCHHS III0JJ0 HETIOBHOMITHIX
TOJIOBYIOUMM MO OyTH JIMIIE CyIUisi, YITOBHOB)XKCHHH 3TiIHO 13 3aKOHOM
VYxpaiau «[Ipo cymoycTpiif i cTaTyc cyauIiB» Ha 3iHCHEHHS KPUMiHAIBHOTO
MIPOBA/PKEHHSI CTOCOBHO OCOOM, LIO0 HE JO0Csriia BiKy 18-TH POKIB HA MOMEHT
VUMHEHHs [isHHA, TIepea0adeHoro 3akoHOM YKpaiHM PO KPUMiHAJIbHY
BI/INIOBIZIJIHICT. VOro NMOBHOBa)XeHHs Iepen0avyaroTh BHPIIICHHS NHUTaHb
LIOJI0 3aCTOCYBaHHS JI0 HENOBHOJITHBOTO, SIKWA BYMHMB 3JI0YUH, Y BHUITAJIKY
HOoro 3BUTHHEHHS BiJ KPUMIHAIBHOI BIAMOBIJAIGHOCTI Ta TIOKapaHHSI B
nopsizky, repenbadeHomy crartsiMu KK Vkpainu, y npuMycoBoMy MOPSIIKY
3aCTOCYBaHHS OOMEXYBaJbHHUX 3aXOJIB JIEPKABHOI'O NPUMYCY 3 METOI0 HOTo
BUIIPaBJIEHHS 0€3 3aCTOCYBAaHHS MOKapaHHs, a TAKOX 3aro0iraHHs BUMHEHHIO
HHMM HOBHX CYCITUIbHO HEOE3MEUHHUX JisHb.

TlonoByrounii Cym0BOrO MPOBAKEHHS IIMOJAO0 HETIOBHOJITHIX Mae
CremiagbHi MOBHOBAKEHHS IO 3AiHCHEHHIO KOHTPOJIIIO 3a THM, 00 ocobm,
AKi 0EpYTh Y HBOMY Y9aCTh, 3AIHCHIOBAIN NPOIECYaIbHI ii B MOPSAKY, II0
HalflMEHIIE MOPYIIVE 3BHYAHHWNA VYKIAA KHUTTS HEMOBHONITHBOIO ¥
BIJIIOBiIa€ Oro BIKOBUM 1 IICUXOJIOTIYHUM OCOOJIMBOCTSIM.
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Jvaceuvka Temana leaniena,
acmipaHT Kadenpyu KpPUMIHAIBHOTO MPOLECy
HanionansHoT akaneMii BHyTPIlIHIX crpaB

INOHATTA TA 3BHAYEHHSA IHCTUTYTY HNIACJIIJTHOCTI

JlronuHa, T1 KUTTS 1 3M0POB’S, YE€CTh 1 TIMHICTh, HEIOTOPKAHHICTD 1
Oe3meka BU3HAIOTHECA B YKpaiHi HAMBHIOI COIaNFHOIO INiHHICTIO [1].
IIpaBa Ta OOOB’S3KM JIOAWHH OXOPOHSIOTHCA OaraTbMa HOPMAaTHBHO-
MIPaBOBUMH aKTaMH SIK YKPAlHCBKOTO TaK i MDKHAPOTHOTO 3aKOHOJaBCTBA.
He Bunarkom € i KpuMinaneHU nporecyanbHuil Kogeke Ykpaiau (mam —
KIIK Ykpainu), npaBoBi MOJI0KEHHS SIKOTO

3a0e3neuyroTh iX TOTpUMaHHS Ha OyIb-sKiil cTaiil KpUMiHAIEHOTO
Iporecy.

[loaHsT MPaBOOXOPOHUSMH PEECTPYIOTHCS COTHI KpPHMiHAJbHUX
MIPOBA/KCHP 1 CaMe 3aBIAKH IHCTUTYTY MIACTIIHOCTI 3aJICKUTh KU OpraH
Ta B sKiit popmi Oyze IPOBOJUTH B HUX TOCYIOBE PO3CIITYBaHHS.

IHcTuTyT Hi,I[CJ'IiI[HOCTi Ma€ BaromMe 3HAYEHHS, OCKUIBKH BIJ
MIPAaBUIBHOTO PO3MOILTY I(pI/IMlHaJ'ILHI/IX TPOBA/DKCHB  3aIICKUTH SIKICHE
TMPOBEICHHA [I0CYI0BOTO po3cn1nyBaHH>1 Ta SIK HAaCINiJOK e(beKTHBHwTL
pean13au11 3aBlaHb KPUMIHAJIBHOTO TpOBaKeHHSA. KpiMm 11pOro, mei
[IpaBOBUI lHCTI/ITyT CIpUS€ YCYHEHHIO IyOIsikKy B po60T1 OpraHiB
JIOCYZI0BOTO pOSCHl}IyBaHHH a TaKOX B TCBHIAH Mipi 3MeHIIye
HAaBaHTQXXCHHS HAa CHiTYMX Ta Ji3HaBadiB. JlOCHiDKEHHS MOHATTS
MIACTITHOCTI € BAXIMBUM AaCIIEKTOM, SIKHH JOMIOMOXKE HE JIHIIEC YCYHYTH
PO30DKHOCTI MK OpraHaMH TOCYIOBOT'O PO3CIiAyBaHHS MIOAO0 BH3HAYCHHS
MiACTIAHOCTI, a W WiABHIOINTH SKICTH OCYIOBOTO pPO3CTIIyBaHHS Ta
chopMye €IHICTh Y PO3YyMIiHHI I[bOTO MOHSTTSI.

Ha cporomui KIIK VkpaiHu BCTaHOBIIOE OCHOBHI IIpaBHIIA
BU3HAYCHHS MIJICIIIHOCTI y KPUMiHAJIBHUX IPOBaKEHHX. B ToH e yac, B
HBOMY BiJICYTHE JOro 3aKOHOZaBYE (HOPMYJIFOBAHHS, WO MPU3BOAMTE 1O
PO3GIKHOCTI MOTTISLIB K Cepes HayKOBulB TaK 1 IPaKTHUKIB.

HoHsTTs. «IiACIAHICTE» y CBOIH HAYKOBUX NpALiX HaMaraiuch
po3kputH Taki BYeHi Ak B.M. Sromuncekuit, A.f. lyOuHCHKHA,
3.3. 3imarymnin,  M.C. Camaxos, JLJ. Yemokin,  M.C. Ctporosud,
M.B. 3axapos, 10.1. Kunas, A.A. Omapos, B.B. [1aBnoBchkui,
M.A. Tloropeupkuii, I.I'. bamunaceka, JI.B. JIo6oiiko Ta iHmi.

Y HaykoBHX KOJaX ICHYIOTH Pi3HI MiAXOAW MIOJ0 TOHATTA Ta
3Ha4YeHHSA HiacmigHocTi. OQHI BUSHI PO3YMIIOTH MiACHIAHICTD SK CYKYIHICTh
MpaBWi, SKI BU3HAYAIOTh MOBHOBAKEHHS OPraHiB PO3CIiAYBaHHS IIOI0
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BE/ICHHS TIEBHOTO KOJIa KPUMIHAIBHUX CIIpaB, 1HII — SK BJIACTUBICTH abo
CYKYITHICTb O3HaK KpPUMIHAJIBHOI CIIpaBH, SIKi BU3HAYaIOTh MOCAIO0BHUX 0CI0
JUTS T1 pO3CITiTyBaHHS.

Jns npuknany A.A. OMapoB Mmij HiICTITHICTIO PO3YMIi€ CYKYITHICTIO
MPaBWJ, JOTPUMAHHS SKHX JO3BOJISIE BCTAHOBHTH OpPraH, KOTPUH Mae
3MIACHIOBATH JOCYIOBE PO3CIiAYBAaHHSI KPUMIHAIBHOTO IPABOMOPYIICHHS.
B cBoro wdwepry, IHCTHTYT MiACHITHOCTI pO3IISLAaE SK CYKYIHICTh
KPUMIHAJIBHUX MPOLECYaTbHUX HOPM, IO MICTSATh IPaBHIA, JTOTPUMAHHSI
SKMX JO3BOJISIE BH3HAYaTW OpraH, SKUA Mae 3IIMCHIOBATH JIOCYJOBE
PO3CITiyBaHHS KpUMIHAIBHOTO ITPOBapKEHHs [2, c. 28].

Ha nymky 3.3. 3inarymrina, M.C. CanaxoBa Tta JI.JI. Yemtokina
MIJCTITHICT — CHCTEMa BCTAHOBJICHMX 3aKOHOM IIOBHOBa)XCHb OpraHiB
pO3CIiLyBaHHS IMIOAO BEACHHS IIEBHOTO KONA KPHMIHAIBPHHX CIPaB B
3aJIeXKHOCTI BiJI IX IOPUANIHUX BIACTHBOCTEH 3 METOKO JOCSATHEHHS YiTKOCTI 1
OTIEPaTHBHOCTI TPH HpOBeI[eHHi TIOMEPEIHROTO poscmigyBanus [3, c. 14].
Jlemno cX0XuM € pOo3yMiHHS mncmnHocn y M.B. 3axapoga [4, c. 7].

M.C. Ctporosu BU3Ha4aB MiJCIIAHICTH SK BIACTUBICTb CIIPABH, sKa
NoJara€ B TOMY, IO BOHA BITHOCHTBHCS JO BiJaHHS TOrO YH IHIIOTO
CIiaYoro uu Kareropii cmiggux [5, c. 411.

I.I'. BammHCchka BH3HAYa€ MiACHIAHICTD SIK CYKVIIHICTH YMOB, SIKi
JI03BOJISIFOTh BU3HAYWTH VIIOBHOB&KCHMX MOCAOBHX OCI0 Ha 3MiHCHEHHS
MIONIEPETHBOTO  PO3CIAYBAHHSA BIAMOBIZHO A0 TPAaBWI KPUMIHAJIBHOTO
CYIIOYMHCTBA. [HCTUTYT MiACTIIHOCTI MPOIIOHYE PO3YMITH SK CAMOCTiIHHUI
IHCTUTYT KPUMIHAJIBHOTO TIPOIECYAIBHOTO TIpaBa, 3MICTOM SKOTO €
CYKVITHICTb HOPM, 110 BU3HAYAIOTh MTOHATTS MICHIIHICTD 1 PETIaMEHTYIOTh
BIZITHOCHHH, 110 BUHHMKAIOTh MK CY0 €KTaMU KPHUMIHAJILHOTO CYJOYHMHCTBA
Ha JIOCYIAOBUX CTajiiX vV 3B’A3KY 13 PpO3MOJIUIOM  MiJICHIAHOCTI
KpUMiHaJIbHUX CIIPaB M HUMH [6, c. 6].

JI.B. JloGoiiko po3KpHBae MOHATTS IMiJICHIOHICTE SK CYKYITHICTB
03HAaK KPHMIHAJIBHOI CIIPaBH, 3TiHO 3 SIKUMH BOHA € HAJIE)KHOIO TOMY UM
IHIIIOMY OpTaHOBi IOCYIOBOTO ciincTBa [7, c. 127].

Bapro 3a3HaunTH, IO MiACHIIHICT, — II€ IEpII 3a BCE IPaBOBa
KaTeropisi, TOMy BU3HAYATH 11 SIK KITOBHOBA)KCHHsI OPraHiB PO3CIIAYBAHHSD € HE
30BCIM JIOPEYHUM, BPAaXOBYIOUH IO iX MOBHOB)XEHHS € JOCHTh HIMPOKHUMH 1
HE OOMEXYIOThCS JIMIIIC IPY BU3HAYCHHI Ta/a00 3MiHi MiACITHOCTI.

B Toi1 ke 4ac A1 OKpeCIEHHs Hallol AyMKH 3 NPUBOJY BU3HAYCHHS
TOHATTS «ITIZICNIIHICTBY BapTO 3BEPHYTHCS HE JIMIIE JI0 3aKOHOAABCTBA Ta
IOPUJIMYHOT JIITepaTypy, a W 3po3yMiTH JIEKCHKO-(hpa3eosoridHi 0coOIMBOCTI
BXKUBAHHUX TEPMIHiB.

3Bepratounch 10 BenaWkKoro TIyMayHOro CIOBHHMKA Cy4acHOI
yKpailHCBKOI MOBH, IiJl TOHATTAM «IPaBHJIO» PO3YMIEThCS 3i0paHHs
SKUXOCh TIOJIOKEHb, 10 BU3HAYAIOTH MOPSIOK BEJCHHS a00 JOTPUMAaHHS
4oro-HeOy/ib. [TOHATTS «03HaKa» B 3a3HAYEHOMY CJIOBHHKY PO3KPHBAETHCS
SK pHUca, BIACTHBICTh, 0COOOBICTH KOTO-, YOT0O-HEOY/ b, & «BJIACTUBICTH)» K
AKiCTh, O3HaKa, XapakTepHi MJui Koro-, dYoro-HeOyns. IloHATTS
«TOBHOB2)XEHHA» PpO3YMIEThCA SK NPaBO, HaJaHe KOMY-HEOyab s
3IIMCHEHHSI YOTOCh, a IOHSTTS «yMOBa» SIK IpaBWia, SIKi iICHYIOTb abo
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BCTAaHOBJICHI B TiH 4M IHINIM Tayry3i KUTTS, JiSUTBHOCTI, SIKi 3a0€31e4yIoTh
HOpMaIlbHY po0oTy uoro-ueOyap [8, ¢. 1100, 834, 194, 1000, 1506].

3 ypaxyBaHHSM BHKJIAJICHOTO, IIPOIIOHYEMO PO3YMITH MiICTIAHICTD SIK
BU3HAYCHI KPUMIHAJIGHUM IIPOLECYaJIbHUM 3aKOHOM TIPaBHJa PO3IMOALLY
KpPUMIHAIBHNX MPOBA/KEHb MIXK OPTraHaMH, YIIOBHOBKEHUMH HA TIPOBEICHHSA
JOCYZIOBOTO PO3CIigyBaHHA. B CBOIO depry, IiHCTHUTYT MiACIITHOCTI Mae
PO3TIIAATHCS SIK CYKYIHICTh TPABOBHUX HOPM, SIKI PETyJIIOIOTh KPHUMiHAJIBHO-
TpoLiecyalbHi BiTHOCHHA MDK OpraHaMH JOCYAOBOTO PO3CIiTyBaHHS IIONO
TIPaBUIIBHOTO PO3MOJIUTY KPUMIHAIBHUX MPOBaPKEHb.

HaykoBa mitepaTypa MICTHTh Pi3HOMaHITHI MiIXOAW O PO3YyMiHHS
TIOHSATTS «IIICIIJHICTBY, aHAII3YIOUYH SIKi MOXIIMBO COPMYITFOBATH BIIaCHE
YSBJICHHS PO LEH NMpPaBOBUI IHCTUTYT, SIKUH Ma€ BaXJIMBE 3HAYCHHS SK
JUISL IOTPUMAHHS IIPAB Ta CBOOOJT JIIOJMHM TaK i JUis 3a0€3MeUCHHs €HOCTI
Ta e(heKTUBHOCTI y JiSTBHOCTI OPraHiB 10CYJOBOTO PO3CIiIyBaHHS.
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Ocmpenxo Muxona Bikmoposuu,
a1 TOHKT KaeJpu KpIMiHAJILHOTO MPOLECy
HanionansHoT akaneMii BHyTpIilIHIX cripaB

YTOUYHEHHS IIOJIO0 BPEI'YJIIOBAHHS IIOPSKY
PEABLJIITAII OPUIUYHUX I PI3UYHUX OCIb

CydJacHe KpHMiHAIIbHE MPOIEeCyalbHE 3aKOHOJABCTBO YKpaiHH Mae
HU3KY HEBpETyJhOBAaHUX MPaBOBIAHOCHH. 30KpeMa, A0 TaKhX MOXKHA
BiIHECTH BITHOCHHH y cepi KpuMiHAIBHOI MpolecyalbHO1 peabimiTarrii
HE3aKOHHO TMPUTATHYTHX OCI0 70 KpPUMIHAIBHOI BiANOBiNaIBHOCTI
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OopraHaMu Jiep>KaBHOI BJIaJu. 30KpeMa, SK 3a3HAYaJloCh Y IIOTEpEqHIX
po0GoTax, HeBPErylIbOBAHOW 3aIMIIAETECS Cpepa peabimiTauii HE3aKOHHO
NPUTSTHYTHX /10 KPUMIiHAJIbHOI BiANOBINAIBHOCTI FOPHIHIHIX ocio [1,
€. 265-266]. Ik Oymo Bike 3a3HAYCHO, y MNPAKTHYHIA NisIBHOCTI 'y
Oi7TBIIOCTI BUMAAKIB CyJOBI OpPraHM HEXTYIOTh 3aCTOCYBAHHSM IOJOXKEHb
Pozgimy XIV-1 3aramsroi wactman KK Yxpainnm «3axomu KpuMiHAIBHO-
MIPaBOBOTO XapaKTepy 00 PUANIHAX 0cio» [1, c. 265].

VY 3B’43Ky i3 IIIM BUHUKAIOTh HEOHO3HAYHI CTABJICHHS JI0 TTOAI0HIX
pillleHb, BUHUKAIOTh KOJI3il, SKi YCKJIAQJIHIOIOTH MOXIIHUBICTh 3IIHCHEHHS
MIOBHOI[IHHOTO TPABOBOIO pPEXHUMY Yy cycminbcTBi. HikuemHi cynoBi
NPEle/ICHTH Ta IiHII IpolecyaibHi PIMIEHHS OpraHiB, IO 3AIHCHIOIOTH
KpUMiHaJIbHE MPOBAKCHHS, HIBEIIOIOTH JICTANbHICTh MPUHHATUX PpillIeHb
Ta MOXYTh INpPHU3BECTH [0 aHapXii y mpaBoBoMy moii. Pazom i3 TmM,
NPUHHATTS HEaJCKBaTHUX Ta HENPABOMIPHHUX DIlIeHb MiJ 9ac 3iHCHEHHS
KPUMIHAJIBHOI TIPOIECyanbHOi IiSUIBHOCTI YIOBHOBa)XEHHMH OpraHaAMH
BHKITUKAE Pi3HI NUISXW BUPIMICHHS TaKUX TAHEOHHUX MpPaKTHK. Tak, y cBOIi
po6oti H. BepxoBcbka «Hacniiku HEOOIpyHTOBAHOTO apeliTy OaHKiBChKUX
paxyHKIB MiJNPHEMCTB st Oi3Hecy Ta cmpobM iX CKacyBaHHS»
3aNpONOHyBala HACTYIHI BapiaHTH CKAaCyBAHHA HE3aKOHHOIO apeiTy
0aHKIBCHKMX paxyHKiB IMiANPHEMCTB, 10 CYTI FOPHIHIHHX oci0: nepuwiuii
cnocib nonseae y NOOAHHI KIONOMAHHA 00 CyOy nepuioi incmauyii, moomo
00 moeo e camoeo cyoy, AKUN MaxKuil apewm HAKuas, opyauti cnocio
NONA2AE Y OCKAPIICEHHI YXGANU NPO HAKAAOAHHA apeuwimy HA OAHKIBCbKi
PAxyHKu 6 anensayitinomy nopsaoky [2, c. 241]. Ha mamry mymKy Taki 3aXonu
€ TOJIOBUHYACTHMH Ta HE TapaHTyoTh 3a0e3nedyeHHs (i3MYHUM Ta
IOPUIAMYHAM 0CO0aM IMOBHOTO TIOHOBJICHHS Y BPQKEHHX ITifl Yac 3/iHCHEHHs
KPUMIiHaJILHOTO MPOBA/KEHHsI PEeNyTaliitHuX (JOBipa KOHTPAreHTiB, TOLIO)
Ta MailHOBUX IpasB.

BigmoBimHo mo HOpM 4. 1 cr. 2 KIIK VYkpainm <«zagdaunsm
KPUMIHATILHORO NPOBAOINCEHHSL € ... HCOOEH HeBUHY8amuUll He 6y6 008UHYBaUeHUU
abo 3acyooicenuil, JHcoOHa ocoba He Oyna ni00aHa HeoOIPYHMOBAHOMY
npoyecyanbHomy npumycy i wod 00 KOICHO20 YYACHUKA KPUMIHATILHO20
nposaodicentst 6YIA  3ACMOCOBAHA  HAJEdCHA npasosa npoyedypa» [3].
BuKOHaHHS BU3HAYCHUX BUMOI KDHMIHAJILHOIO MPOLECYAILHOTO 3aKOHY ITij
CHy JIMIIC MEXaHi3My peaGUNTAlifiHOMy MpOLeCy Yy KpUMiHAIbHIMH
NPOILIECYaNIbHIN IUIONMHI, OOOB’SI3KOBI PILIEHHS SIKOTO IOBHHHI HE JIMIIE
3a0e3nevyyBaTy MMOHOBJICHHS OCIO Y BTpaueHMX y MailHOBHX Ta HEMaiHOBHX
npaBax, a # CKacoBYBaTW paHillle NMPUHHATI HENPaBOMIPHI PIlIEHHS LUITXOM
BU3HAHHs HE3aKOHHOCTI IONEPEIHbO MPUHHATHX 3 BIAKPUTTSIM NPOBAJLKEHHS
JIWCIMIUTIHAPHOTO Ta/ab0 KPUMIHAIBGHOTO Y 3aleKHOCTI BiJ] 3aBJIaHUX
HETaTUBHUX HACTIJKIB peaOiTiTaHTaM.

Y4acTe IOpHANYHOI OCOOM y TakOMy IIOBHHHA TapaHTyBAaTHCS
YUHHUM 3aKOHOJABCTBOM. TaKkMM YMHOM, NMPOMOHYEMO BHECTH KOPEKTHBH
1o aeskux HopM KIIK Vkpainm: ct. 130 KIIK Ykpainu 3MiHHTH Ha3By Ha
«Peabinimayis.  Biowxodysanuns  (komneucayis)  wkoou,  3a80aHOi
Qizuynum, HOPUOUYHUM O0CODAM HE3AKOHHUMU PIUMEHHAMY, OiamMu Yu
oezdisnbricmio»; 4. 1 «llkoma, 3aBHaHa @isuunum ma/abo pPUOUYHUM
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0ocobam HE3aKOHHHMH DIIICHHSIMH, MiSMUA 4d OC3MisUIBHICTIO OpPraHy, II0
3IIMCHIOE ONEepaTHBHO-PO3LIYKOBY IiSUTBHICTH, JOCYJOBE PO3CIiTyBaHH,
NpoKypaTypu abo cyny, BIALIIKOJAOBYETHCS JEPXKAaBOIO 32 PaxyHOK
JepxaBHOTO OOpKETy YKpaiHM y BHIQJIKaxX Ta B MOPSJAKY, HepeadaueHnx
3aKOHOM ma 30ilicHIoEmbCa Yy peabirimayiinomy npoyeci»; 9.3
«Hacniokom peabinimayiiino2o npoyecy 6iOHOCHO Qi3UUHUX, FOPUOUYHUX
ocib € piwenHa npo peabitimayiro, y AKOMY 3A3HAYAIOMbCA NepeiK
nopyweHux nio 4ac 30ilCHeHHS KPUMIHAIbHO20 NPOBAONCEHHSA NpaAs, SKI
NOBUHHI OYMU He2AUHO NOHOGIEHI BIONOBIOHUM OEPICAGHUM OPSAHAM, 6UO
ma  HaiMeHy8amHs — MauHA, WO  HeoOXIOHO  NOBEPHYMU,  PO3MIp
giowkodosanoi wkoou. Piwenns npo peabinimayiro ¢izuunoi ma/abo
OpUOUYHOL 0cobU € niocmasoio Oiisi NOPYWeEHHs. OUCYUNTIHAPHO20 abo
KPUMIHAIBHO20 NPOBAONCEHHS BIOHOCHO 0CIiO, AKI NpUtiMaiu He3aKOHHe,
HeoOIpYHmMOoBane PilleH sy .
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OCOBJIMBOCTI OIIEPATUBHO-PO3IIYKOBOI MPOTU I
HE3AKOHHOMY 3BYTY HAPKOTUYHUX 3ACOBIB

[Mpotnaiss He3akOHHOMY 30yTy HAapKOTHYHHMX 3ac00iB € OJHUM i3
HampsiMiB -y cdepi  O0poTeOM 3 HE3aKOHHMM O00IroM HapKOTHKIB.
[MommpeHHs HAPKOTHYHUX PEUOBHH € HACTUIBKH III00AIBHOIO MPOOIEMOIO,
10 pOoOUTH 11 aKTyaJIbHOIO B YChOMY CBITi BIIPOJIOBXK OCTAHHIX JIECATUIIITh.

OnepaTuBHO-PO3IITYKOBA JiSUTBHICTD € THCTPYMEHTOM, SIKHH BUSBIISE,
MIPOTHIIE, PO3CIiAye KPHMiHAIBHI IPABOMOPYIICHHS Y cepi HE3aKOHHOTO
00iry HapkoTH4HHX 3aco0iB. 3a 3axkonom Ykpainu «IIpo omeparnBHO-
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PO3LIYKOBY AisTIBHICTBY» ONEPAaTHBHO-PO3IIYKOBA AiSIBHICTD 311HCHIOETHCS
OTIEPATUBHUMH IMiIPO3/iIaMU He TUTbKKM HarioHanpHOI moiIii, sska MOXKe
3aliMaTHCs PpO3CIiTyBaHHSAMH KpPHUMIHAJIBHUX NpaBONOpYyIIeHb Yy cdepi
HEe3aKOHHOro o0iry HapKOTHKIB a i miaposainamu J[lepkaBHoro Oropo
poscuigyBanb, Ciyx0ot0 Oesmekn Ykpainm, Ciyx00i0 30BHIOIHBOT
po3Bimku, Jlep:kaBHOI TPUKOPIOHHOI CIYKOHM, SIKI TakoX 3[iHCHIOIOTH
MDKHApOJIHE CHIBPOOITHHUTBO MK MiHICTEPCTBAMH Ta TPABOOXOPOHHUMH
CHy>K6aMI/I iHmmx gepxkas [1]. Tobro € Garato BiZOMCTB, sSKi MOXYTb
3alMaTHCs NPOTHIEIO HE3aKOHHOMY 00iry HApKOTHKIB I IpauiOBaTH
€IMHUM MEXaHIi3MOM, SKMHA cTaB OM ILIJIOI0 CUCTEMOIO 1Mo OopoThOi 3
HE3aKOHHUM OO0IroM HapKOTHKIB. 3BICHO IIi BIJIOMCTBa CIIiBpOOITHHYAIOThH
MDK co0olo, aje He B TakoMy TicHOMY opmari, 100 BUSIBHTH BCi
mopymieHHs B miff cdepi. Hacammepen moTpiOHO mparfoBaTH HAI CaMUM
(akTOM TOXO/PKEHHS HAPKOTHYHHX 3acO0iB HE TINBKH Ha TEpUTOPIl
VYkpaiHnu a ¥ Ha TEPUTOPISAX IHIINX AEpKaB 3 SKUX Il PEYOBUHHU MOXKIHBO
BBE3TH B YKpaiHy, MOCHIUTH poboTy JlepaBHOI IPHKOPIOHHOI CITyxKOM,
TEpeBIpATH peTeNbHilIe 0Ci0, sIKi BKe IiANaalH 1/ BiANOBIIaNBHICTb 3a
a/IMiHICTPATHBHI NPAaBONOPYLICHHS Y Liii Cepi, a/uKe TEHCHLLIS Iepexoy
B/l a/IMIHICTPATHBHHX JI0 KPUMIHAIBHUX HPABOIOPYIICHb JY)KE CTPIMKa,
TNOCHIIATH aJMIHICTPATUBHI CTSATHCHHS, JUISL TOrO, 100 aJAMiHICTpaTHBHA
BimnoBiganeHICTE 32 cT. 44 KYnAII He 3maBanacs He3HayHOIO . [loTpiOHO
HaroJOCHTH, IO BCIX 3aXO/iB CHPSIMOBAaHMX Ha 3arl00iraHHs IOIIMPEHHIO,
30yTy, TOpTiBNi, BXHMBaHHA HAPKOTHYHHX 3aCO0IB HE MOCTATHBO I iX
BukopiHeHHs. OcoOm, sKi BXHBAalOTh HAPKOTHYHI 3aco0M 1 CTarOTh
3QJIEKHUMH BiJl HUX, B OIJBIIOCTI BMIIAJKIB JUIS MOKIMBOCTI ITOCTIHHOIO
BXKMBaHHS, CTalOTh BUPOOHMKaMHM 1 TNPOAABISAMH HApKOTHYHUX 3aco0iB.
Haityacriie Taki 0co0M BIAFOTHCS [0 HAWJIETTIOro BapiaHTy 3 CAaMOCTIHHOTO
BUTOTOBJICHHSI HapKOTHYHHMX 3ac00iB, a camMe BHPOLIYBaHHS HApKOTHYHUX
pocnuH (KOHOIIENb, MaKy, KaHHa0icy, KOKa JIHCTy, KOKaiHOBOTO KyIIa).
OOuparoTh HaliMEHII HaceleHI NUISHKHA MICIEBOCTI (3eNieHi HaCa [ KCHHS,
TOpOIH, CaAuOHI JINSTHKY) 1 BUPOIIYIOTh TaM HAPKOTUYHI POCIHHH, 3 SKHX
POOISATE HAPKOTHYHI 3aCO0H, HaYacTiIIe 3 METOO 30yTYy.

Jlyist BUSIBJICHHSI TAaKUX OCIO 3MIHCHIOETHCS OIEPATHBHO-PO3IIYKOBA
JUSUTBHICTD, aJie ISl OTPUMAaHHS J03BOJIy Ha 11 MPOBEJCHHS, MOBUHHI OyTH
MiZICTaBH, sIKi BUKJIAZACHI B 3akoHi Ykpainu «IIpo ornepaTHBHO-PO3IIYKOBY
MISJIBHICTEY, a caMe€ HasBHICTh JIOCTAaTHLOI iH(bopMauii' oJiepkaHoi B
YCTaHOBJICHOMY 3aKOHOM MOPSIKY, IO IOTPEOY€ NEPEBIpKH 3a JA0IIOMOTOF0
OIepaTHBHO-PO3IIYKOBHX 3aXOJB i 3aC00IB, IPO: 31104YHHH, IO TOTYIOThCS;

oci0, sIKi TOTYIOTh BUMHEHHS 35104nHy [1]. Ilicis BcTaHOBIEHHS HAsBHOCTI
BINIOBIHMX IMiJCTaB Ta J03BOJNY BiJ  KEpiBHUKA Oprasy Jl0cys10BOro
PO3CIIiTyBAHHs, NPALIBHAKH ONCPATHBHAX IIPO3IIIB 31iHCHIOIOTH TIIACHI
1 HErJIacHi MOIIYKOBI, pO3BilyBalibHi, KOHTPPO3BiAyBaJIbHI 3aX0/IH.

Tax, sk He3aKOHHUH 00ir HAPKOTHYHHUX 3aC00IB OYMHAETHCSA caMe 3
KyJIbTUBYBAaHHS HapKOTHYHHX POCIIMH, PO3POOJIEHHs, BHUTOTOBIICHHS,
BHPOOHHMIITBA HApPKOTHYHUX 3ac00iB, TO OMEpaTHBHUM MiAPO3IiTaM IO
BUSIBJICHHIO TaKMX MPaBONOPYIIEHb MepeyloTh AIIbHNYHI odilepy mosmimii
Ta TaTpyJibHA TOJILis, $KI TOBMHHI CBOEYaCHO pearyBaTd Ha HUX.
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OmnepaTuBHI MiAPO3IUIN, 3/IHCHIOIOTH pearyBaHHsS Ha KpHMiHaJbHI
NIPaBOIIOPYILEHHSI 3 TIOCIBY 1 BHpOIIYBaHHS HApKOTHYHUX POCIUH 1
3000B’43aHi :

1) 3’scyBati BCi OOCTaBHHHM KPHUMIHAJIBHOTO MNPABOMOPYILICHHS,
Miclie HOro BUNHEHHS,

2) 3miHCHUTH OTJISI MICIIS TOIT; PETEIBHO MEPEBIPUTH OPIEHTOBHO
JIISHKY, Ha K MOKYTbh 3HAXOIUTHCS HACAPKCHHS HAPKOTHIHUX POCIIHH,
caMOpOOHi IPHUCTPOI I BUTOTOBJICHHS HAPKOTUIHHX 3aC00iB;

3) BWIYYHTH y MPUCYTHOCTI HOHATHX HAPKOTHYHI POCIHHH, i3
3aJIy4eHHSIM €KCIEPTY 3’sICYBaTH IX IIOXO/PKEHHS, Bary Ta KUIbKICTb;

4) BUIYYHTH BCi MOpeaMeTH 1 MOPUCTPOi, IO MOXYTh OyTH
3HApPAAISIM BUYMHEHHS! KPUMIHAIBHOTO MIPABOIIOPYIICHHS;

5) smificHuTi omeparuBHEE 36ip iH(opMmarii, MOA0 BUMHCHHS
KPUMIHAJIBHOTO TIPaBONIOPYILICHHS.

OnepaTHBHi nizlpoz./:[im/l € OIHICI0 13 JAHOK B HpOBeI{eHHi
JI0CYI0BOTO pOSCJ‘IlZLYBaHHﬂ Bl HUX 3aJIC)KHTh HasBHICTH J10Ka30BOi OasH B
Till M iHUIA CIIpaBi, TOMY 3/IHCHIOKYH OIS MiCLt MO, HEOOXiAHICTh
nepeBipkd 0coOM Ha ()aKT BUTOTOBJICHHS 1 30yTy HapKOTHYHHUX 3ac00iB
spocrae y pasu. IIpo $akT BUIOTOBICHHS HAPKOTHYHMX 3aCO0IB MOXKYTb
CBIIYMTH TaKi O3HAKH, SIK :

— HasBHicTh Oynp-KHX NpeaMETiB, L0 BHUKOPHCTOBYIOTHCS LIS
BUTOTOBJICHHSI HApKOTHYHHUX 3ac00iB: MpPEAMETH KyXOHHOTO IPHIIAAJA
(pemrera, cuTa, KyXOHHI KOMOaiiHW, AyXOBi madH, IUIMTKH EICKTPHYHI,
KYXOHHI Baru);

— Bynp-axi mpeametd, OLTBII CXOXI HA MEIUYHI: TAMIOHH Oyporo
KOJIbOPY, OMHTH, MapJli, PEYOBHHH y MEIUUHHUX YIIaKOBKaxX (aMITyJiax);

— IIpenmern, cxoxi Ha XiMi4HYy J1abopaTopito (KOJIOM, MEH3YPKH,
cyxe NaJlbHe);

— HapkoTu4Hi poCIuHE Y PI3HUX CTAIisIX IepepOoOKH;

— HasBHicTh CHIIBHOTO PI3KOTO 3amaxy, SKUil He BIACTHBUI THUM, IO
MU 3HAEMO, CXOKUH Ha METUIHUH 200 J1a00paTOpHUIA, XiMITHHA.

HasBHICTP WX TIpeIMETIB Aa€ MiJACTaBU ONEPATHBHUM MiAPO3IiTaM
BBa)KaTH, LI0 MPABONOPYIIHUK HE TIJIbKM BHPOIILYE HAPKOTHYHI POCIUHH,
aje W BHPOOJISLE 3 HUX HAPKOTHYHI 3ac00M. 3riHO 3 JaBHO BiIOMHM
AITOPUTMOM «IAHIIIOXKKa» L0 JIFOAWHA, sKa BUPOOJIsie HAPKOTUYHI 3acO0H
3 BHCOKOK HMOBIPHICTIO CTae iX po3mnoBciopkyBadeM. Came TOMY
OINepaTHBHI MiJPO3IUIM MalOTh 32 METY IPH HasBHOCTI TakMX OOCTaBHH,
NIepEeBIPUTH NPABOMOPYIIHUKA Ha (haKT MOXKIMBOTO 30yTy HApKOTHYHHX
3aco0iB. [Jyist Takoi mepeBipKH ONepaTUBHUMH MiIPO3AITIaMH 31HCHIOETHCS
Taki 3aX01H:

1) omuTyBaHHA OCi0 3 METOK BCTAHOBJIEHHS BiJOMOCTEH MLIONIO
MIPUHANEKHOCTI 3HAHOMHUX, POAMYIB, CYCimiB a0 30yTy HApKOTHIHHX
3aco0iB ;

2) Bi3yambHE CIIOCTEPEKCHHS, SIKE NO3BOJSE 310paTé HAWTOUHIIITY
iHpOpMaIito PO 3IOYUHHY TPYILY.

SIKmo mpoBeseHHS IMX 3aXOJiB JlaM MOTPIOHMI pe3ynbTar i 3 iX
JIOIIOMOTOI0  ONEpPaTWUBHI IIJPO3AUIM BCTAHOBWIM CXEMH 1O 30yTy
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HAapKOTMYHMX 3aco0iB 1 3J0YMHHY OpraHizamiro, B sKii nepeOyBae
NPABONOPYIIHAK, HACTYIHUM eTanoM Oyxe 3AIHCHEHHS HErIACHUX
OIepPaTHBHO-PO3LIYKOBHX 3aXOIB (IOTPIOHO PO3YMITH, IIO NPOBEICHHS
TaKUX 3aX0/[iB OTPeOy€e CAaHKIIOHYBAHHS Cy/y), a caMme:

—IIpoHMKHEHHS B 3NMOYMHHY  Ipymy  (AyXe  CKIagHHH
MIpoIeCyallbHIHA 1 MPaKTUYHAN TPOIEC, IKOMY IEpeAyloTh 0araTto iHIIHMX
oOcTaBuH, ane SABIAEThCA e(EeKTUBHIM dYepe3 3HAXOKEHHS caMme B IEHTPI
3TIOYMHHOI OpraHi3aiii, K€ Ja€ 3MOTY BIiICTEeXHUTH ii Iii 3a3manerimp) [2,
c. 109];

— KontposnboBaHa Ta omepaTHBHA IMOCTaBKa HApPKOTHYHUX 3aco0iB
(3MIHCHIOIOTBCS ONEPAaTMBHUMHM ITAPO3JIIAMH, SIK HArJsii 3a OCHOBHOIO
CXeMOI0, TOOTO OmNepaTHBHI MiAPO3AIIM 3IIHCHIOIOTH KOHTPOJb Came B
MOMEHT TIOCTaBKH, 3BICHO, IO TOBAap MEpEl LUM «IIOMIYaeThCsS» IS
30epexeHHs HOro SK T0Ka3y);

— KonTtposnsoBaHa Ta omepaTuBHA 3aKylKa HAapKOTHYHHX 3aco0iB
(3,[[if/iCHIO€TBC$[ CHEIialbHUMH 0CO0aMH, SIKi 6GPYTB Ha cebe poib
3aKYIHUKA IJ KOHTPOJIEM ONCPATHBHUX IIAPO3ALNIB, BCI HpeAMeTH
3aKYyIKH € «IIOMIYCHUMHY CIeliansHuMu (hapOyrounmu mpenaparamu) [2,
c. 111].

3a pe3ynbTaTaMu HETJIACHHX CIIIYUX Jid, 0cOOH, siKi OepyTh y4acTb
B HE3aKOHHHX [isfX, OyOyTh HPUTATHEHI O BiNMOBINANBHOCTI 3a BciMa
NpOLECYaIbHUMH ~HOPMaMH, 3a HAasBHICTIO JOKa30Boi 0a3m, siKa
(opMyeThCs Ha IPOLECYaTbHOMY Ta TEXHIYHOMY JOKYMEHTYBaHHI CIIT9NX
Iii. I3 BUIEBUKIIaICHOTO MOXKHA 3pOOUTH HACTYITHI BUCHOBKH.

OrnepaTHBHO-PO3IIYKOBA JISUIGHICTH € MPOBIIHOI JIAHKOIO B JIAHIIIO31
BUSIBJICHHSI, JIOKa3yBaHHsS KPUMIHAIGHUX MPABOIOpYIIEHb y  cdepi
HE3aKOHHOTO 00ir'y HAPKOTHKIB. 3BICHO, ONEPATHBHI 3aXOIH HE € OCHOBHHM
IHCTpYMEHTOM Yy 3amno0iraHHsi TNpPOTH TaKWX IPaBOMNOPYIIEHb, a JIMIIEe
SIBISIIOTBCSL  CKJIAJIOBOIO €IMHOTO MEXaHi3My, sKa HE MOXE BHKOHATH BCi
¢GyHKIIT camocTiiHO. 3amId TPOTHAIl HE3aKOHHOMY 30YyTY HApKOTHYHUX
3aco0iB BCi CKJIAIOBI MEXaHI3My MAfOTh MPAIFOBATH 3J1ar0HKEHO, BUKOHYIOYH
CBOIO po00TYy edexTrBHO. ONepaTHBHO-PO3MIYKOBY [isUIBHICTH ITOTPIOHO
PO3BHUBATH, TAFOYH ONCPATUBHUM ITiAPO3/iIaM BCE OUIBII HOBUX MTOBHOBAXKEHb
y cepi 00poTHOM MPOTH HE3AKOHHOTO 00ITy HAPKOTUYHHX 3aCO0iB.
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Pycnax /Imumpo leanosuu,

aJ"TOHKT Ka(eIpu OnepaTUuBHO-PO3IITYKOBOT
nisutbHOCTI HarioHanbHOT akaieMii BHYTPIITHIX
crpaB

CHOCTEPEXKEHHA 3A OCOBOIO, PIY4Y10 ABO MICHEM
AK 3ACIB TPOTHUAII TOPTIBJII JIIOJAbMH

CporomHi TOPTiBIA JIOOABMH € OTHUM 3 HAWNPHOYTKOBIMIHX
3JIOYMHHAX HPOMHCILB (HOPSI 3 TOPTIBICIO HAPKOTHKAMM Ta 30pocio).
Vomy mpuramaHHi OpraHi3oBaHICTh I TpaHCHaLliOHAJNBLHUN Xapaktep. Lleit
BUJI TIPOTUIPABHOTO Oi3HECY HEBIHMHHO DO3BHBAETHCS Yy TIIIOOAIBHOMY
MacmrTabi Ta CTaHOBUTH CYTTEBY TNpoOinemy Juiss OaraTtbox JepiKas.
XapakTepHUM /sl 31I0YUHIB, ITOB’S3aHUX 3 TOPTiBJIEIO JIFOABMH, € BUCOKUI
piBeHb nmaTeHTHOCTI. TOMy TpPOTHIIS TOPTiBNI JIOABMH HEMOXIHBa 0e3
BUKOPHCTAaHHS IIMPOKOTO CHEKTPY HerinacHWX 3aco0iB. [lo ix umcrna,
HacaMIIepe], CIiJ BiITHECTH HETJIacHI OIEepaTHBHO-PO3IIYKOBI 3aXOAW Ta
HETJAcHI CIiadi (PO3IIyKOBI) Iii.

Hernacuuit IHCTpYMEHTapii, 10 BUKOPUCTOBYETHCS
NIPaBOOXOPOHHUMH OpraHaMH, € BaXIUBUM Ta e(QEKTHBHHM 3aCO00M
BUSIBJICHHSI Ta po3ciigyBaHHs 3io4uHiB. Tak, M. A. Iloropeupkuii 3a
pe3ysbTaTaMH aHaji3y CBITOBOI Ta BITUYM3HSIHOI MPAaKTHKH BHU3HA4ae, 0 B
YMOBax HEOUEBHIHOCTI BUYHMHSAETHCS MOHan 85 % TOKKHX 1 0coOIMBO
TSOHKKUX 3709MHIB, a Takok 100 % 37MOuYMHIB y CKIIAAl OpraHi30BaHUX
3JI0YMHHMX YTPYIOBaHb, TOMY BOHH PO3KPHBAIOTBCS Ta PO3CIIAYIOTHCS
3aBISKM HETJIACHUM 3aco0aM OTpHUMaHHSA JOKa30Boi iHQopmarmii [1].
PesynbraTi HErjiacHOi POOOTH YaCTO CTAHOBJIATH OCHOBHE, a IHKOJH 1
€MHE JpKepeno (GaKTUYHHUX JaHHX, LI0 MOXYTh OyTH BHMKOPHCTaHIi SK
JIOKa3u Y KPUMiHAJIbHOMY ITPOBAKEHHI.

JlokymeHTyBaHHS (akTiB TOPTIBII JIIOABMH Ma€ OyTH 30pPi€HTOBAHO
Ha (OpMyBaHHS MAacHBY [OKa3iB, sKi BiAmoBimaroTe BcTaHoBieHUM KITK
VYkpaiHu BUMOraMm IOJO JOIYCTUMOCTI, JOCTATHOCTI Ta HaJIe)KHOCTI. J{is
11b0T0, 6€3yMOBHO, HEOOXIZJHE KOMIJIEKCHE BUKOPHCTAHHS YCIX HETJIACHUX
IHCTPYMEHTIB, SKUMH 3aKOHOJABEIb HAJUINB CIIJUYAX Ta IPAIliBHUKIB
OIepaTHBHUX IiPO3.ILiB.

Meroonoriuny OCHOBY KOMILIEKCHOTO patioHanbHOTO
BUKOPHCTAHHS 3a3HAYCHUX IHCTPYMEHTIB Yy NPOTHJII TOPTIBII JIIOJbMHU,
cepes iHIIOro, MalOTh CTAHOBUTH HAyYKOBO OOIPYHTOBAHI MTOJIOXKEHHS [I0/I0
0COONMMBOCTEH 3aCTOCYBAaHHS KOXXHOTO 3 HUX 3 YPaxyBaHHSAM CHenu(ikn
JIAHOTO BUJLy 3JI0YHMHIB. Yce 1€ TIOBHUM 00CSTOM CTOCYEThCA 1 Bi3yallbHOTO
CIOCTEPEKEHHS 32 000010, PiyyI0 a00 MicIEeM.

AmHaii3 cydacHOro CTaHy HpOTHJIi TOPTiBI JIIOABMH, NPABOBOTO
pETyIIOBaHHS CIOCTEPEXKEHHS 32 0c0o00r0, piydio abo MicleM, OCTaHHIX
HAyKOBHUX Ipallb JAHOTO HAampsAMy [2—6] maB HaM 3MOTH JiTH HACTYIHHX
BHCHOBKIB.

1. O3Hakamu, 0 YTBOPIOIOTH 3MICT Bi3yaJIbHOTO CIIOCTEPEKEHHS SIK
OTIEPaTUBHO-PO3IIYKOBOTO 3aX0/Iy Ta HETJIACHOI CiTia4oi (po3mIykoBoi) fii € Te,
110 BOHO: a) SIBJISIE COOOI0 MPOLEC Bi3yaIbHOTO Bi/ICTEKEHHS IEBHOTO 00’ €KTa
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criocrepiradeM — 0Oe3nocepesiHb0 a0 3a JOMOMOTOK TEXHIYHHX 3aco0iB;
0) BUKOPUCTOBYETHCSI JIMIIIC 3 METOKO OJICPIKAHHS BiZIOMOCTEH, HCOOXITHUX IS
BUKOHAHHS 3aBJiaHb ONEPaTHBHO-PO3IIYKOBOI JAISUIBHOCTI Ta KPUMIHAJIBHOTO
NPOBA/PKEHHSI Ta 3aCTOCOBYETHCS BHHITKOBO YITIOBHOB2)KCHUMH 3aKOHOM
Ccy0’€KTaMH; B) IPOBOAWTBCSA JIMIIE Y IyOJMIYHO JOCTYITHUX  MICIIAX;
T') 3aCTOCY€ETHCS HETIIACHO (TIPHXOBAHO, KOHCITIPATHBHO).

2. OcoOmuBOCTI  3aCTOCYBaHHS  Bi3yallbHOTO  CHOCTEpPEKECHHS
OTEPATUBHUMH IMIAPO3AIIAMA 3 METOI0 NPOTHIIl TOPTIBIi JIOJABMH
3ajexarb BiA CTamiii Takoi npotuaii  (BUABICHHS, IPUIHMHEHHS,
pO3CIiyBaHHS) Ta BiJ eTamiB BUMHEHHs JAaHOTO 3JI0YMHY (BepOyBaHHS;
NepeMillieHHs; IepeXOBYBaHHS; Iiepeiada ado oAepIKaHH JIIOIUHN).

3 CyTO IOpHAMYHUX IO3MLIN Bi3yaJbHE CIOCTEPEKEHHS HE MOXKE
OyTH BHKOPHCTaHO Il IHIIIIAaTHBHOTO BWSBJICHHA OIECPATHBHUMH
MiAPO3AiIaMH TOPTIBIII JIOIBMH, OCKUIBKH JaHUH eTam BiIOYBa€ThCS IO
3aBEJICHHA  ONEpPaTUBHO-PO3LIYKOBOI ~ CIOpaBH Ta  [03a  MEXaMH
KPHUMIiHAJILHOTO MPOBA/KCHHS. BUKITIOUCHHS MOKYTh CTAaHOBUTH BHIIAJIKH,
SIKIO TAKHH OMEpaTHBHO-PO3IIYKOBHA 3axif a00 HerjacHa (po3IIyKOBa)
Jisl TIPOBOZSATHCS 33 IHIIMM 3JIOYMHOM, y 3B’S3KY 3 SKHM B)KE 3aBE/ICHO
OIepaTHBHO-PO3IIYKOBY crpaBy abo BHeceHHO Bimomocti no €PJIP, ane
3r0ZIOM BCTaHOBIIIOIOTHCSI O3HAKH 1€ i TopriBii jroapMu. OqHAK 3arajiom
IUIsL BUSIBIICHHSI O3HAK JOCIIIJDKYBAaHHX 3JI0YMHIB MOXKE BHKOPHCTOBYETBCS
3axig ONM3BKHIA 32 CIIOCOOOM Ti3HAHHA IO Bi3yaJbHOTO CIIOCTEPEKCHHS —
OINepaTHUBHUMA OrIIsiA. MOXKIIHMBICTE 32CTOCOBYBATH BECh apCeHal HETTACHUX
3aco0iB 30MpaHHs iHGOpMAIIii, nepez[6aquI/Ix 3aKOHO/ABIIEM (y Tomy gmci
i Bi3yaJbHEe CIHOCTEPEKEHHS) onepaTHBm HiIPO3AIIM  OJEPXKYIOTh 13
3aBEJICHHSM  OIEpaTHBHO-PO3IIYKOBOI  crmpaBu abo K B Mexax
KPUMIHAJIBHOTO MPOBAKEHHSI (32 JOPYUCHHSIM CJIiTI0TO, IPOKYpOopa).

Bisyanbue CTIOCTEPEKEHHS  Ha erani BepOyBaHHs JIIOJIMHH,
31e01IBIIOro, Ma€e JONOMiKHHH _XapaKTep. Mo npuknany, sKwo micue
3ycTpiui IpPOZABL Ta INOTCHLIHHOI JKEPTBM HEBIIOME, TO BisyallbHe
CIIOCTEPEKEHHS 32 OyIb-KHM 13 HHX JONOMOXXE BCTAHOBHTH TaKe Micle Ta
sadikcysaru pakr 3ycrpidi. BojHouac y OKpeMuX OnepaTHBHO-TAKTHYHHX
Ta CHIIYMX CHUTYyallisiX CIIOCTEPEKEHHS 3a BepOYyBaJbHUKOM MOXe OyTh
KOPUCHUM JJIsi BCTAHOBJICHHSI CTPYKTYPH Ta CKJIaAy 3J0YMHHOI IPYyIH 10
SIKOT BiH BXOJIUTh, BUBUEHHS CXEM 3JI0YMHHOT JsUTbHOCTI.

BizyanbHe criocTepexeHHs 3a IPOLIECOM MEPEMIllIeHHs JIIOJUHU €
3ac000M BUSIBJICHHSI MapIIPYTiB, NIEPEeBaIOYHHUX 0a3, MIiCIIb NEPEeXOBYBaHHS
JIO/Iel, IMOCepelHNKIB Ta BCTAHOBJEHHS KIHIEBHX IIOKYIIB >XHBOTO
toBapy. KpiM TOro, cam ¢akr nepeMilieHHs 3aBepOOBaHOI JIFOJIUHH,
3Me0UIbIIOro, Moke OyTH 3adikCOBaHO 3a JONOMOTOK Bi3yaTbHOTO
CHOCTEpeXXEHHA. Y THX BHIAJIKaX, KOJIM TMEPEeMIlIeHHs 3iHCHIOITh
TaEMHO, Bi3yallbHE CIOCTEPE)KEHHS MOXKE OyTH BCTAaHOBJIEHE 3a PidvI0
(BiAIOBITHUM TPAHCHOPTHUM 3aC000M).

3a I0TTIOMOT 010 Bi3yaJIbHOTO CIIOCTEPEKEHHS (haKT Iepeaadi JIOAUHN
Moke OyTH 3adikcoBaHO JHIIE Yy MyONiYHO IOCTYMHOMY Micli (K Yy
pe3ynbTaTi CTEXEHHS 3a CaMOIO JIIOJMHOIO, 33 THM, XTO Ii INepeMillye,
IIepexoBye, Iepenae abo OJepKye, a TAKOXK y PE3ysbTaTi CTEKEHHS 3a
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IMOBIPHUM MiclLieM repezaadi). Aje 31e01Ib1I0T0, Iepeaada BioyBaeTbes y
myONiYHO HEJOCTYMHUX MicusiX. Y [UX BHNAJAKaX CHOCTEPEKEHHS
BUKOPHCTOBYETHCS /ISl BCTAHOBJICHHS IIMX MICIIb Ta MOAAIBLIOTO CTEKECHHS
3a 0co0aMu, 1110 3 HUMH II0B’SI3aHi.

[IpoBomuti  Qikcarifo eKcIuTyaTallii JIIOAWHA 33  JIOTIOMOTOIO
BI3yaJIbHOTO CIIOCTEPE)KCHHS JIOLUIBHO y THX BHIIQAKaX, KOJIM HaMipu
Cy0’€KTiB 3JTOYHMHY MO0 TAaKOi eKCIDTyaTamii He Oyiio 3adikcoBaHO paHiIie 3a
JOTIOMOTOIO {HIIMX HEIJTaCHUX IHCTPYMEHTIB. AJle SKIIO TakKa eKCIUTyaTarlis
3aBJa€ JIOMHI (i3MYHUX a00 TICHXIYHUX CTPaKAaHb, TO NMPIOPUTET MOPSL i3
HerjacHoo  (ikcariito, 0e3yMOBHO, CTAHOBUTHME BIJIKPUTE IPUITHHEHHS
3n0o4ynHy. lle mMae Oyt 3arajJbHMM IPaBWJIOM MIOJO BCIX €TamiB TOPTIBIi
JIFOJIBMH BiJl BEpOyBaHH:I /10 Tiepesiadi (olepKaHHs ) JIFOJHHH.

3. st eeKTHBHOTO BUKOPHUCTAHHS Bi3yaJbHOTO CIIOCTEPEKCHHS 3a
0Cc0o0010, piuyio Ta MicmeM B OOpOTBOI 3 TOPTIBJICIO JIOABMH 3aBXKIU
NOTPiOHO BPAaxXOBYBATH MOJKIMBICTH NPOTHIIT 3 OOKY Cy0’€KTiB BUMHCHH
310umHy. Taky MpOTHAiI0 MOAIISEMO: 3a KUIBKICTIO 3afifHMX 0Ci0 — Ha
IHMBItyalbHy i TPYIIOBY; 33 CTajlisiMH — HA BUSBJICHHS Ta NPUIIMHCHHS; 32
PIBHEM KOHCIIPAaTUBHOCTI — BIJKPUTY Ta NpuxoBaHy. [lyis iHIUBITyanbHOTO
3ano0iraHHs CTEKEHHIO Ta JJIsl Oro BUKPHUTTS TOPTiBLI JIOJABMH MOXYTh
BUKOPHCTOBYBaTH IHIIMX OCi0, SIKI HE YCBIJIOMJIIOIOTH TOTO, LIO CBOIMH
IiSIMH CHPHUSIOTh KOHCIIpamii 3JM0YMHHOI IisUTbHOCTI (poamdi, 3Haiiowmi,
TaKCHUCTH, BHIIAJKOBI MEpeXoXki Tomo). Bimkpuri cmocoOu BUABICHHS
BI3yaJIbHOTO CIOCTEPEKEHHS, MO 3MIHCHIOIOTHCS OCOOHMCTO 00’€KTaMu
crocTepe)keHHsT e(eKTHBHI JHIIE TOMi, KOJH CIIOCTepiradi MIifOTh HE
npodeciitHo abo cun i 3ac00iB 11 BUKOHAHHS KOHKPETHOTO JOPYYEHHS
SIBHO HENOCTaTHhO. ['pynoBa NpOTHIIS Bi3yaJbHOMY CIIOCTEPEKEHHIO €
HEBIiJI'EMHUM €JIeMEHTOM KOHCHipauii ~ 3JIOYMHHOI  JiSTIbHOCTI
OpraHi30BaHMX YIpyIyBaHb Ta 3JIOYMHHUX OpraHizauid, y CKIami SKHX
YUUHSETHCS TOPTiBIIS JIOIbMH.

Otxe Bi3yaJIbHE CIIOCTEPEIKEHHS 32 0CO00I0, Pidyro abo MiclieM 3aiiMae
BOXIMBE MICIIE y CHCTeMi HETJIACHHX 3ac00iB, IO BHKOPHUCTOBYIOTHCS
ONEPaTUBHUMH TMINPO3AIaMi Yy TpoTuaii JmogbMu. OcoOimBoCTi  #HOTO
3aCTOCYBaHHS Ta CIOJYYCHHS 3 IHIIUMH ONEPaTHBHO-PO3IIYKOBUMH 3aX0aMU
Y{ HEIJIACHUMHM CIIIUMMH (PO3IIYKOBHUMH) JisIMU 3aJISKHUTh BiJi KOHKPETHOT
OIIepaTHBHO-TAKTUYHOI 200 ciiadoi cutyalii. BoHO MO)ke BUKOpHUCTOBYBaTHCS
sIK it (pikcariii 03HaK TOPIiBIIi JIFOBMHE (3 METOO MMO/IAJIBIIIOT0 BUKOPHUCTAHHSI
y JIOKa3yBaHHi), Tak 1 Jyisl ojepkaHHs iH(popMallii, 0 Mae onepaThBHe abo
KPUMIHATICTUYHE 3HAYEeHHS Ta BUKOPHCTOBYETHCS JUISl NPHUHHATTS TEBHHX
OpraHi3alifiHuX | TAKTHYHUX PillleHb.
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Cizapvoe €20p Cepeiitosuu,
acHipaHT BiJIUTY acipaHTypH 1 JOKTOPAHTYPH
HarrionansHoi akagemii Cb Ykpainu

JESIKI HAYKOBI ITILIXOIHU 10 KJACH®IKALII _
JOKYMEHTIB-JIOKA3IB 3A ClIOCOBOM ®IKCALIIT

Krnacudikaniss € Ba)KJIMBOIO CKJIaIOBOI0 CHUCTEMHOTO IMiAXOAY JIO0
BUBYCHHS NIPABOBHX KaTETOpii, Bifirpae Barome 3Ha4EHHS SIK y JOKTPHUHI
KpUMIHAJBHOTO TIpOIleCy Ta Teopii [OKa3iB, Tak 1 y WpaKTHII
KPUMIHAJBHOTO MPOIECyaIbHOTO HoKazyBaHHA. Kiacugikamis JOKyMEHTIB-
JIOKa3iB 3JIHCHIOETHCS 32 PI3HUMH KPHUTEPIsIMH, IO 3 TEOPETUYHOI TOUKH
3abe3rnedye X MOrIMOIeHe JOCIIKEHHS SIK 00’ €KTa HAyKOBOTO ITi3HAHHS, a
3 TPaKTUYHOI — CHpUSE 3/IHCHEHHIO TPAaBWIBHOI OI[HKM 1 BHU3HAYEHHIO
HamnpsIMiB BUKOPUCTaHHS y KPUMIHAJIBHOMY MPOLECYaIbHOMY JIOKa3yBaHHI
3 ypaxyBaHHSM OCOOJMBOCTEH, NMPUTAMAHHUX JOKYMEHTY 3aJIeKHO Bil
Horo Buay.

VY TeopeTHdHOMY acleKTi 3HAueHHs Kiach]ikalli JOKYMEHTiB-I0Ka3iB
ToJISITaE B TOMY, IO BOHA Jla€ 3MOTY TOTJMOWTH TpoLec Ii3HAHHS JAHO
NpaBOBOi  Kareropii Ta CTBOPUTH OCHOBY /U1 IOJAJIBIIOI  PO3POOKH
MPaKTHYHUX PEKOMEHJAlii 100 PoOOTH 3 OKPEMUMHU BHJAMH JOKyMEHTIB
M 4Yac JOKa3yBaHHS B KPUMIHAILHOMY HPOB3KEHHI. Y IPaKTUYHOMY
acrekTi 1l 3aCTOCYBaHHsI Ja€ 3MOTY 3/1ifICHIOBATH 30MpaHHs, MEPEBIPKY, OLIHKY
Ta BUKOPHCTOBYBATH NOKYMEHTH-JIOKa3H Y KPUMIHAIBHOMY IPOLECYaIbHOMY
JIOKa3yBaHHi 3 ypaxyBaHHSAM 0COOJIMBOCTEH KOXKHOTO 3 iX BHIIB.

B ocHOBi knacu(ikamii JOKyMEHTIB-JIOKa3iB JIe)KATh BiAMOBIIHI
KpHTepii, 3aBISKH SKUM 3IHCHIOETHCS X CTPYKTYPHHUI MO 32 3MiCTOM,
Ha3BOIO, crocobom (ikcauii BiZOMOCTEH, CTyreHEM BiIKPHTOCTI IaHUX,
IOPUAMYHOI0 CWJIOI0, TEepMiHaMH 30epiraHHs, Mipol0 TOTOBHOCTI JI0
BUKOPHCTAHHA, CTyNeHeM YHidikamii npusHadeHHd, (OPMOI0 IOTAHHS
tomo. Ilpm mpoMy, 0COONMBO BaXIMBE 3HA4YCHHA M1 cdepu
KPUMIHAJIBHOTO MPOIECYaIFHOTO JOKa3yBaHHS Mae€ iX Kiacugikaris came
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3a crmocoboM ikcarlii. 3anponoHOBaHI BYCHUMH HAYKOBI MiAXOIU MO
BUPINIEHHS [IbOTO MUTAHHS MAIOTh JOCUTh INUPOKHHN CIIEKTP.

Tak, C.A. KuprueHko npononye kiacu(pikyBaTH JOKyMEHTH-I0Ka3H 32
crniocoboM (ikcanii Ha: 1) MUCEMOJOKYMEHTH (TEKCTOBI); 2) 00pa30JOKyMEHTH
(moxymenTH, Mo QiKCyOTh iH(OpMaIliI0 NUIIXOM 300pakeHHS 00’€KTa);
3) GOTOMOKYMEHTH, KiHOJOKYMEHTH (JIOKYMEHTH, 3a()iKCOBaHi 3a JOTIOMOTO0
KiHOTEXHiKH); 4) BiIeOJOKYMEHTH (IOKYMEHTH, 3a(iKCOBaHi 3a JOIOMOTOIO
BIZICOTEXHIKH); 5) aymiOZOKYMEHTH (3BYKOBi JOKyMEHTH, 3adikcoBaHi Ha
Mar”iTHi# ~ cTpiumi ab0 IHIIMX HOCLAX  iH(opMaril);  6) eNeKTpo-
rpadoIOKyMEHTH;  7) €JIEKTPOHHOJOKYMEHTH;  8) roJIOrpaMOJJOKYMEHTH;
9) mnactukogokymentH, 10) koM oTepomokymenty; 11) nomigokymentu [1,
c.119-121].

CBoro wacy, mie HAalpHUKIHII MHHYJIOro THCsHomiTTs, A.T. boHHEep
3BEpTaB yBary Ha Te, 10 «MalIWHHI JOKYMEHTH», SIK W 1HIII CydacHi 3aco0u
indopmarii — MarHiTHHIA Ta Bimeo3amuc, Gotorpadis, KiHOQIIEM, rororpadis
TOIIIO MAKOTh CYTTEBY CrieIM(iKy, KOTpa 000B’s13K0Ba Ma€e OyTH BioOpaskeHa B
MatepiaJbHOMY Ta MPOIeCyaTbHOMY 3aKOHOIABCTRI [2, ¢. 30].

[MpoOnemui nuTaHHA BiJHECEHHA MarepianiB  (OTO3HOMKH,
3BYKO3aIIICy, BigeO3alUCy JO JOKYMEHTIB-IOKa3iB HEe HOBI U
oOroBoproBanach ~ He JMIIe BITYM3HAHUMHM  HAyKOBISIMH, a H
mporecyanicTaMu iHmuX kpaid. 3okpema, M.K. TpeymHikoB 3a3Hadae, mo
JDKepellaMM  OJTHMX JOKa3iB (TI0Ka3aHHS CBIiJKiB, IOSCHEHHS CTOPIH,
BHCHOBKHM CKCIIEPTIB TOIIO) € JIIOAW, J[DKEpelaMH IHIIMX JOKa3iB
(MMCBMOBHX, PEYOBHUX, aylio- W BiJEO3aNHUCIB 1 Take iHIIE) — MpPEeIMETH
HEKUBOI IpUpoAn. Buxoasunm 3 mkepena Ta oro crieruiky, BH3HAYAETHCS
i croci06 noBeneHHs iHGoOpMalii 10 cyay, HOro JOCTIKEHHS M OI[HKH.
Aynio- Ta BiJieo3anuc 3a JHKEpPEIoM CX0Xi 3 PeYOBIUMH JT0Ka3aMH, OCKIUIBKH
iHpopmarisi 30epiracTeCsi Ha MpeAMETax HEXHBOI NPHUPOAM (IUCKax,
IUTACTHHKAX, 1HIMUX HOcisax iHpopwMarii). [IpoTe BiaTBOpeHHS iHOpMAIii,
sika 30epira€ThCs HAa MArHITHUX HOCIAX, MMOTpeOye BIAMIHHUX Bif
MMICBMOBUX Ta PEYOBHX JIOKA3iB MeETOJiB. SIKIIO pedoBi JOKa3H
JOCIIDKYIOTBCS, 3a3BMYal, Bi3yaJlbLHUM IUIIXOM, TO 3a JONOMOIOIO
METOJIB OTJIsAy ab0 CIIOCTEPE)KCHHS HEMOXKHa BIATBOPUTH Ta JOCHIIIUTH
cyuacHi Hocii iHpopwmartii [3, ¢. 90].

Ha namy ny™mKy, BaXIIMBHM € Te, IO ayAio-, Ta BiJe03aIuc Aal0Th
MOXIIMBICT, ~ MarepiamizyBatd  (3adikcyBatd i mpencraButH  Ha
MarepialbHOMY HOCIl), a 1o cyTi yHi]ikyBaTH 3a (OpMOIO BCi BHIU
JI0Ka30B01 iH(popMarii, 110 3HaYHOIO MIPOIO CHpUsE MPaKTUYHIN peaizamii
NPUHIMIY CHCTEMHOTO MIiAXOAY A0 TPOLECy J0Ka3yBaHHsA. Y KOHTEKCTI
usoro FO.M. MineHin 3Beprae yBary Ha Te, IIO ayaio- W Bigeodikcaris
CYTTEBO TOJETIIyE CUPUHHATTS, aHaii3 # OIliHKY JOKa3iB, KOJM BOHHU
IIPE/ICTaBIICHI B OJIHOMaHITHIH (OpMi — y BUTIISLI ayllio-, Ta BiJe03arucy,
10 PO3IIMPIOE TOKAa30BY 6a3y B KpUMIHAIBHUX MTPOBAHKEHHAX [4, ¢. 56].

OM. lexan cnymHO 3ayBaxye, MO JOKAa30BYy iH(OpMAILIito,
TIPEICTABIICHY B EIIEKTPOHHOMY BHTJISII, CITIJT PO3TILIIATH SIK aOCOIIOTHO HOBE
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TIpOLIeCyaIbHE [PKEPEIIO JOKa3iB MOPsJL 3 IHIIMMU JDKEPESIaMHy, 3aKPIIUICHUMH Y
9. 2 cr. 84 KIIK VYkpaiau. 3 Meroro peami3amii BHCIOBICHOI MO3MUII Ha
NPaKkTHLl BYCHHH, BPaxXOBYIOUM YHIKaJbHI XapaKTEpUCTHKH HU(poBOi
iHdopmarii, POIIOHye yBECTH 1O 3aKOHOJABCTBA HOBE ITOHATTS «IHU(PPOBHUH
JIOKa3», MiJi SKUM IIPOIOHYETHCS PO3YMITH (aKTWUUHI JaHi, NMPEJICTaBiIeHI Yy
mndpoBii (xuckpeTHii) Gopmi Ta 3adikcoBaHi Ha OyIb-SIKOMY THII HOCIS, IO
CTarOTh JOCTYIHUMH JUIS COPUHAHSATTS JIFOJMHOIO ITiCHsl 0OPOOKH €JIEeKTPOHHO-
O00YMCITIOBAFHOIO MAIIMHOIO Ta Ha TIJACTaBi SKAX CYA, CIMUHN Cymud,
MIPOKYPOp, CNIYMI BCTAHOBIIOIOTH HASBHICTH YM BIICYTHICTH (akTiB i
00CTaBMH, IO MalOTh 3HAYCHHS U1 KPHMIHAJBHOTO IPOBAPKCHHSA Ta
T UTIATa0Th TOKa3yBaHHIo [5, ¢. 259].

VY cBoto gepry C.O.KoBanpuyk TpOIOHye pO3IILIOaTH eJIeKTPOHHI
JIOKa3H SIK eJICKTPOHHI JOKYMEHTH, a iX MaTtepiajibHi HOCIi — SIK PEeYOBI JJOKa3H.
BomHouac, 3 ypaxyBaHHsAM iX iCHYBaHHS B €JICKTPOHHO-IIU(POBIA (opmi Ta
MeXaHi3My 3aJTy4eHHs JI0 KPMMIHAJIBHOTO MPOBAKEHHS, eJEKTPOHHI JJOKa3H,
3a AHAJIOTIEI0 3 iX 3aKpIlUICHHSAM B aJMIHICTPaTHBHOMY, TOCIIOJAPCHKOMY 1
LMBUILHOMY —TIpOIleCcaX, IIPONOHYETHCS BH3HATH CAMOCTIHHMM  BHJIOM
JoKasiB [6, c. 123].

Y migcyMKy 3a3HauMMO, II0 HaBEJSHI HAYKOBI MiAXOAH IO
Kiacuikamii TOKyMEHTIB-IOKa3iB 3a crmocoOoM (ikcamii cHpsMOBaHI Ha
BCTaHOBJICHHS IIOBHOi, BHMYEpIHOI KUJIBKOCTI JDKEped, 10 SKHX BapTo
3BEPHYTHCSl  CIHIAYOMY U1  OTPUMAaHHS JIOKa3iB y  KPHUMIHAIGHOMY
NPOBA/PKEHHI, Ta BHPIIICHHS CYKYIHOCTI IHIIMX MHTaHb, IIOB’S3aHUX 3i
30MpaHHsM, 3aKpIiIJICHHSIM, IEPEBIPKOIO 1 OLIIHKOIO TOKYMEHTIB, SIK JIOKa3iB.
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Coxon Temana Bonooumupisua,

3m00yBay CTyIEHs BUIOT OCBITH OakajgaBpa
HHI Ne 1 HarionansHoi akajgemii BHYTPIIIHIX
crpaB

Hayxosuil kepisnux: DONICHT Kadenpu
KpUMiHaJIBHOTO Mporiecy HamionansHOT
aKazeMii BHYTpIIIHIX CTIpaB, KaHIHIAT
IOPUIUYHUX HayK, ToueHT Konwwenko A. 1O.

HOHATTA NIEPEXPECHOI'O JOIUATY B KPUMIHAJIBHOMY
MPOLIECI YKPATHH

Cnig mowatm 3 TOro, IO ICHYBaHHS MpaBa Ha IPOBEACHHS
MEPEXPECHOTO  JIONUTY BUIUIMBAE HAacaMiepead 3 KOHCTUTYIIHHHX
moyoxkeHb. Tak, BimmoBimHo mo crT. 129 Koncturymii Ykpainu B Hamriit
JepKaBi MIIOTh 3acaid 3MaraJbHOCTI CTOPIH Ta CBOOONW TMONAaHHA HUMHU
CYIy CBOIX HOKa3iB i V JOBEIEHHI Tmepen CYIOM iX IepeKOHIUBOCTI,
3a0e3neueHHss OOBUHYBAUCHOMY IIpaBa Ha 3aXWCT, a TaKOX PIBHOCTI ycix
YYaCHHKIB CYZIOBOTO MPOIIECY Mepe] 3aKOHOM 1 cyaom [1].

Skmo mepernsiHyTH HOpMH  KpuMIiHaNbHOTO MpOIECYanbHOTO
konekcy Ykpainu (mami — KIIK Ykpainu), To MoxkeMo 3poOUTH BUCHOBOK,
IO 3aKOHOJIaBEIb HE HaJa€ YOJHOTO BHU3HAYCHHS MOHATTS MEPEXpecHOro
JIOMUTY. AJie aHalli3 YHHHUX [OJIOXKCHb O0€33alepedHo MiATBEPIKYE
MOJKJIMBICTh HOTO TIPOBEICHHS.

[ToHATTS TIEpeXpPECHOTO IOMHUTY OE3MOCePEeIHBO BXKHBAETHCS B U. 7
ct. 352 KIIK VYkpaianm B Takomy KOHTeKCTi: «[licis mpsMoro IOMUTY
NPOTUIISKHIM ~ CTOPOHI  KPUMIHAJIBHOTO  NPOBADKEHHS  HANAETHCS
MOXIIMBICTh NEPEXPECHOT0 JIONUTY cBijka. [1in yac mepexpecHoro AOMUTY
JIO3BOJISIETHCSI CTABUTH HABIIHI 3alTUTAHHA.». A TAKOXK 32 3MICTOM II. 5 4. 2
ct. 87 KIIK VYkpainu, cyn 3000B’s3aHMil  BU3HATH  iICTOTHUMH
MOPYIICHHSAMH TIPaB JIFOAWHU 1 OCHOBOIIOJIOKHUX CBOOOJ, TOPYIICHHS
rpaBa Ha nepexpecHuit gonur [2].

Kpim Toro, mpssMo HE MIiCTHUTh MOHATTS, alle 3PO3YMLIO BKa3ye Ha
MOUJIMBICTh TIPOBENCHHS IepexpecHoro gomuty 1. 1 4.4 cr. 42 KIIK
VYkpaiHu, 110 3aKpiluIioe MpaBo OOBMHYBAa4€HOro OpaTH y4acTh IiJ| 4ac
CyIOBOTO pO3TJSIAY y [ONUTI CBIIKIB OOBHHYBaueHHS ab0 BHMaratu
TXHBOTO JIONUTY, @ TAKOXX BUMAaraTH BUKIIUKY 1 JOIHTY CBIJKIB 3aXHCTY Ha
TUX CaMHX YMOBax, IO W CBiIKiB OOBHMHyBauyeHHs. BimnosigHo 1o 4. 2
ct. 353 KIIK Ykpaiau AOOHUT MOTEPIiIOro MPOBOAWTHECS 3 JOTPUMAHHAM
OpaBuil, Ilepen0aueHuX 4YacTUHAMM JPYrolo, TPeTbOw, IISTOK —
yoTHpHaALsMTOI0 crarti 352 mporo Kopekcy, mo no3Boisie Ham 3poOHTH
BHCHOBOK NP0 ICHYBaHHS IpaBa IMPOBEACHHS INEPEXPECHOrO IONMUTY HE
JIUIIE CBiNKa, a i moTepmiioro [2].

Jlnist 6i7BII 9iTKOTO TIIyMadeHHsI He00XiTHO 3BEPHYTHCH 10 HAYKOBOT
niteparypu. Tak, M.C. TypkoT Bka3zye Ha Te, II0 «IEPEXPECHUM MOXKHA
BBXATH JOMUT CTOPOHOIO, MPOTHIIEKHOIO TiH, sIKa 3IHCHIOBAJA TIEPBiCHUN
JIOTIAT y CY[i, i3 3aCTOCYBaHHSM HaBiTHUX 3alUTaHb 3 METOI OTPUMaHHS
HOBHX JaHWX, SKi MalOTh 3HAYCHHS Y KPUMIHAJIBPHOMY MPOBAIKCHHI,
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BHIIPABJICHHS JIOMYIICHUX ITOMUIIOK, MO30aBJICHHS JOKAa30BOTO 3HAYCHHS
HA/IaHUX paHillle CBIYCHb, a TAKOXK YACTKOBOI UM MOBHOI JUCKpPEAMTAIIT
ocobu cBigka» [3, c. 191].

Sk 3a3nagae I'.I. Cucoenxo: «IIpoBeneHHS HEPEeXpecHOro MOMUTY
JIa€ 3MOT'y TICPEBIpUTH MOTO CBITUEHHS 1 3 TOYKH 30py OOBHHYBA4CHHS, 1 3
TOYKH 30py 3aXHCTy, BHSIBISIE OKpPeMi HETOYHOCTI 1 CYIEepedyHOCTI B
MTOKA3aHHAX, YCYBA€ IX HENOBHOTY, OIIOMAara€ YHHKHYTH IIOMIUIOK Yy pasi
3’sICyBaHHS OKpeMHX 00CTaBHH cupaBm» [4, c. 733].

CaymHoro € gymxka H.M. MakcuMMIIMH Ipo Te, IO HepexpecHuit
JIOTTUT «IPOBOIMTHCSA 3 METOI MEPEBIPKH ONCPXKAHMX IMiJ[ Yac CYAOBO-
CHiTUMX Jif, HacaMmIiepe]] MPSIMOTO JOMUTY, BIIOMOCTEH, PO3KPHUTTI
CYMEPEYHOCTEeH y TIOKa3aHHSIX, BUSABJICHHSA B HUX MOMHJIOK Ta 3aBiOMOT
HENpaBAH, YTOYHCHHS 4YHM JeTali3allii MOIepeaHbO OACPKAHUX Y CYIi
rmokazanb» [35, ¢. 59].

0O.10. KocTroueHKO BBa)kae, MI0 HaBiTHI 3allUTaHHS CIYTYIOTH IS
TOro, MO0 «IOBECTH, IO CBINOK abo0 Jae HempaBAWBI CBiAYCHHS, abo
CYMIIIHHO MTOMUJIIETBCS [6, €. 69].

[epexpecHuii nONWUT, 3BMYAHO, 3HAWILIOB CBOE BiJOOpaKEHHS 1 y
npaktuiii €CILJI, me mopyiieHHs TaKOro IpaBa BH3HAETHCS MOPYIICHHIM
IpaBa Ha CIPABEIUIMBUIN CYIOBUH DPO3TJSLA vV PO3yMiHHI cT. 6 KoHBeHIil
PO 3aXUCT MpaB JIIOJUHHU i OCHOBOIIOJIOKHUX CBO0OJ. Takoro BHCHOBKY
€CIIJI giiiioB, Hampukiax, y cmpaBi Luca v Italy, 3a3HaumBIIM, IO
«HAIIOHATBHI CYJIW 3aCyJIWIIN 3asBHUKA JIMIIEC Ha IMiICTaBi CBiTueHb, ki H.
JIaB 0 CyIy, 1 IO Hi caMOMy 3asiBHHKY, Hi HOro aJBOKaTOBi Hi Ha ONHIH
cTanii MPOBAJKCHHS HE HAJald MOXJIMBOCTI HOTO momuTaT. 3a IHMX
oOctaBuH CyJ1 HE IEPEKOHABCS B TOMY, 1110 3asBHUKOBI HAJaJIM JIOCTaTHIO i
HAJICXKHY MOJJIUBICTH OCIIOPUTH CBiTYEHHS, TMOKJIAJCHI B OCHOBY HOTO
3acy/pKeHHsl. 3asBHHMKa, OTXKe, M030aBWJIM TMpaBa Ha CIpaBeJIMBHil
cynoBu#t posrssany [7, c. 2891.

OTxe, MEPexXpecHU IOMUT MOJISAraE B TOMY, IO ocoOi, ska mana
BUTbHI ITOKa3W B CYIOBOMY 3acCiaHHI Ta BiINOBiJIa Ha MUTaHHS 0CcoOi, sKa
3MIACHIOE TPSIMAN JOMUT, CTaBIATh 3allUTaHHS IHINI VYaCHUKH TIPOIECY.
Ile, sx mpaBWJIO, [OMOBHIOYM W  VYTOUHIOKOYI  3alHTaHHS.
BHKOPHUCTOBYIOUM MOMKIHBOCTI MEPEXPECHOTO IOMHUTY, CYI 1 YYaCHUKH
MPOILIECY MOXYTh  OiIBII TMOBHO  JIOCHIAUTH OOCTaBUHH  CIPAaBH,
ITPOKOHTPOJTIOBATH iX, JETAli3yBaTH Ta KOHKPETU3YBaTH HESICHI MOMEHTH B
cymoBomy 3acifanHi. IlepexpecHuil TOMUT BUCTYIAE OJJHOYACHO 1 K CIIOCi0
36upanHs noka3y, ockinmbku KIIK VYkpainm He o0Mexye mpeaMer
MIEPEXPECHOr0 JOMHUTY TLNBKM THMH IOKa3aHHSAMH, SIKi OyJIM HajaHi ImiJ gac
IIPSIMOT'O JIOIIUTY, TaK 1 CIIOCiO MepeBipKy MOKa3aHb, HAJJAHUX PaHille.
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Tabayvkuii Poman Onexcanoposuu,
3100yBau CTyINeHs BUILOI OCBITH OakanaBpa
KpuBopi3pKoro HaB4aIbHO-HAYKOBOTO
iHCTUTYTY JIOHEIBKOTO FOPHIUYHOTO
inctTuryTy MBC YKpaian

Haykosuii kepignux: noueHT Kadenpu
OpraHi3allii JOCyZOBOTO PO3CIiTyBaHHS
KpuBopi3pKoro HaB4aIbHO-HAYKOBOTO
iHCTUTYTY JIOHELKOT'O FOPUIUYHOTO
incruryry MBC Ykpainu, kauaunar
opunuaHux Hayk I opodeysvka M. C.

JEAKI ACHEKTH METOJIUKHA PO3CJIIAYBAHHA
KPUMIHAJIBHUX ITPABOIIOPYIHIEHD, IOB’AA3AHUX
I3 KOPYIIIIEIO

AXTyaJlbHUM IUTAHHAM METOJIMKH PO3CIiTyBaHHS KPUMiHAIBHUX
NIPaBOIIOPYILICHb, IOB’S3aHUX 3 KOPYIIIE, € Te, IO JaHe SBHIIE Ha
ChOTOMHIMIHI  JIeHb HAOyJI0 03HAK CHUCTEMHOTO  XapakTepy Ta
OesrnocepeiHbO TIOB’sSI3aHE 3 TMOLIMPEHHSM CBOTO BIUIMBY Ha BCi cdepH
cycninbHOTO XUTTS. Taka cuTyallisi, B CBOIO 4epry, MOXe 3arpoxyBaTH
HaIlloHaJIBHIH Oe3nerni Ykpainu.

[IpaBoBOIO OCHOBOIO MPOTHIIi KPUMiHAJFHUM MPABOMOPYIICHHIM,
NOB’SI3aHUM 3 Kopymiieto, € Hopmu KoHcrurynii YkpaiHu Ta iHIIMX
3aKkoHIB. BinmoBigHo 10 crarri 68 OCHOBHOTO 3aKOHY YKpaiHH KOXXEH
3000B’s13aHMIT HEYXWIBHO NOICPIKYBATHCS 3aKOHIB VKpamn He THocsraTtu
Ha TpaBa i CBOOOM, 4ECTb 1 TI/HICT iHIIMX JIOICH, 10 TOro X HE3HAHH:
3aKOHIB HE 3BUTbHSE BiJ OPUIWYHOI BiAmoBimanbHOCTI. BomHoUac,
cratTsa 67 Koncturynii Ykpainu Bka3dye Ha Te, IO KOXKEH 3000B’s3aHUI
CIUTa4yBaTH MOJATKH 1 300pH B TOPAAKY 1 po3Mipax, BCTaHOBIICHHX
3aKOHOM, KpIM TOTO, YCi TPOMQISIHH IIOPIYHO IMOJAIOTh JO MOJATKOBUX
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IHCIEKIII# 3a MicLIeM MPOXXMBAHHS JICKJIapallii Ipo CBili MaiHOBHI CTaH Ta
JI0XOJTY 32 MMHYJIMH PiK Y OPS/KY, BCTAHOBJIEHOMY 3aKOHOM [1].

ExoHOMIYHMIA pO3BUTOK Oy/b-SIKOi KpaiHH CBITY CTaHOBUTH OJHY i3
HAWTrOJNIOBHIIIMX CKJIQJOBUX II ICHyBaHHS. BpaxoBylounm TEHICHIIIIO
KOPYNIIHHUX TPABOMOPYIIEHh IO 3pPOCTaHHS, B HAmIHd [epxaBi €
aKTyaJIbHUM JOCHTIDKEHHS KPUMIHATICTHYHOI METOAWKH PpO3CIiAyBaHHS
JAHUX KPUMIHAJIBHHUX MPABOMOPYIICHb, 3 METOIO MIBUAKOTO, IPaBHIBHOTO,
TOYHOTO, 3aKOHHOTO Ta HEYNEPEIKEHOTO pPO3CHiTyBaHHA, a TaKOX
BUKOHAHHS OCHOBHHX 3aBJaHb KPUMIHAJIBHOTO CYJIOYHHCTBA.

SlBuile «KOPYIILis JUls IIpaBa Ta CyCHLIbCTBA HE € HOBUM. BoHo
iCHyBajo ILIe 3 JABHIX 4YaciB, OJHAK MONPU PI3HOTO HOrO BU3HAYCHHS B
p13H1 MPOMIXKKH 4acy, JaHe MOHATTS Mae XapakTepHy OCOONMBICTB, siKa
TOB’S3aHA 3 THM, IO KOPYIIs € IIKI/UIMBA B yc1x cepax CyCIimbHOTO
KUTTS. BoxHouac, Kopymmis sK CaMOCTIHHMIA CKiaj KpI/IMlHaJ'IBHOFO
MIPaBOIIOPYIICHHS B YNHHOMY KpuMiHamsHOMY KozeKkci YKpaiHu BifcyTHii
[3,c.102].

Takok Bapro JoAaTH, W0 332 BYMHEHHS  KOPYHLIHHUX
MPaBOIOPYIICHs, 0c00a Hece KpUMIHAIBHY Ta/a00 aJMiHICTPATHBHY
BianoBinaneHicTh. [IpoBiBmm aHamiz 3Y «llpo 3amoGiraHHs KoOpymuii»,
MOJKHa JIWTH BHUCHOBKY, IO KOPYIIis — II6 BUKOPHCTaHHS 0CO00I0, LIO0
3a3HAYAETBCSA y YACTHWHI Mepmmii craTri 3 gaHOro 3aKoHy, HAaTaHHX Ii
CITy’)KOOBHX TOBHOB&KCHb UM IIOB’S3aHUX 3 HUMH MOIJIHMBOCTEH 3 METOIO
OJIep)KaHHS HENPaBOMIpHOI BHronu a00 NPUHHATTA Takoi BHIOAM YH
MPUHHATTS OOIISHKU/TIPOTIO3UIIiT TaKOi BUTOAM UIA cebe Y iHIIMX 0ci0
a0o BIIMOBITHO OOILSHKA/TIPONO3ULLIS UM HAJaHHS HENPaBOMIPHOI BUTOAH
0co0i, 3a3HaueHii y BUIEBKa3aHil CTaTTi AaHOTrO 3aKoHy, abo Ha ii BumMory
THIIUM (I3MYHUM YH IOPUAWYHUM 0c00aM 3 METOI CXHJIUTH L0 0co0y 110
MPOTUIIPABHOTO BUKOPHUCTAHHS HAJaHUX i CIy)KOOBHX MOBHOBaXXEHb YH
TIOB’ I3aHUX 3 HUMU MOXJIMBOCTEH [2].

PoscrninyBanHs Oynb-sIKMX KpUMIHAJIBHUX MPABOIIOPYIIEHb 3a3BUYail
MMOYUHAETHCS 13 OTJIAMY MICIS TOJIl, MO TaKOXK HE € BHHATKOM Yy pasi
PO3CITiIyBaHHS KPUMIHAIBHUX NPABONOPYIIEHb, OB 3aHUX 3 KOPYIIII€EIO.
HaiironoBHimum npoOieMHUM IUTAHHAM € 3aJy4eHHsS JI0 HpPOBEACHHS
JlaHoi citia4oi (po3iIyKoBoi) aii 3aXUcHUKA. Y TOHM 4ac, CIiJl IiJKPEeCIuTH,
IO y4YacTh 3aXMCHHUKAa MOXKE MiHIMI3yBaTH BWIIQIKA MOPYIIEHHS IpaB i
CcB00OI Ti103PIOBAHOT OCOOH.

IMiciist moYaTKy AOCYAOBOIO PO3CI/lyBaHHS CHII[‘IOMy HEOoOX1THO
pO3poOHTH TUIaH TPOBE/ICHHS ciiguux (po3myKoBUX) nHii. Jlanuii miax
MOBUHEH OyTH Y3rO/DKEHHUH 3 IUIAHOM ONEpaTHBHO-PO3LIYKOBHX 3aXOJB,
OCKIJIBKM 1I€ TUIBKM CIpUsTHME po3ciigyBanHio. lle o3Hawae, 110
PO3CITiyBaHHS KPUMIHAIBHUH NPaBONOPYLIEHB, OB’ I3aHUX 3 KOPYIILIEIO,
ITOBHHHO OYTH IOCTIOBHO OpraHi3oBaHWM Ta IUaHOBUM. IIpote, mpouec
pO3CiiayBaHHs AaHUX KPUMIHAJbHUX IPAaBONOPYIIEHb YCKJIAJHIOOTHCS
pi3HUME (aKTOpaMH: CTPOKHM HPOBENEHHS MNpOIeCyalbHHUX i, aedimut
yacy, HW3BKHI DPiBeHb B3a€MOJii YYaCHHKIB po3ciimyBaHHS. BomgHouac,
Ba)XJIMBE 3HAYEHHS CTaHOBIIITH BHCYHYTI Bepcii, Ha MiJACTaBi SKHUX 1
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IUIAHYIOTBCSL T1 YM 1HIN Jii CJIIYOro Ta OpPraHi30BYETHCS B3aEMOZIA 3
IHIIUMH TpaniBHUKaMHU IPaBOOXOPOHHOTO OpTaHy.

BaxmMBMM MOMEHTOM € NpaBWJIBHUE MiA0ip Ta JAetanmizaiis IUaHy
NPOBEJCHHS  pO3CHigyBaHHs. [lmaHyBaHHS — PO3CHIAYyBaHHS  JIAHHX
KPUMIHAJBHUX IIPABOMOPYIICHh MAlOTh 3a0€3MEYNTH BHU3HAYCHHS IIUTI
pO3CIiayBaHHSA, BUSABICHHSA THX OOCTaBHH, SIKi MalOTh OyTH 00OB’SI3KOBO
BCTaHOBJICHI, OIIHKY 3i0paHMX MaTepialiB Ta IMOJAIbIIC BUCYHEHHS HOBHX
BapiaHTIB Aii, SKi TOBUHHI OyTH BIKOHAHI.

Ba)xJMBUM MOMEHTOM B METOANYHUX PEKOMEHJIALISX 3 PO3CIITyBaHHs
KpPUMIHATBHUX TPaBOIOPYIICHb, TOB’S3aHUX 3 KOPYIILIEIO, € BCTAHOBIICHHS
PEKOMEH/IOBaHUX JI0 BHUKOHAHHS CIIIUMX (PO3LIYKOBMX) [iH, cepel SIKHX
HEOOXIJHO BUIUIMTH OIJIAA Micls Moail, oOLIyK 3a MicieM poOOTH, OMUT
CBIJIKIB, IPU3HAYCHHSA KPUMIHATICTHIHUX eKcriepTh3 [4, c. 237].

Bapro HaromocwTH TakoXK Ha TOMY, IO IiJ Yac pO3CIIiTyBaHHS
MOTPIOHO BCTAHOBHUTH BCIX CIIBYYaCHWKIB Ta OCI0 MPHYCTHHX JO BYWHCHHS
KPHUMIHAIFHOTO TPaBOIOpYIIeHHS. He MeHII BaXKIMBUM € BCTAHOBJICHHS Ta
(bixcarist cI1ijiB MPaBONOPYIIEHHS, il IKUMH CJIiJ PO3yMITH BiI0OOpakKeHHs Ha
PI3HUX €JIEMEHTaX HaBKOJIMIIIHBOTO cepenoBuia [4, c. 236].

Ha mincTaBi mpoBeACHOTO aHaNi3y CJIiJ 3pOOUTH BHCHOBOK, IO ITi[|
Yac po3CiilyBaHHS KOPYIIIHHUX MPAaBONOPYLIEHb BAXKIUBUM (HaKTOPOM €
CBO€YACHA OpraHi3aimis B3a€MOIii CIIIYMX Ta ONEPaTUBHUX ITiIPO3JLITIB,
CKIQJCHHS CHUIBHUX IUIaHIB TIPOBEACHHA NpOLECYalbHUX i Ta
OTIEpPaTHBHO-PO3IIYKOBHUX 3aXO0iB, TOLIO.
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3m00yBay CTyIEHs BUIOT OCBITH OakajgaBpa
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Hayxkosuii kepisnux: podecop kapeapu
OTIepPaTUBHO-PO3IIYKOBOI AIsITEHOCTI
HarionansHOi akageMii BHYTpIIIHIX CIIpas,
KaHAUJAT IOPUINYHUX HAYK, TOIICHT

Mapkose M. M.

JOCYAOBE PO3CJIAYBAHHA AK CTAOIA KPUMIHAJIBHOI'O
IMPOBAJIZKEHHSA

TepMiH «KpuUMiHAJIBHE MPOBAKEHHS» BUKOPHUCTOBYETHCS UMHHUM
KPUMIHaJBbHAM  TIPOIECYyalbHUM  3aKOHOM B  TPhOX  3HAYCHHAX:
KpUMiHAJIBHUH MPOIIEC 3arajioM; KpIMiHalIbHa IpoliecyaibHa AiSIbHICTD Ta
MIPOBAKCHHS 332 KOHKPETHUM IPaBOIOPYIICHHSAM. Y TOH ke 4ac 3 TOUYKH
30py Teopil KPUMIHAJIBHOTO IIPOILECY, TaKe BH3HAYECHHS € JICIIO CIipHUM
xo4a 0 i3 TOro Moristy, 10 KpUMiHAIBHE MIPOBAPKEHHS, SIKIO 3BEPHYTHUCS
J0 #oro cranaiiiHOi CTPYKTypH, HE 3aBEpUIYEThCS Ha CTalii CyJOBOIO
NPOBA/PKEHHS, a HOro 3aBepIIAILHUM €TalloM € BHKOHAaHHS BUPOKY YH
YXBalH CyIdy.

MMicns  npuitEATTs KpuMiHANBHOTO MHPOLECYANLHOTO  KOJEKCY
VYxpaiau 2012 p. B Teopii i Haymi KPAMiHATBHOTO MPOIECY MUTAHHS IIOI0
Horo cramiifHOCTI MoTemep HE 3HAWIIIO OJHOCTaifHOTO BHpimeHHA. Tak,
A.B. MongoBan, C.M. MenbHUK BUAUIMIOTH § CTafiifi KPUMiHAJIHHOTO
nporuecy: 1) oCymoBe po3CigyBaHHs, 2) MArOTOBYE MPOBAKEHHS,
3) cymoBuii po3misim; 4) anensiiiHe MPOBaKCHHS; 5) BUKOHAHHS BUPOKY;
6) KacauiiiHe mNpoBaJUKEHHs; 7) mpoBaikeHHs Yy BepxoBHomy Cyai
VYkpainu; 8) mpoBaKEHHS 32 HOBOBHUSIBJIEHUMH OoOcTaBuHamu [2, ¢. 3—4].

Mono BU3HAYECHHS CTPYKTYPHHUX €JIEMEHTIB CHCTEMHU
KpuMiHanbHOTO nipoBapkeHHs: B KIIK Ykpainn 3akoHOaBeI> HOPMATHBHO
3aKpINUB JHUIIE [BI cTamii, mpsMo Harodd ix Bm3HadeHHA y cr. 3 KIIK
VYxpainn, a came «gocynoBe poscmigyBaHas (. 5 4. 1 c1. 3 KIIK Ykpaian)
1 «IPUTATHEHHS 0 KPUMIiHAIBHOT BiamoBiganpHoCT» (1. 14 u. 1 ct. 3 KIIK
VYkpaiHu), 4YITKO HarojOUIylO4H, IO Le CTauil KpUMIHAJILHOIO
npoBapkenHst [1, c. 1]. Ha »xanb, Oynap-sikoi 3rajiku mpo iHImi crajil
kpuMiHanbHOTO TIporecy B KITK Ykpainu Hemae.

,HOCyIIOBe po3ciimyBaHHs Bu3Ha4deHo B 1. 5 4. 1 c¢T. 3 KIIK Ykpainu
SK CTajis KpI/IMlHaJ'IBHOFO NPOBAUKCHHSI, KA MOYMHAETBCS 3 MOMEHTY
BHECEHHS BiJIOMOCTEH Ipo KpanHanLHe npasornopymenas 1o €PP i
3aKiHUy€ThCS 3aKPUTTSIM KPUMIHAIFHOTO IPOBA/KEHHS ab0 HaNpaBJICHHIM
J0 cyly OOBHHYBAJIBHOTO aKTy, KIONOTAHHA IIPO 3aCTOCYBaHHS
MPUMYCOBHUX 3aXO0J1iB MEAMYHOT0 ab0 BHXOBHOTO XapakTepy, KIOMOTAHHs
IO 3BUTBHEHHS 0COOM BiJ KpUMiHAJIBHOI BiqmoBigansHOCTI [1, c. 1].

ChopaBe/UIMBO 3a3HAYUTH, LIO0 y HAyll KPUMIHAIBHOTO MPOLECY
BIICYTHE €IWHE PO3YMIHHS METH JOCYJOBOTO pPO3CTiAyBaHHS, IO
0OYMOBJICHO BIJCYTHICTIO HOPMATHUBHOI JeQiHIIII METH JOCYIOBOTO
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posciigyBanHs y 3akoHi. Ha nqymxy O.I. JInTBHHYYKa, METOIO IOCYA0OBOTO
po3ciigyBaHHs € 3a0e3leueHHs CyAy JloKa3aMH Yy KpUMiHaJIBHOMY
NIPOBAJPKEHHI, Ul TOrO, 00 OCTaHHIH MIr BHKOHYBAaTH IOKJAJIeHy Ha
Hboro QyHkuito npasocyans [3, c. 221].

Bincyraicts y KIIK crmemiansHOi HOpMH TIPO METY IOCYIOBOTO
pO3CIigyBaHHS HE BUKIIOYa€ HOPMATHBHO-IIPABOBOI OCHOBHU [UISi BUCHOBKY
mpo ii 3mict. BusHawaroum MeTy MJOCYIOBOTO pO3CIiTyBaHHS BKpai
BaxxmBo 3BepHyTHCS 10 cT. 9 KIIK Vkpainu, aHamizyloun sSKy, MOXKEMO
JIATH 10 BHCHOBKY, III0 METOIO JIOCYIOBOTO PO3CIiayBaHHS € BceOivHa,
MOBHA 1 HEyNepe/MKeHa IISUIbHICTh CIITYOrO 3 BCTAHOBIECHHS (DaKTHUHHX
0oOCTaBUH MisSHHA 3 MOAAJBLIOI MOINEPEIHHOI0 MPABOBOIO OLIHKOI Ha
NpeAMEeT HAasBHOCTI YW BIJCYTHOCTI CKJIaJy 3J0YMHY JUIS TPHAHATTS
pimenHs BignosigHo 10 cT. 283 KIIK Ykpainn.

3aBOaHHAM CTafil JOCYIOBOTO pO3CIIAYBaHHS € BCTAHOBICHHS
KPUMIHAJIBHO KapaHOTO MisHHS, nependadeHe KpuMiHaIbHEM KOJEKCOM
Vkpaian, a Bigrak, miacTaB ansd BHECEHHS Bimomocrtedr mo €PJIP.
VY 3a3HayeHidl cragii OepyTh YdYacThb CHIJUUil, NPOKYpOp, 3asBHUK,
NOTEPIiNH, 0COOH, IO HadM MOSCHEHHs. 3acobamu nepeBipKH 3asB 1
TOBIIOMIICHb NP0 KPHMiHAJIbHI IPABONOPYIICHHS €: ONIAA MICLs O,
OTPUMAHHSI NPEJIMETIB Ta JOKYMCHTIB BiJ 3asiBHHKA; OJCPIKAHHS IOSCHCHb
BiJl YYacCHUKIB KpHMIHAJIbHOTO NPOBA/PKCHHS Ta IHIIMX OCi0, SKIIO BOHM
MIPOTH IBOTO HE 3aNepeuyIOTh. Y KiHI Hi€l cTamii mpuiiMaeThes pileHHAS PO
BHeCeHHS (200 HeBHeCGHHSI) Bimomocreii 1o €PJIP. HeBHeceHHs BimoMocTei
no Peectpy mepenbadae iHINMIT TOPSIOK PO3ITISAY 3BEPHEHHS, HANPHKIIAL,
BI/ITIOBITHO JI0 BUMOT 3aKOHY pralHI/I «lIpo 3BepHEHHSA TPOMAJIAHY.

Crafnist IOCYZOBOrO pPO3CIiyBaHHS Ma€ KPUMIHAIbHO-TIPAaBOBE Ta
KpUMiHaJbHO-TIpOLIeCYalIbHEe 3Ha4yeHHs. KpuUMiHaNbHO-TIpaBOBE 3HAYECHHS
JIOCYZIOBOTO PO3CIIiZIyBaHHS IOJISITAE y TOMY, IO Y HbOMY 3/ CHIOETBCS
KBaJiQikamis KpPUMiHAIBHOTO IIPABOMOPYIICHHS: CHOYATKy y €IHHOMY
peectpi mocymoBux po3ciigyBanb (€PJIP), moTiM y TOBiZOMJICHHI PO
MiZ03py 1 HapemTi - B 00BHHYBaJbHOMY akTi. KpuMiHaNBEHE MpoliecyaibHe
3HAUEHHS CTaAil JOCYZOBOTO PO3CIilyBaHHS BUSBIISIETHCS B TOMY, IO Y HIl
BCTaHOBJIFOIOTHCSI MEXKI CYJIOBOTO PO3TJISILY.

JlocyoBe pO3CHiayBaHHS MEpeaye IMPOBA[PKCHHIO B Cymi i
MOKJIMKaHe 3a0e3MeYUTH HOro YCIIIIHE POBEACHHS, OJJHAK HOrO HE MOXKHA
PO3MIISIATH TIJIBKH SIK CTAJII0, TIPOBA/KEHHsI SIKOT 3/1iIHCHIOETBCS JI0 Cyy 1
i cyay. Ls cramis Mae 0COOJMBOCTI, IO CBiI4aTh MPO 11 CaMOCTIHHUI
XapakTep, 30KpeMa, BOHa:

— Ma€ CBOI caMOCTIHHI 3aBIaHHs, SIKI BUINIMBAIOTH 13 3arajibHHUX
3aBJIaHb KpUMiHAJIBHOTO mpoBapkeHHs (cT. 2 KIIK);

— Y9ITKO OKpEecCJIeHI MeXi B CHUCTEMi KPHMIiHAJIBHOTO MHpoLecy — 3
MOMEHTY BHECEHHs BIJIOMOCTEH MpO KpUMIiHAJbHE IPaBOMOPYILEHHS JI0
€IMHOTO PeECTPy NOCYAOBHUX PO3CIiAyBaHb J0 BUHECEHHSI PIMICHHS, SKUM
3aBEpUIYEThCS POBAIKSHHS PO3CITilyBaHHS;

— CBIHi 3MICT Ta CBOIO MpoLeCyalbHy Gopmy;

— XapaKTepU3yeThCs KOJIOM cy0’€KTiB, sIKi OpyTh B Hill y4acTs,
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— XapaKTepU3yeThCsl KOJIOM CHELM(IYHUX pillleHb, [0 MOXYTh OyTH
NPUHHSTI  MiCs  3aKIHYCHHS  JOCYJOBOTO  PO3CIIYBAHHS:  3aKPHTTS
KPUMIHAJILHOTO [POBA/DKCHHS], 3BCPHCHHSI TPOKYpOpa 110 CY/Ly 3 KIOHIOTAHHSAM
PO 3BUIGHEHHS! OCOOM Bil KPUMIHAIBHOI BiIIOBIIAJIBbHOCTI, a00 3BEpPHEHHS
MIPOKYpOpa [0 CyZAy 3 OOBHHYBaIBHUM aKTOM, KIIOTIOTAaHHSIM IIPO 3aCTOCYBaHHS
NPUMYCOBHX 3aXOJiB BHXOBHOTO XapakTepy a00 KIONOTaHHAM Mpo
3aCTOCYBaHHS IIPUMYCOBHX 3aX0/IiB MEANYHOTO XapaKTepy.

HocynmoBe po3scimigyBaHHI € (OPMOIO HOCYIOBOI IMiATOTOBKH
MarepialiB KpUMiHaJbHOTO MPOBAPKEHHS, sSKe 3IIMCHIOETBCS y (opmi
Ji3HAaHHS Ta JOCY/0BOTO CIiJICTBA.

PoOnsiun  BUCHOBKM, B@KJIMBO 3a3HAYWTH, IO BIANOBITHO JIO
TI0JI0’KEHb HAlliOHAIBHOTO 3aKOHOAABCTBA CHCTEMY CTajiil KpUMiHAIBLHOTO
MPOBA/PKCHHA  MOJKHA  BU3HAYMTH TakuMM  9YHHOM: ) mocynose
po3ciigyBaHHS; 2) MATOTOBYE CYAOBE MPOBAKEHHS; 3) CyAOBHI PO3IIISL;
4) anensAuifiHe NPOBAJKCHHs, 5) BUKOHAHHS BHPOKY; 6) KacaiiitHe
MPOBa/DKCHHS; 7) mpoBajpkeHHs y  BepxoBHomy Cyni  Vkpainuy,
8) mpoBaKeHHS 32 HOBOBHSIBJICHUMH 00CTaBHHAMH.

Ilepmior0 Ta CaMOCTIHOIO CTaIi€l0 KPUMIHAIBHOTO TPOLECY
VYkpaiHu € JOCyZOBE pO3CIlijyBaHHS, BU3HAYCHHS SKOI 3a3HA4YEHO B I 5
4. | cr. 3 KIIK.

Cranist JI0CY/I0BOTO PO3CIII/lyBaHHS PO3HOYNHAETHCS i3 MOMEHTY
BHECCHHSI BIJIOMOCTEII PO BYNHEHHS KPHMIHAIBHOTO MPAaBOMOPYIICHHS 10
€PJIP. O00B’A30K i3 BHECEHHS MOKIANAETHCA HA CIIAYOTO YW MPOKypopa
JI0 SIKOTO HAaJINIIIIA 3as1Ba PO Take JisTHHS a00 B BUIAJIKY KOJIM CJITUUil Un
MIPOKYPOP BHSIBUB AiSIHHS CAMOCTIHHO B OyIb SIKOMY BHIIAAKY 13 BLIBHOTO
JDKepera.

BaJIMBO pO3yMiTH, III0 METOI JOCYJOBOTO pO3CIiIyBaHHS €
BceOiuHa, MOBHA 1 HEYIEpe/PKeHa MISUTBHICTh CIIAYOr0 3 BCTAHOBJICHHS
(akTHYHUX OOCTaBMH MiSHHS 3 MOJAJIBIIOI MOIEPEIHBOI0 IPABOBOIO
OIIIHKOI0 Ha TIpeJMET HAsSBHOCTI YHM BIACYTHOCTI CKJIAAy 3JIOYHHY IS
MPUHHATTA pimieHHs BiamoBimgHo 1o cT. 283 KIIK Ykpainu.
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Tonuiii Hamanina Cmenanisna,

a1’ FOHKT BiAJUTY TOKTOPaHTYpH

Ta an’ roHKTYpu HatioHansHOT akaaemii
BHYTpIIIHIX cripaB YKpaiHu

MUTAHHS BIZIOMOCTEM, 11O CTAHOBJISAITh TAEMHUIIIO
JOCYAOBOT'O PO3CJIAYBAHHS

BinnoigHo no KpumMiHanpHOTO mpoliecyarbHOTO KOAEKCY YKpaiHu
OJIHIEIO i3 3araJbHUX YMOB JOCYJOBOTO PO3CIiAyBaHHS € HEAOMYCTHUMICTh
pO3rOJIOIIEHHST HOro JaHuxX Oe3 BIANOBITHOTO JO3BOJY  CJIJUOTrO,
nmizHaBaya. OcoOMuBOi 3HAUYYHmIOCTI II¢ TpaBWwIo HaOyBae TmijJ dac
PO3CIiyBaHHS KPHMIiHaJbHUX IPOBAJUKEHb, IOB’S3aHUX 3 KOPYIILIEIO,
OCKIJIbKM Yy TPOB3/DKEHHSIX JaHOi KaTeropii 3 OOKy 3allikaBiIeHHX 0cCi0
HEPIIKO  BHSBISETHCS IOTY)XKHA TPOTHIisS OpraHaM —PpO3CIidyBaHHS.
Y BETMKHX 37T0YHHHHX YIPYHOBAHHAX CTBOPIOKOTHCS BJIACHI PO3BiAyBaJbHI
Ta KOHTPPO3BiyBaibHi CIy:KOH, sKi 3aiiMarOThCsI HE3aKOHHHM 300pOM Ta
a”amizoM iH(opMmamii mpo cTparerirto i TaKTHKY MisTIBHOCTI OpTaHiB
posciinyBanHs. [ligBuiueHuWil iHTepec sl KPUMIHAJIBHHX CTPYKTYp
CTaHOBJATH  BIJIOMOCTi, IO CT@HOBJIATH TAEMHUIIO  JOCYIOBOTO
po3sciigyBanHs. [Ipy koMY BiIOMOCTI MOXKYTh OyTH OTpUMaHi HE TUIBKH Y
KOpYMIOBaHMX a00 KOJIMIIHIX MPAI[iBHUKIB IPABOOXOPOHHUX OpraHiB, alie
I B yJaCHHKIB IPOIIECY 1100 KOHKPETHOTO KPHMiHAJIBHOTO IPOBAKECHHS 3
00Ky 0OBHHYBadeHHS a00 3aXHUCTY.

PosronomeHHs  gaHUX ~ IOCYJOBOTO  DPO3CIIIyBaHHS  MOJXKE
TIEPELIKO/UTH BCTAHOBIICHHIO ICTHHH y TIPOBaDKCHHI, CIPHUATH 3MiHi
TOKA3aHb CBIIKIB i MOTEPIIINX, 3HUIIECHHIO a00 (anbcnikalii 1okasis, i,
THM CaMHM, HETaTHBHO BILIMHYTH Ha XiJ i Pe3y/IbTaTH PO3CIiLyBaHHs Ta
CyJ0BOro po3risiay. JloTpUMaHHS TaeMHHMII JOCYJOBOTO PO3CIIiTyBaHHs
HEOOXiJIHE TaKoX JUIsi OXOPOHH IpaB i CBOOOX 0COOM B KpUMiHAJBHOMY
npoueci. Ile crocyersest He Tinbkn 00BHHYBaueHHX (I1i103PIOBAHUX), a ii
IHIIMX yYaCHHKIB 1pouecy (IIOTEpIiIMX, CBIAKIB, IHMBLIBHHX IIO3MBA4iB,
LMBLTBHHX BIAMOBIAYIB TOIIO), SIKI MOXYTh OyTH IIOCTaBIICHI B He6e3neKy
po3mpaBy 3 OOKy 3alliKaBJIEHUX OCiO.

AXTyallpHICTh 3a0€3NeueHHs TaEMHUII JIOCY/I0BOTO po3cn1):[yBaHH;1
00YMOBIIIOE HEOOXIAHICT NPABUIILHOIO BU3HAYCHHSI ii OHATTA i Npe/vMeTa,
TOOTO THX BIZIOMOCTEH, SIKi HE MiAJSITal0Th PO3TOJIOIICHHIO B MpoLeci
JIOCY/IOBOTO PO3CIIZYBaHHS Y KPUMIHAJIILHOMY IIPOBAJIKEHHI.

ITix TaeMHUIICIO MOCYAOBOTO PO3CHiTyBaHHs, Ha HAII TOTJIS, CIif
PO3YMITH OXOpOHIOBaHY KPHUMIHAJIbHY NPOLECYaJbHUM 1 KPHUMiHAJIBLHUM
3aKOHOM iH(opMaIiro, 00CAT SKOi BU3HAYAETHCS CIITYMM (Ji3HaBadeM) i
3aXMIIAETHCS 3 METOI0 YCYHEHHS! pealbHOi a0o MOTeHHiHHOT HebOe3neku
3alOfIHHS ~ IIKOAWM  IHTepecaM  pO3CIiJyBaHHS  KPHUMiHAJIBHOTO
MPOBA/PKEHHS 200 Y4aCHUKaM KPUMIHAJIBHOTO CYJJOYNHCTBA.

B ocCHOBYy naHOro BM3HAYEHHS MOKJIAJACHO TaKi OCHOBHI O3HAaKH:
1) TaeMHHUIIS JOCYIOBOTO PO3CITITYBAHHS — I1€ TAEMHHIISL, IO OXOPOHSETHCSI
3aKOHOM; 2) Il TAEMHHIISA 3aBXKAH OB’ SI3aHA 3 JOCYIOBUM PO3CIiTyBaHHAM
y KOHKPETHOMY KpHMiHaJbHOMY NpOBaKeHHi; 3) ue iHdopmamis, o
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BiZloOpaXkae iHTEpecH pO3CIijyBaHHS 332 KPUMIHAJIBHUM IPOBAKCHHSIM;
4) obcsir TaeMHHMII JOCYIOBOTO PO3CIiTyBaHHs BH3HAYA€E CIII4MiA, Ai3HaBay,
5)ue cayxOoBa TaeMHMUS, sKa HeOOXigHA s 3pificHeHHs mpodeciiiHoi
JISUTBHOCTI TOCAJIOBHX 0OCIO, sIKi 37IHCHIOIOTH JOCYZOBE pO3CIIIyBaHHS, a
TaKO I 3aXUCTY YJaCHHUKIB KPUMIHAIBHOTO CYIOYNHCTBA.

HeoOxigHO 3a3Ha4YmMTH, IO MEPENiK BiIOMOCTEH, IO CTAHOBIATH
TAEMHHIIO JO0CYIOBOTO PO3CIiAyBaHHs, 3aKOHOJABYO HE BU3HAUCHUH. SIka
iHopmaiis  Oyne CKIazaTH Ta€EMHHMIIO PO3CIIIYBAHHS B KOKHOMY
KOHKPETHOMY BHIIAJIKY, 3a]IeXKUTh BiJf pO3CyAy ciigdoro. OnHak, ue poscyn
He MoXke OyTW NOBiIbHUM. BusHaumtu Ty iHdopmanito, ska He Misrae
PO3TOJIOIIEHHIO, JOCHTh CKJIaJHO, OCKUIbKHM 3aifiBa CEKpPETHICTh MOXe
NPU3BECTH JI0 TIOPYLICHHS TMpaB 1 3aKOHHUX IHTEpECiB y4YaCHHKIB
KPUMIHAJBHOTO CYIHOYHMHCTBA SIK 3 OOKYy OOBHHYBaueHHs, TaKk i 3 OOKy
3aXHUCTy, a 3aiiBa «BIAKPHUTICTE» MOXE HETaTUBHO ITO3HAYUTHCS Ha
po3ciigyBaHHI KPUMIHAIBHOTO NpoBa/LKeHHA. CripoOyeMo BU3HAYHTH, SKa
X 1H(pOpMAIIist MOYKE CTAHOBHTH TAEMHHIIIO TOCYIOBOTO po3ciiayBanHs. Ha
HAIIl TIOTJISA, e 1H(GOpMAITisl TPO:

1) nnanyBaHHS po3ciifyBaHHS Ta ciuigui Bepcii. PosrosomieHHs
TaKUX BIJIOMOCTEH MOXKE CYTTEBO MOCHIUTH TMPOTHJI0 PO3CIiTYBaHHIO,
3poOuBIIH ioro Hee(beKTI/IBHMM'

2) mokasu, OTpUMaHi IpA MPOBADKCHHI CIXYNX (PO3IIYKOBHX) Iii
6e3 ydacTi ImiZ03PIOBAHOTO, a TAKOXK PO PE3YJIbTATH OLIHKH JIOKa3iB Ha
NEeBHUX eTamax posciaigyBaHHSA. O3HallomMyieHHS 13 3a3HAUYCHUMH
BiIOMOCTSMH MiO3PIOBAHOTO 1 HOro 3aXWCHWKAa JO 3aKiHYCHHS
po3ciiyBaHHS BEAE IO TOro, IO iM CTae BIJOMHUI 00CAT JT0KA30BOi
iH(popMmallii, SKOK BOJIOIIE€ CTOpOHA OOBHHYBaueHHs. Lle, B CBOIO yepry,
JI03BOJISIE TM CIPOrHO3YBaTH MOAANIBIINN X1 PO3CIiyBaHHS, CIIPOCTYBaTH
JIOBENIEHICTh Oy[b-IKUX (DaKTiB, HANPUKIAA, XUOHOCTI THX UM IHIIMX
JIOKa3iB, HAaJaHWX IWiJO3PIOBAHMM Yy CBilf 3axWCT. 3 Ii€l0 METOK BOHHU
MOXXYTh YHHHTH THUCK Ha CBIIKIB 3 OOKY OOBHHYBa4YeHHS, «C(paOpHKyBaTH»
JOKYMEHTH, PEUOBI Ta 1HIII TOKa3H TOIIO;

3) TakTHKM, XOJy Ta pe3yJbTaTiB IPOBEACHHS JIESIKHX CIIIINX
(po3mrykoBux) midd. [HOAI AOIIBHO 30€pPEKEHHS B TAEMHHII YEProOBOCTI
MIPOBAJPKEHHS CIIAYMX (PO3LIYKOBHX) Jil; CKJIay y4aCHHKIB Tiel 4M iHIIOT
cniguoi (po3urykoBoi) Aii, BimOMOCTeW MpO TAKTH4HI TNPUHOMH, SIKi
nepez[6aqa€TLcs[ BHKOPHUCTOBYBATH MpH i NPOBA/PKEHHI; pPe3yJIbTaTiB
OKpeMHX cmiguux (po3urykoBux) aid. OCOOJHBO Ba)KIIHBE 36epe>1<eHH51 B
TAEMHHIII MicIlsl 1 9acy MPOBEAEHHS THX CIITUMX (PO3IIYKOBHX) JiH, B SIKMX
BUKOPHCTOBYETHCSI (JAKTOP PanTOBOCTI, HAIIPHUKIA], OOIIYKY;

4) ocoOuCTOr0 *KUTTS YYaCHHUKIB CYJOYMHCTBA, SKi CTaJlU BIIOMi y
3B 513Ky 3 PO3CIIilyBaHHIM KPUMIHAJIBHOTO NPOBa/KEHHS;

5) ocobu, Miciie MPOKMBAHHS Ta 1HIII JaHI YYACHHUKIB CYJOYHUHCTBA,
AKAM MOXe 3arpoXyBaTH HeOe3meka, a TaKoXX MO0CaZoBUX o0ci0, sKi
3MIIACHIOIOTH PO3CIiTyBaHHS;

6) BXHTI 3axoaW O€3MEeKHu MIOJ0 YYACHHWKIB KPHUMIiHAIHLHOTO
CYJIOYMHCTBA.
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JlilicHO, O KO)XHOMY KOHKPETHOMY KPHUMIHAJIbHOMY NPOBAKEHHI
i BIIOMOCTI MOXYTh OyTH pi3HUMH. TOMY MOUITBHIIIE, HA HAII MOTJIS,
YiTKO BU3HAYMTH 1 3aKPIIUTH B KPUMIHAJILHOMY IPOLIECYAIbHOMY 3aKOHI
nepestik BiJOMOCTEH, SIKi HE MOXYTb CTaHOBHTH TA€MHHUIIO JOCYIOBOTO
PO3CIiTyBaHHS.

Cnucok suxopucmanux oxycepen

1. KpuminanpHMH TpouecyanbHHH KOJAEKC YKpaiHm: 3aKkoH
Vikpainu Bim 13.04.2012 Ne 4651-VI. URL: zakon.rada.gov.ua/laws/
show/4651-17.

Yepganuyk Bikmopia Banepiiena,
acmipaHT KadeIpy KpUMIHAIBHOTO MPOLECy
HanionansHoT akaneMii BHyTPIlIHIX crpaB

3ABE3NEYEHHSI [TIPAB IHIIOI OCOBM, TIPABA UM 3AKOHHI
IHTEPECH SIKOI OBMEKEHO B IPOIIECI JOCYJIOBOT'O
PO3CJILIYBAHHSL, I YAC MPOBEJIEHHSI CJIITUUX
(PO3LIYKOBHX) JIH

OnmHUM 13 3aBaHb KPUMIHAIBHOTO MPOBAPKEHHS, 110 BH3HAYEHI Y
cr. 2 KIIK VYkpainn, € oxopoHa mpaB, CBOOOJ Ta 3aKOHHHUX IHTEpeECiB
YYaCHUKIB KPUMIHAJILHOT'O ITPOBaKEHHS.

Ilin oxopoHOH TmpaB Ta 3aKOHHUX IHTEpPECIB  yYaCHHKIB
KPUMIHAJBHOTO MPOBAKEHHS PO3YMIIOTH 3a0€3IeUCHHS HEOOXITHUX YMOB
JUI1 3IiHCHEHHS TmpaB, CBOOOX 1 3a/J0BOJICHHSA 3aKOHHUX IHTEpeECiB, ix
HEIOTOPKaHHOCTI Ta HEMOPYIIHOCTI 32 IOMOMOTOI0 YiTKOTO BPETyIIOBaHHS
KPUMIiHAJIBHUX TIPOIECYaJbHUX BITHOCHH Ta BXHTTS 3aXOJIB IPABOBOTO
XapakTepy 3 METOI HEJONYILICHHS TMOPYIIEHHsS MpaB Yy4YaCHHKIB
KpPUMiHaJIbHOTO TIPOBaKeHHs [1, c. 7].

[Nepenik y4acHUKIB KpUMIHAJIBHOTO MTPOBA/DKEHHSI MICTUTBCS B I1. 25
cr. 3 KIIK VYkpainu. Yci BOHM BHUKOHYIOTh CBOE NPU3HAYEHHS, a TOMY
HAIUISIOTHCS IEBHUM 00CATOM TIpaB i 000B’s13KiB. BignosigHo g0 meperiky
YYacHUKIB KpuUMiHampHOTO mpoBamkeHHs (1. 25 cr.3 KIIK VYkpainn),
OXOpOHI MiANATAlOTh TpaBa, CBOOOAM Ta 3aKOHHI IHTEPECH SK CTOPIH
KPUMIHAJIBHOTO MPOBAKCHHS (0OBUHYBAYCHHS Ta 3aXWCTY), TaK i THX, XTO
BiJirpae JOMOMIDKHY POJIb Y KPHUMIiHAJIBHOMY IPOBA/DKEHHI (HANpHKIAL,
CBIJIOK, TIEpeKIIaay, CEKpeTap CyI0BOro 3acijanss rompo) [2, ¢. 97-98].

16 nucronana 2017 poky HaOyB umHHOCTI 3akoH Ykpainu «IIpo
BHECEHHS 3MIH [0 JeJKUX 3aKOHOJABYMX aKTIB II0J0 3a0e3reyeHHs
JOTPUMAHHS MIPaB YYACHUKIB KPUMiHATLHOTO MPOBAHKEHHS Ta 1HITUX 0Ci0
NIPaBOOXOPOHHUMM  OpraHaMH M 4ac  3JifiCHEHHS  JOCYI0BOTO
posciigyBanus» [3], sxkum 1. 25 4. 1 cr. 3 KIIK VYkpainu, a Takox 4. 6
cr.28, 4. 1 cr. 303 ta u. 1 cr. 308 KIIK VYkpainu Oymno IOmoBHEHO
MOJIO)KEHHSAMH IIO0 Y4YacTi y KpPHUMIHAJIBLHOMY IIPOBAJDKEHHI HOBOTO
yJacHHUKa — iHINOi ocoba, IMpaBa 4M 3aKOHHI 1HTEPECH SKOI 0OMEXYIOThCS
ITiJ] 9ac J0CYIOBOTO PO3CIIiTyBaHHSI.

Takox u. | cr. 3 KIIK Ykpainu Oyna momoBHeHa myHKTOM 16-1, B
AKOMY BKa3yeThCs, IO iHIIa ocoba, MpaBa YW 3aKOHHI I1HTEpecH SKOi
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00MEXYIOThCSl il 4ac JIOCYJOBOr0 PO3CIigyBaHHs, — 11e 0c00a, CTOCOBHO
sKOi (B TOMY YHCHI MIOAO ii MaifHa) 3IHCHIOIOTHCSA TpOIeCyalbHI i,
Bu3HaueHi KIIK Ykpainu.

Haii0inpm icToTHO mpaBa, CBOOOIW Ta 3aKOHHI 1HTEPECH JIFOJIUHH,
ska HaOyBae CTaTyC LBOTO YyYaCHHUKA KPHUMIHAIBHOTO IIPOBAKEHHS,
MATAI0THCSI OOMEXCHHIO ITiJ] Yac IMPOBEACHHS CIITIHUX (PO3IIYKOBUX) Ail —
ONHUX 13 HaWOUTPII CKIATHUX 3 TOYKH 30py THpaBo3abesredeHHsI
MpoIleCyaTbHIX aKTiB.

Sk BimoMO, HEOOXiZHOI YMOBOIO  IpaBo3a0e3ledYeHHS Y
KpUMiHaJIbHOMY THpolieci € (YHKLIIOHYBaHHS MEXaHi3My 3a0e3ledeHHs
mpaB, CBOOOJ] 1 3aKOHHHUX 1HTEPECiB 0COOM, 1[0 BKIIIOYAa€E B ceOe 3aCHOBaHI
Ha HOpMax YMHHOT'O 3aKOHO/ABCTBAa 3aXOJH i peKOMEeHMallil 3a0e3rneueHHs
ONITHMAJIEHOTO 6aJ1chy npaBopeamsalii Ta OOMEKCHHsS IpaB y MexXax
JISTIBHOCTI, TIOB’SI3aHOI 13 PO3KPUTTAM Ta PO3CIiTyBaHHSIM KPHUMIHAJIBHUX
MIPaBOIIOPYILICHB.

OpmHUM 13 OE3yMOBHHX ITOKa3HUKIB TPABOBOI NEPXKABH € CTYIIHBb
3aXHMIIEHOCTI CBOOOAM Ta ocobucToi HeporopkaHHocTi. [Ipu npoMy, npaBo
Ha cBOOOJY PO3IJISIA€THCS K MOXKIIUBICTh BUMHATH YU HE BUYMHSATHU Aii, 1110
He 3a00pOHEH] 3aKOHO1aBCTBOM. [IpaBo Ha 0COOUCTY HEOTOPKAHHICTD — SIK
3aKpiIUieHi B HOPMATHBHO-TIPABOBHMX aKTax 3a00pOHM BTpy4aTucs B IEBHI
cthepu moncekoro OyTTsS 3 OOKy HepykaBH, OyOb-SKHX OpraHi3amii d9u
iHImwMX ocib [4, c. 9].

0. A. OniifHuK BHW3HAa4Ya€ KOHCTUTYIIHHE IIpaBO Ha OCOOUCTY
HEJIOTOPKAHICTh K 0COOMCTE Cy0’€KTHBHE NPAaBO YKPAiHCHKHX IPOMAISH,
sIKe TapaHTye TX CBOOOY BiJl MPOTHIIPABHUX MOCATaHb HA XKHUTTS, 37J0POB’s,
iHnuBiNyanbHy Oesmexky 3 Ooky koro O To He Oyjo, He JOIyCKae
HE3aKOHHUX 1 Oe3MiICTaBHUX [Iiif MOCaJOBUX OCi0 JAep)KaBHUX OpPraHiB Ta
IPOMAJICBKMX ~ OpraHi3amiii 1100 OCOOHMCTOI HENOTOPKAHOCTI  HpH
BMKOHAHHI HHUMHM CBOIX OOOB’S3KIB 1 HaJa€e MOXXIMBICTH BITHOBJIECHHS
MOPYILIEHOTro npasa [1uT. 3a: 5, ¢. 85-86].

BigmosigHo 10 cT. 29 KorcTrTymii YKpaiHu Ko)KHA JIFOANHA Ma€ TPaBo
Ha cBOOOAY Ta OCOOMCTY HENOTOpKaHHICTh. HixTo He Moxe OyTn
3aapeITOBaHUi a00 TPUMATHCS MiJ BAPTOIO IHAKINE SK 33 BMOTHBOBAHHM
PILLIEHHSM Cy/1y 1 TUIBKH Ha ITiICTaBaX Ta B MOPSIKY, BCTAHOBJICHUX 3aKOHOM.

VY pa3i HaraibHOI HEOOXIMHOCTI 3amoOIrTH 3J0YHHOBI YH HOTO
MEepEeNMHUTH YIIOBHOBKEHI HAa T€ 3aKOHOM OpraHM MOXXYTh 3aCTOCYBaTH
TpUMaHHS OCOOHM TIiJi BAapTOI SK THMYACOBUH 3aMOODKHUEM 3axij,
OOIpYHTOBaHICTh SIKOTO MPOTATOM CIMAECSATH JABOX TOAWMH Mae OyTH
nepeBipeHa CyaoM. 3aTpuMaHa oco0a HEraHO 3BUIBHSETBHCS, SKIIO
MIPOTATOM CIMJIECSATH JBOX T'OAMH 3 MOMEHTY 3aTpUMaHHs iii HE Bpy4YEeHO
BMOTHBOBAHOTO PillIeHHs CYy PO TPUMaHHS IijJ BapTolo [6].

AHami3 WX KOHCTUTYHIMHUX TIOJOXEHb Ja€ TiACTaBH IS
BHCHOBKY, IO OOMEXEHHS IpaBa KOXHOTO Ha CBOOOIYy Ta 0OCOOHMCTY
HEJIOTOPKAHHICTh TIOB’SI3Y€THCSA 13 3aTPUMaHHAM Ta TPHUMaHHAM T
BapTOI0, TOOTO 13 3aCTOCYBaHHSIM 3aXOJliB 3a0e3MeUYeHHs] KPUMiHAIBHOTO
IIPOBA/PKEHHS — 3aM00DKHMX 3axoiB. KoHCTHTYIIsST YKpaiHK HE po3risiiae
SIK MOXKJIMBE OOMEKEHHS IIpaBa Ha CBOOOY Ta OCOOMCTY HEOTOPKaHHICTh
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MIPOBEJCHHS Cliaunx (po3UIyKoBHX) Aii. BomHowac, mpoBeaeHHs ciimrdnx
(po3UIyKOBHX) AiH TOBOJI Y4acTO IOB’S3aHO i3 3aCTOCYBaHHAM JEp>KaBHO-
MIPaBOBOrO IPUMYCY Ta OOMEKEHHSM paB ocio.

Sk iy cr. 29 Koncrutynii Ykpainu, y cr. 12 KIIK Vkpainn npaso
Ha CBOOOLYy Ta OCOOHMCTY HEIOTOPKaHHICTE OOMEXEHe BHIAIKaMU
TPUMaHH IIiJl BapTOI0, 3aTPUMaHHI a00 0OMeKeHHs Y 3A1iCHEHH] ITpaBa Ha
BUIbHE TepecyBaHHA. Mik THM 0coOMCTa HEIOTOPKaHHICTE 0COOHM MOXKe
OyTH HE3aKOHHO UM HEOOTPYHTOBAaHO MOpPYIICHA i IJ Yac IpPOBEICHHS
CIiauuX (PO3IIyKOBUX) HiH.

Mo mpuknagy, ue Moxe BiIOYTHCH IiJ 4ac NMPOBEACHHS CTOCOBHO
0CO0H HEIMIACHHX CIIAYUX (PO3LIYKOBHX) [iM; Iij{ 4ac NPOBEICHHS 06n1y1<y
y BJIAaCHHKA JKUTJA YM IHIIOTO BOJIOJIHHS, /i€ MPOBOAUTHCS OOLIYK, 1 SIKUHA
HE € Y9aCHUKOM KPUMIHAIBHOTO MPOBAKECHHSI, TOIIIO.

OOMexeHHs TIpaB 0COOM TiJ[ Yac MPOBEACHHS CIITINX (PO3UTYKOBHX)
Il TpencTaBisie COOOK0 MPUMYCOBHH BIDIMB, MO 3MAIHCHIOETHCS BiTHOCHO
YYaCHHUKIB WX i YIIOBHOBAXCHUMH OpTaHaMH 1 TOCAJOBHMH ocobaMu 3
METOI0 3a0e3MeUeHHsT TOPSAKY MpPOBENCHHS Ciigdoi (po3irykoBoi) il
JIOCSITHEHHS] METH KPUMiHAJILHOTO MPOLIECYalbHOTrO JOKA3yBaHHSI.

IMpu 1pOMy, MOXKJIMBICTH OOMEXKEHHS NpPaB YYaCHUKIB CIIIIHX
(po3UIyKOBUX) [ MOBMHHA MaTH YiTKY INPOLECyalbHY perjaMeHTallio:
(¢opMalbHO BH3HAYCHI MEXi KOJa OpraHiB i 0ci0, yIMOBHOBaXCHHX Ha
3aCTOCYBaHHS OOMEXeHb, Koja o0ci0, BIZHOCHO SKHX JOIMYyCTHME
3aCTOCYBaHHS TPaBOOOMEXKEHb; CTPOKY TaKMX OOMEXEHb; MOMJIMBOCTI
3aCTOCYBaHHS aJbTCPHATUBHHUX 3aXO0JiB.

VY cucreMi 00O0B’S3KIB BIAMOBIIHUX OPraHIiB i MOCaAOBHX 0Ci0, sIKi
3IIMCHIOIOTh KPUMIHAJNBHE MPOBAKCHHS, BAXIJIMBE Micle 3alMaloTh Ti
00OB’SI3KH, 1[0 CIIPSIMOBaHI Ha TpaBo 3a0e3leveHHs i OTpUMaIM Ha3BYy
«kopecrnoHayounx». 1l 000B’SI3KH € HAHOLIbII BaKIMBUMH MPABOBUMHU
TapaHTisIMH, 10 NPEACTaBIAIOTh COO0I0 TpollecyaTbHi 3ac00H, OCHOBHUM
NIPU3HAYCHHSM KX € peaii3allisi, 0XOPOHa, 3aXUCT Ta BiJHOBJIECHH IIPaB,
cB0OON 1 3aKOHHHX IHTEpECiB YJYaCHUKIB KPHUMIHAILHOTO IIPOBAHKCHHS
3arajioM, i y9acHUKIB cIiTuuX (pO3IIyKOBUX) dil 30KpeMa.

Tak, 3okpema C.CHIOpEHKO, pO3IISIAIOYM MHTAHHS —peastizamil
CJICKTPOHHOTO CYJ0YMHCTBA, 3a3HAYAE, IO Mexi peaizamii npaB YYaCHUKIB
KPUMIHAIBHOIO CYJI0YMHCTBA MOXHA NPABHILHO BCTAHOBHUTH TLIEKH B TOMY
BHIIAJIKY, SIKIIO BHXOIMTH 3 NPHHLKIY €IHOCTI NPOLECYalbHUX NpaB i
nporiecyanbHuX 000B’s3KiB. Hampukiaz, 10AaTKoBI MOMIIMBOCTI, SKi Hajae
BUKOPHCTAHHs €JIEKTPOHHMX TEXHOJIOTIH, CTaBIATh MiJ| 3arpo3y Oe3reKy
KOH(QIIEHIIMHUX BiZIOMOCTEH NPO YYACHHKIB KPHUMiHAIBHO-TIPOLECYATbHHUX
BIIHOCMH 1 Tperix oci0, mepenaHux depe3 iH(opManiiiHO-KOMyHiKaliiiHy
cucreMy IHTepHeT. OTXKe, IOBUHHI OyTH KOPECHIOHIyI04i 000B’I3KH 0Ci0, sIKi
BeIyTh TPOIEC, CHOPSIMOBAaHI HA 3aXHCT INPaB YYACHHUKIB KPUMiHAIBHO-
TpoliecyanbHUX BiTHOCHH Ha KOH(DIAECHIIHHICTE 0COOMCTHX NaHUX [7].

IToromkytodnch i3 BHIEHABEACHHWM, CJIiJ BiAMITUTH, WO MpaBa
YYacCHUKIB CIiAUuX (PO3MIYKOBHX) Iiif MOKYTh OyTH 3a0e3medueHi auie 3a
HASBHOCTI BIATIOBIIHHUX IIMM IPaBaM HOPMATHBHO 3aKPIIUIEHUX 00OB’SI3KiB.
Ile mnoOBHOIO MIpOIO CTOCYeTbCS 1 THX TIpaB YYacCHHKIB CIIIUHX
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(po3mrykoBUX) [ili, sIKi BHBEACHI Yy CTaTyc 3acaj KPHUMiHAIBHOTO
MIPOBAPKEHHSI 200 OKpEeMHX IX CKJIaJoBHX (IOoBara Jio JIIOJCHKOI TiHOCTI;
3a0e3rneueHHss NpaBa Ha cBOOOOYy Ta OCOOHMCTY HEIOTOPKAaHHICTB;
HEIOTOPKAHHICTH JKUTJIA YH IHIIIOTO BOJIOIHHSA 0COOH Ta iH.).

Jlo mpuknaxy, IpaBO Ha HEJOTOPKAHHICTh JKHUTIA YU IHIIOTO
BOJIOZIHHS 0cOOM TijJ Yac MpOBeNeHHs cIiadoi (po3nIykoBoi) il TsrHe 3a
cobor0 He ummme O000B’SI30K ciimdgoro (Mpokypopa) HE HOMYyCKaTh
MIPOHUKHEHHS /0 JKUTIA YU 10 IHIIOTO BOJIOAIHHSA OCOOH, MPOBEACHHS B
HUX OIJIAIY YM OOIIYKY iHaKIle SK 32 BMOTHBOBAHUM CYAOBUM PillICHHSM,
KpimM Bumajkis, nepenbadennx KIIK Vkpainn (cr. 13 KIIK YKpa'l'HM) ai
000B’SI30K NPOBENCHHS CIIXYOL (p03HIy'KOB01) iy PO3YMHHIi  CTPOK
HEBIJIKJIA/IHO TIICIIsl IBKM yYACHHKIB W€l JIiT y NpU3HAYCHUH Yac.

3abe3medeHHs MpaB YYaCHWKIB KPHMIHAJIBHOTO IPOBAIKCHHS,
30KpeMa ¥ iHmoi ocoOm, mpaBa YM 3aKOHHI IHTEpECH SKOI OOMEXYIOTHCS
mpag yac JI0CY/I0BOTO p03cniz[yBaHH;1 IpH  TPOBEACHHI  CIIIYNX
(po3mykoBUX) [Iiff 3aJeXUTh Bix OaraTthox (akTopiB (yMOB) SIK1
BUCTYMAIOTh TapaHTISIMU [IPaB YYaCHHUKIB CIIAYMX (PO3IIYKOBHX) AiH.

Cnucok eukopucmanux oicepen

1. KpuminanbHuii mpouecyaisHui  Kopekc Ykpainu. Haykoso-
npaktuyauii komeHntap @y 2 7. T. 1/ O. M. Baunypka, €. M. brnaxiBcbkuit,
€. II. Bypmons Ta iH. ; 3a 3ar. pen. B. f. Tamis, B. II. [Tmonku, A. B.
IopTHOBa. XapkiB : «IIpaBo». 2012. 768 c.

2. IMatrok C. O. 3aBgaHHSA KPUMIiHAIEHOTO MPOBA/KCHHA YKpaiHW.
Hayxkosuii sicnux Hayionanvnoi akademii enympiwnix cnpas. 2013. Ne 1.
C. 95-101.

3.TIpo BHeceHHs 3MIH 10 JAESKUX 3aKOHOJABYMX aKTiB IIOJO
3a0e3neueH sl JOTPUMaHHS IIpaB YYaCHUKIB KPUMIHAJIBHOTO POBA/IKEHHS
Ta IHIIUX OCI0 TNPABOOXOPOHHUMH OpraHaMH IMijJ dYac 3AiHCHEHHS
JOCYIOBOTO PO3CIiayBaHHA : 3aKkoH YKpaiHu Bix 16 mucromana 2017 poky
Il Bepxosna Paoda VYxpainu : odiuitinuii BeG-moptan. URL: http:
/lzakonb5.rada.gov.ua/laws/show/2213-19.

4.Koxan B.B. Ocobucti mpaBa Ta CcBOOOIM  IIOIMHU:
3arajJbHOTEOPETHYHE JJOCIIKEHHS : aBToped. AMC. ... KaH/.. IOpH. HAyK :
12.00.01. JIeBiB : HamioHanpHuii yHiBepcuTeT «JIbBIBCbKa MOJITEXHIKaY,
2016. 20 c.

5. Cminbko T.M. TlpaBo Ha 0cOOMCTYy HEIOTOPKAHICTb SIK
HEBIJ’€MHE MpaBO JIOAWHU Ta TpoMaasHuHA. Kowcmumyyitino-npaeosi
MEXAHI3MU 2apaHmMysanHss ma 3saxucmy npas i ¢60600 modunu. URL:
https://dspace.nlu.edu.ua/bitstream/123456789/14395/3/Slinko-85-87.pdf.

6. Koncruryuis Ykpainu : 3akon Ykpainu Bix 28 uepBHs 1996 poky
/Il Bepxosna Paoa Vkpainu : ooiuiiiunii  BeO-moptan. URL:
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-
%D0%B2%D1%80#Text.

7. Cumopenko C. Peamizamis igei enexKTpOHHOTO CYJOYMHCTBA.
Hayionanvha acoyiayis aosoxamie Yxpainu : ogiyitinuii ée6-caum. URL:
https://unba.org.ua/publications/print/5139-realizaciya-idei-elektronnogo-
sudochinstva.html.

354



Yy6 KOnia Cepciisna,

cTyzneHTKa 3-ro Kypcy BimokpemieHoro
nigpo3ainy «DaxoBuid KojemK XapKiBCbKOTO
YHIBEPCUTETY»

Hayxosuil kepisnux: DONICHT Kadenpu
KpUMiHAJTbHO-TIPABOBUX AVCITUILIIH Ta
aJMiHICTPATHBHOTO MpaBa XapKiBCHKOTO
YHIBEPCHUTETY, KaHANAAT IOPUIMIHHX HAYK
Kpaiinux I'. C.

HNEPCHEKTUBH YAOCKOHAJIEHHS CAHKIIA
3A KPUMIHAJIBHI Y IHIII ITPABOIIOPYIIEHHS 3I'IIHO
3 PIIIEHHAMMU €BPOIIEMCBKOI'O CYY 3 IIPAB JIIOJUHU

IToHATTS «KpUMiHANBHE NPaBONOPYIICHHA» € (yHAaMEHTAIbHUM
JUIT KPUMIiHAIBHOTO TpaBa, OCKUIBKH € MoYaTKoM Ii€i ramysi. Tomy Mmae
JOCUTh Ba)XKJIMBE 3HAYCHHS 5K I HAYKH KPUMiHAIBHOTO IIPaBa, Tak i AJI
CIiA40i Ta CyZ0BOi NPaKTHKH. Lle TOHATTS JEeKHUTh B OCHOBI OaraTb0X HOPM
3aranpHoi # ycix HopM OcobmmBoi wacTMH KpHMiHAIBHOTO KOJEKCY
Vkpainu. Tak, y 4. 1 cr. 11 KpumiHanpHOro Komekcy YKpaiHH 4iTKO
BU3HAYCHO, N0 KPUMIHAIBHUM MPABOMNOPYLICHHSIM € MependadyeHe LuM
Konekcom cycniipHO HeOe3neuHe BUHHE JistHHS (1isi a00 Oe3MisIbHICTD),
BUYMHCHE Cy0’ €KTOM KPHMiHAIEHOTO MpaBOmoOpymeHHs [1].

v MPaBO3aCTOCYBaHHI ocobnmBa yBara TIPUAIISIETHCS
BiIME)KYBAHHIO  KPUMIHAJIBHOTO  IIPABOMOPYIICHHSA  Bi  IHIIHX
MPaBONOPYIICHs Ta Bix Majo3HAa4HUX JigHb. {00 Oe3moMmiIKoBO
BIZIMEKOBYBAaTH TaKi MOHSTTS, HOTPIOHO 3HATH YCi O3HAKU KPUMIHAIIBHOTO
MPaBOIIOPYILEHHS, 3BEPTAIOYM yBary HacaMmImepe] Ha Ti, SIKi BIAPI3HSIOTH
HOro BiJ| IHIIKX MPAaBONOPYLIEHb. | OJIOBHUMHU KPUTEPISMH 1IOTO AiSHHS €
CycHiiibHa HEOE3MEeYHICTh Ta MNPOTHUIIPABHICTh, aJpke KpUMIiHAIbHI
MPAaBONIOPYIICHHS IOCATAIOTh HA HaWBAXKIHUBINII CYCHUIBHI 1HTEpecH
(>KUTTA, 310POB’s, TPOMAJICHKY O€3MeKy, MOPaJIbHICTE TOIIO). BinqnosigHo #
TIOKapaHHs B JAHOMY BUIAJKy HOBUHHO OYTH 3HAUYHO CEpHO3HIIINM, HIX 3a
iHmi mpaBomopyireHHs. 30kpema, KpuMmiHanbHUE Konekc YKpaiHu
3aCTOCOBYE TaKi OCHOBHI TIOKapaHHs, SK apemT, OOMEXKEHHS BOJI,
1o30aBJieHHs] BOJII Ha TEBHHUH CTPOK, JOBiuHe Io30aBieHHs1 Boui. Kpim
TOTO, 1HIII MPABONOPYILIEHHS PO3TAIIOBAHI B PI3HUX HOPMaTHBHO-TIPABOBUX
aKTax, a KpUMiHaJbHUN 3aKOH MOMIMPIOE CBOIO IO JIMIIE Ha TaKUW BH[
HeOe3MeYHNX MiSHb K KpUMiHAIBHE MPaBOIOPYIICHHA. Y 4YacThHi 2 CT. 8
KpumiHansHOro mpomecyalsHOrO KOAEKCy YKpaiHH 3a3HadeHo, IO
«OPUHOWO ~ BEPXOBEHCTBA IpaBa Yy KPUMIHAIBHOMY IIPOBa/KEHHI
3aCTOCOBYETHCSI 3 ypaxyBaHHSAM IPAKTHKH €BpOINEHCHKOro Cymy 3 IIpaB
moguHm [2] (mani — €CIIT). OcobnauBiCTIO €BPONEHCHKOTO MPaBa € Te, M0
BOHO BHHHUKJIO Ta aKTHBHO PO3BUBAETHCS HA OCHOBI SIK KOHTUHEHTAJIBHOTIO,
TaKk 1 3arajxbHOro mpama. [lepXaBu-wieHH paau €BpONH, cepex SKUX 1
VYkpaina, 3000B’sf3aHi BH3HaBaTH OOOB’SI3KOBICTh FOPHUCAMKII I[OTO
cyny [3]. IcHylOTh BUMAIKHW, KOJWM KpHMiHalbHa TMpPAaKTHKAa YKpaiHu
Binpi3HseTbes Bix npaktukn €CIIJI, e mo-iHImOMYy pO3yMilOTh HMOHSTTS
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KPUMIiHaJIBHOTO NPaBONOPYIICHHS. [IpHYMHOIO IILOTO € HEBIAINOBITHICTH
aZMIHICTPaTHBHOTO Ta KPHUMIHAJbHOTO 3aKOHOJABCTBA  IIOJIOKCHHSIM
KonBeHIii mpo 3aXxWCT MpaB JIIOJMHU 1 OCHOBONOJIOKHHX cBoOon [4; S].
lapMoHizalist 3arajJbHOEBPONEHCHKOT0 KPHUMIHAJIBHOTO 3aKOHO/ABCTBA,
TOOTO TIpUBENEHHS HOTO Y BIATOBIAHICTH JO €BPOICHCHKMX CTAHOAPTIB Ha
TICTaBi TMOJIOKEHb CTBOPEHOTo y Mekax Pamm €Bporm ta €Bpomenchkoro
Coro3y KpUMIHAJBHOTO 3aKOHOJABCTBA, € OO0 €KTUBHO HEOOXiOHOIO IS
MBUINCHAS e(QEeKTHBHOCTI OOpOTHOM 3 MDKHAPOAHWMH 3JI0YMHAMH Ta
3MI0YHHAMH MKHAPOJIHOTO XapakKTepy Ha €Bpa3iichkoMy KOHTHHEHTI [6, ¢. 57].

3akoHOAaBCTBO YKpainu (cT. 63 KpI/IMiHaJ'ILHOFO Kozekcy Ykpainu [1],
cr. 32 Kogmekcy VYkpaiHM mHpo aaMiHICTpaTHBHI npaBonopymenns [7],
cT. 461, 462 MutHoro Kogekcy Ykpainu [8]) mOBHOIO Mipolo He BiIOBia€e
npaktuii €sporneiicbkoro Cyny 3 mpaB JIOAWHM IIOIO0 PO3IIALY CIpaB Ta
MOKapaHHs 3a KPUMIHANBHI NpaBomopymeHHs. lIpukmazoM Takoro e
cnpaBu €CILUT «['ypenka mnpotu Ykpainu» [9], «Haxgrouwiii mpotu
VYxpaiam» [10]. [To3unis €CILJI BupakaeTbes B APYTOPSAHOCTI BUSHAYCHHS
3aCTOCYBaHHS KOJEKCY, 3a SIKUM 0c00a, 1110 BYMHUIIA TPABONIOPYIICHHS, M€
MPUTATHYTHCSA 10 BIAMOBIAaIbHOCTI: KpuMiHampHHI KOZCKC YKpaiHw,
Konekc Ykpainu mpo ajMiHICTpaTHUBHI IPaBONOpPYIIEHHS, MUTHUH KOJIEKC
VYkpaiHu, a TOJOBHE — TSDKKICTh ToKapaHHs (caHkuii). Cnuparoduch Ha
pimenHs €CITJI, MoXeMO TOBOPHTH IpO TaKi BHCHOBKH IIOJO 3MiHH B
HaloMy 3aKOHOJaBcTBi. Hacammepen, 3MiHa CaHKIIH [IOJ0 MOKapaHHA 3a
KpuMiHaJbHI mpaBomnopymennas. Ct. 63 KpuMiHaimsHOTO KOJeKCy YKpaiHu
«Ilo30aBneHHsT BOMI Ha NMEBHUH CTPOK» T'OBOPHUTH HaM IIPO I030aBICHHS
BOJI Ha CTPOK Bil OAHOTO MO IISITHAAISITH POKIB, B TOW 4ac, KOJIHU
€pporneiiceknit Cya 3 TpaB JIIOAMHM BBaXae I[M030aBJICHHSIM BOJI
IIpU3HAYeHE TOKapaHHA 100aMM, Ta HaBiTh roauHaMH. Ane Gepemo 10
yBarm Te, MI0 BCE TAaKM BIiH BH3HAE BAXKIMUBICTH OOMEXeHHs abo
1030aBJIeHHS] BOJII JUIA TOKapaHHA 3a 3JI0YMH. TOMY MPOIIO3MILS 00
PO3TILITY YIOCKOHAICHHS i€l CTaTTI 3HAXOIUTH CBil 3MICT Y 3MiHI CaHKIIN
Ha mifcTasi pimens €CIL ve Big 1 poky, a Big 1 mHS.

IMpukmagom € Bxke BHIIe 3rajaHa crpaBa «[ypemka mpoTn
VYkpaiHu», B SKid YITKO BUpaXe€Ha PI3HUILS MOMIISIIB 3aKOHOJABCTBA
Ykpainu i €Bponeicbkoro Cy,uy 3 TpaB JIOJUHA Ha PO3MEXYBaHHS MIX
a/IMIHICTPATHBHHM Ta KPMMIHAJILHUM IIPAaBOIOPYIICHHM. bepemo 10
yBaru cr. 32 Konekcy YkpaiHu mpo aJMiHICTPAaTHBHI IPaBOIOPYLICHHS
«AIMIHICTpaTHBHUI apewT», 1o IiHQOpPMYyeE IMPO CTPOKH apemTy 1o
15 1i6 [7]. €CILJL, B cBOKO 4epry, BU3HAE HEOOXiNHICTh 3aCTOCYBAHHS y
TAKOMY BUIIJKy HE aJMiHICTPATHBHOTO, 8 KPUMIHAIBHOTO NPOBaJDKEHHS
BignoBigHo nmo KIIK VYkpainu, ane 3 MEHIIMMH CTpOKaMH BiIOyBaHHS
nokapanHs. Tomy nopedHoro € 3Mina cakuii B cT. 32 KYnAIl -3 15 ni6 no
3 roauH aaMiHICTPaTHBHOTO apemTy, Ha miacTasi mormaais €CITIL

[Hmoro € Takox maymka €CIUI ma MutHnit komekc Ykpainm. Ha
BiAMiHY Bix Hamoro Ypsany, €spomnelicekuii Cya 3 mpaB JIOJUHH BBAXKa€E
foro amamoriuHuM 3a xapakrepom 3 Komekcom Vkpainm mpo
aZMIHICTpaTHBHI NMPABONOPYIICHHS caMe B IOPIBHSIHHI aMIiHICTPaTHBHUX
IIPaBOIIOPYILIEHD 1 aIMiHICTpaTUBHOI BignosinansHocTi (po3ain I KYnAIT)
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3 poznitom VIII MutHoro kozaexcy Ykpainu «IlopymeHHss MUTHUX HpaBHi
Ta BIINOBIJANBHICTH 3a HUX». HalOinpl cyBopi 3 NpaBoNOpyIIEHb, SIK
nokasye mpaktuka €CIUI y cmpaBi «Haarouwiii mpotu VYkpainu» [10],
MOJKHa OTOTOXXHIOBAaTH 3 KPHUMIHAJIbHUMHU NPABONOPYIICHHSIMH. A TOMY,
BIANOBIZHO M IX PO3MIIALY BapTo 3acTOCOBYBaTH KpuMiHaTbHUH
IpoLecyalbHUN KoAekCc YKpaiHu. Buxonsun 3 HOpMaTUBHO-IIPAaBOBOTO
aKTy, MOJKHA CTBEPKYBAaTH PO JOLITbHE 3MEHIICHHS CaHKIIHA MOKapaHH:
B cT. 461 «Bumn agMiHICTpaTUBHUX CTATHEHb 3a TOPYIICHHS MHTHHX
mpaBwiI» Ta CT. 462 «OCHOBHI Ta OJATKOBI aJMiHICTPATUBHI CTSITHCHHS
MurHoro kozxekcy VYkpainun. Amxke B cnpaBi €CIUI, 3a3nauei
NIPaBOIOPYILEHHSI MalOTh KPUMIHAIBHUHA XapakTep 1 TOMY TATHYTH 3a
c00010 KpuMiHaNBEHE 00BMHYBaueHHs. T0oX €Bporneiichka MpakTUKa IOHSTTS
KPHMIHAJIBHOTO TIPABONOPYLICHHS BU3HAYAE HacaMIIEpe] depe3 CyBOPICTh
MIOKapaHHs, a He Ha3By HOPMAaTHBHOTO aKTy, JIc BU3HAUYCHO CaMe ITOHATTS
KPUMIHAJIBHOTO MPAaBONOPYIIEHHSI, BiAPI3HAETHCS MO0 PO3IILILY CIIPaB Ta
NIPU3HAYCHHS TIOKAPAHHSA 32 KPUMIHAIBHI MNpPaBOMOPYIICHHS, a TaKOX
CaHKIIISM 3 THIII TPaBOMOPYIICHHSI.

I3 ypaxyBannsam mnpaktukun €CIUI, 30kpema BUIIEHAaBEIEHUX
MIPUKIJIaAiB, IPOMOHYI0 BCTAHOBUTH TaKi CTPOKH IOJO BiANOBIJAILHOCTI:
1)y cr. 63 KpI/IMiHaJ'H)HOFO koziekcy Vikpainu «[lo36aBnenHss Boyi Ha
NEBHHIA CTPOK» — MIHIMaJIbHHI CTPOK Bil OJXHOTO JIHs (a HE OJHOTO POKY,
sk 3apa3); 2)y cr. 32 Komekcy Vxpainm mpo aI[MlHlCTpaTI/IBHl
MIPaBOIIOPYIICHHS «AIMIHICTPATUBHHUN apeIiT) — MaKCUMAJIBHUN CTPOK /10
3 roOvH anIMiHICTPaTHBHOTO apemTy (a He 10 15 mib, sk 3apas).
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Yyuman Onena lzopisna,
acmipaHT kKadeapu KpUMIHAIBFHOTO MPOIECY
HanionaneHOT akageMii BHyTpPILIHIX cIIpaB

HUTAHHS 11010 OCOBJIUBOCTEM JIOKA3YBAHHS
1T YAC OBPAHHS 3AIIOBI’)KHUX 3AXO/1B

BimnosigHo 10 4.2 ct. 91 KIIK VYkpaiuu noka3yBaHHS MOJSTaE y
30mpaHHi, MepeBipIli Ta OIHIN TOKa3iB 3 METOI BCTAHOBICHHS OOCTaBHH,
110 MAIOTh 3HAYEHHA AJISI KpUMIHAJIBHOTO TPOBAKECHHS.

Sx 3ayBaxkye 1.I. Koty0Oelt, mpu BUpilIeHHI MUTaHHS PO BiTHSCCHHS
TUX YU iHIUX (aKTiB 0 Koyia 0OCTaBHH, SKi MiUIATAIOTh BCTaHOBJICHHIO,
cy0’€KT IPaB0O3acTOCYBaHHS TOBUHEH KEPYBATHCh!

1) TUMH TIPABOBMMH HOPMaMH, SIKi BU3HAYAIOTH HACTAHHS FOPHUANIHHUX
HACJIIKIB BCTAHOBJCHHS THX YM IHIIMX OOCTaBMH (HacaMmmepea, HOpMaMu
3aKoHY YKpaiHM PO KpUMiHAJIBHY BiIIOBIAAJIBHICTD);

2) 3araJibHUM TOHSATTSAM JIOKa3iB y KPUMIHAJIHHOMY IMPOBAHKEHHI
(ct. 84 KIIK Ykpainn);

3) mpaBoBHMH HOpMaMH, 10 Iepea0adaroTh NpeaMeT JOKa3yBaHHS Y
KpUMIHAJIFHOMY MPOBAIKEHHI Ta BCTAHOBIIOIOTh KPUTEPii OIIHKH JOKa3iB
(30kpema, crarti 85-86, 91 KIIK Vkpainu) [1, c. 209].

[pu 11bOMY, SIK BiZIOMO, JIOKa3yBaHHIO Y KPUMiHAJIbHOMY IPOBA/DKEHHI
I UISIral0Th HE TUIbKK 0OCTaBUHU MpeMeTa J0Ka3yBaHHs (30KpeMa BU3HA4EHI
y 4. 1 cr. 91 KIIK VYkpainn), a it 00cTaBUHH, SIKI € MiJICTaBaMU Ta YMOBaMH ISt
TIPUHHATTS OyAb-SKHX TPOLECYaIbHIUX PIllICHb.

Tak, Ha pymky O.B. Baymina, 3acTocyBaHHS HOpPM MaTepiallbHOTO
(KpUMiHABFHOTO, IIMBUTBHOTO) TIIpaBa (HANPWKIAA, MO NPaBIIBHOL
KBamiQikamii CycmiabHO HEOE3NEeYHOro MisHHS, UIA OOIpYyHTYBaHHS
[UBIUILHOTO TMO30BY) 1 MaTepialbHUX HOPM MPOIECYaJIbHOTO MpaBa
(Hanpuknan THX, o Mictatbess y cr. 233 KIIK Vkpainu, mis
OOIpyHTYBaHHs HAsBHOCTI MIJCTaB Uil TNPOHUKHEHHS [0 JKUTIA)
nependadae 3’sICyBaHHS W 1HIIMX «OOCTaBWH, IO MArOTh 3HAYEHHS IS
KpUMiHaJIBHOTO TpoBafkeHHsS» 4. 2 cT. 91 KIIK Vkpaiam). Bonn y
KO)KHOMY TTPOBaPKEHHI HE MOXYTh OyTH OIHAKOBHMH, 0O SIK 3JI0YMH, TaK i
Horo po3ciiyBaHHS — YHiKallbHI collianbHi sBua [2, c. 30-31].

Kpim Toro, nokasyBaHHS 3/IMCHIOETHCS HE JIMIIE JUI1 BCTAHOBIICHHS
(akTaHUX ~ OoOCTaBUH  MHUHYIOIo  (30Kpema, ToOfii  KpHMiHAJIBHOTO
npaBoropyiieHdst). [li Yac KpWUMIHAJIBHOTO TIPOBA/DKEHHS CYO’€KTH
MPaBO3aCTOCYBAaHHS 3AIHCHIOIOTE HHM3KY IPOLECYaJbHHX aKTiB, B pPe3yJbTaTi
SKAX  BCTAHOBIIOIOTBCSI Ta  JIOCTDKYIOThCS — (DakTHMYHI ~ OOCTaBHHHU
KPUMIHAIBHOTO TMPOBA/DKEHHS, [0 € OOCTaBUHAMH TEMEpIlIHBOTO dacy.
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Vnerses, 30kpeMa if IO 3aCTOCYBAHHS 0 ITiI03PIOBAHOTO, OOBHHYBAYEHOTO
3aro01HUX 3aXO/IB.

Jloka3yBaHHS € HEBiJI’€EMHOIO CKJIJIOBOIO MPOLIECY 3aCTOCYBaHHS
3an00DKHUX 3aXO/iB.

Ilpy 1pOMY, MIOAO OCHOBHOTO TIpOLECY JOKa3yBaHHSA (IO
BCTAHOBJIICHHIO OOCTaBHH, SKi MiUITalOTh JIOKA3yBaHHIO y KPHUMiHAJIBHOMY
TIPOBA/DKEHHI) IOKAa3yBaHHS M Yac OOpaHHS 3amo0DKHUX 3aXOMiB Mae
JOTIOMDKHII XapaKTep Ta IIeBHI OCOOIMBOCTI.

Tak, Ha BiIMiHY BiJi BCTAHOBIICHHsI OOCTABHH HpEMETa JOKAa3yBaHHSI,
TIpH SIKOMY yBara cy0’€KTa JO0Ka3yBaHHs KOHIEHTPYEThCS Ha MOMISIX MUHYJIOTO,
i yac oOpaHHs 3aro0KHUX 3aXOJliB BUCHOBKH Cy0’€KTa MPaBO3aCTOCYBaHHS
371e0UIBIIIOT0 MAIOTh TPOTHOCTUYHUH XapakTep, OCKUIbKH 0a3yloThCsl Ha
Mi3HaHHI OOCTaBMH MHHYJIOTO Ta TENEPIlIHBOTO Yacy, 3HAHHA MpO SIKi
TIPOJIOHTYEThCSL HAa MaiiOyTHE, aJpKe BIATIOBINHI moAii (BYMHEHHS 0CO00I0 Mii,
nepenbadennx 4. 1 cr. 177 KIIK Ykpainm) me He BimOymwch, OTHAK HasBHA
peabHa MOXKIIMBICTD 1X BIMHEHHSI.

I xo4a Taki BUCHOBKM PO3paxOBaHI MEPEBAXKHO «Ha MalOyTHE», X
OCHOBOIO € (hakTH4HI JaHi PO OOCTaBUHM MHUHYJOTO Ta TEMEPilIHBOTO
gacy, 110 MaloTh HAJCKHY (GOpPMY TOKAa3iB.

[lin wac 3acrocyBaHHA 3alOODKHHUX 3aXOHiB 3 OrsiAy  Ha
OOIPYHTOBAHICTB iX 3aCTOCYBAaHHs HiUISTAlOTh BHPINICHHIO, K MiHIMyM,
JIBa THWTaHHA: YN € HEOOXiOHICTh y 3acCTOCYBaHHI [0 nmoap}OBaHoro
0OBHHYBa4EHOTO 3amoObKHOTO 3axomy? SIKmo Tak, To SKHH came BH[
3amo0ikHOTO 3axomy 3 umchna BmsHadeHHX y KIIK VYkpaimm comig
3aCTOCYBATH y KOHKPETHOMY BUMAAKY?

OTxe, MeTa JOKa3yBaHHS MiJ 4Yac OOpaHHs 3amoODKHHX 3aXO[IiB
[OJISITAE Y TIOCIIIIOBHOMY BCTAHOBJICHHI 3arajbHUX 1 CHEIialbHUX MiJCTaB
JUIsl TX 3aCTOCYBaHHS: 3arajibHUX IiJCTaB JUIs 3aCTOCYBAaHHS 3aro0iKHHX
3axOJliB, CIEHiabHUX IACTaB ISl 3aCTOCYBaHHS 3allOODKHOTO 3aXOmy
KOHKPETHOTO BHTY.

3 mporecoM BCTaHOBJICHHS IiACTaB JUIS 3aCTOCYBaHHS 3alOODKHUX
3aXOMiB TICHO IOB’sS3aHE NHTAHHS POJIi OOCTAaBHH, IO BPAaxXOBYIOTHCS IIPH
oOpaHnHi 3armo0iXHOTO 3axo.y, nepeadadenux ct. 178 KIIK Vkpainu. lo Takux
00CTaBUH 3aKOHOJIABELlb BIJITHOCHTh BaroMiCTh HassBHHX JIOKa3iB IPO BUMHEHHS
I11J03pIOBaHNM, OOBHHYBAauY€HHM KPHMIHAILHOTO NMPABONOPYILIEHHS; TSHKKICTh
TIOKapaHHsl, 110 3arpoXXye BIATIOBIHIIT 0C001 y pa3i BUSHAHHS ITiI03PIOBAHOTO,
00BHHYBa4YE€HOTO BUHYBAaTUM Y KPUMIHAJIILHOMY IPABOIOPYILEHHI, Y BUMHEHHI
SKOTO BiH IIJIO3PIOETHCS, OOBMHYBAauyeThCs; BIK Ta CTAaH 3/10pOB’S
11 I03pIOBAaHOT0, 0OBHHYBA4YEHOTO Ta IHII 0OCTABHHH.

3a3HaueHi OOCTaBMHM IIJUIATalOTh BCTAHOBJICHHIO Ta BpPaxyBaHHIO
icJs TOTO, SIK OyAyTh BCTAHOBIJIEHI 3arajbHi MiJCTaBH IS 3aCTOCYBaHHS
3ano0iKHNX 3axofiiB. OcTaHHI Yy 6yzn;-;n<0My pa3i He MOXyTb OyTH
migmineni HuMu. OIHAaK y MPABO3ACTOCOBHIH MPAKTHII OOTPYHTYBAHHS
pilleHb Tpo 3aCTOCYBAHHS 3al00DKHMX 3axoMiB (AK 1 pimeHs mpo
MIPOIOBKEHHS [Iii 3armo0DKHUX 3aXO[iB) YacTO 3IiHCHIOETHCS caMme depes
oOcraBuHH, nepepaxosai y ct. 178 KIIK Vkpainu.
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Tak, Hanpukian, B yxBaii Big 03.02.2021 cymans, oOrpyHTOBYHOUH
MIPOIOBKEHHS BIIHOCHO OCOOM 3aCTOCYBaHHS 3aIl001KHOTO 3aXONy Y BHII
TPUMaHHS MiJ BapTOlO, 3a3HA4YMB, MLIO IMJCTaBM, SIKI ICHYBaJM NpHU
3aCTOCYBaHHI 3alI001KHOTO 3aXOAy HE 3MIHHIIUCS, 30KpeMa OOBHHYBadCHUH
O0OBHHYBa4y€eTHCS Y BUMHEHHI OCOOIMBO TSXKKOTO 3JI0YHMHY, 00I3HAHUI PO
MicCIle TPOKHUBAHHS CBIJKiB, HE Ma€ MIIIHUX COIIaJIbHUX 3B A3KiB, HE Mae
MOCTIIHOTO MicIst poOOTH, @ TOMY ICHYIOTh IOCTATHI ITiICTABH BBa)KaTH, 1110
BiH MO)KE TIEPEXOBYBATHCS BiJ CyIy, HE3aKOHHO BIUTMBATH Ha CBiAKIB [3].

AHaNoOriYHO, NPOJOBKYIOUM BIJHOCHO OCOOM  3aCTOCYBaHHS
3armo0KHOTO 3aXOAy y BHII TPUMaHHS I BapTOI, CYAIs B YXBaji Bil
11.04.2019 30kpema BKazaB, LIO MMiACTaBaMH IIPOJOBXKEHHs 3aro01KHOTO
3axX0lly € HasBHICTh OOTPYHTOBAHOI IiJIO3PH y BYMHEHHI OOBHHYBauYCHUMHU
KPUMiHAJILHOTO IIPAaBOMOPYILIECHHS, TSDKKICTb KPUMiHAJILHOTO
MIPAaBOTIOPYIICHHSI, B IKOMY BOHH OOBHHYBadyIOThCS [4].

Pa3zom i3 TuM, oOcraBuHM, Bu3HavyeHi y cT. 178 KIIK Ykpainu, He
MOXYTh OyTH CaMOCTIIHOIO TiICTaBOKO IJIi 3aCTOCYBaHHS 3alo01KHOTO
3axony OyIb-ikoro Buay. BOHM MaioTh [M0JaTKOBUM, (aKyabTaTHBHUN
XapakTep y BHUPIIICHHI MHTaHHA IMOJAO IOUITHHOCTI Ta e(eKTHBHOCTI
3aCTOCYBaHHS /0 IIi/I03pIOBAHOrO, OOBMHYBAaY€HOTO KOHKPETHOTO BHAY
3armo0KHNX 3axX0/iB. | y IboMY 3HaUCHHI BOHHM BHCTYIAIOTh HE ITiICTaBaMH,
a YMOBaMH 3aCTOCYBaHHs 3all001KHOTO 3aX01y KOHKPETHOTO BHITY.
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LIxiouenxo Bnaoucnae Ilemposuu,

ciryxad Marictparypu 1-ro kypcy HHI Ne 1
HanionansHoT akaneMii BHyTPIlIHIX clpaB
Hayxrosuii kepisnux: npodecop xkadenapu
KpUMiHaJIBHOTO Iporiecy HamionansHOT
akazeMii BHYTPIIIHIX CIIpaB, KAaHIUIAT
IOPUINYHUX HayK, noneHT Tepeuwenko IO. B.

MNOPYHIEHHS ITPAB OCOBU I YAC 3ATPUMAHHSA
3A IIIAO03POIO Y BUMHEHHI KPUMIHAJIBHOI'O

MMPABOIIOPYUIEHHS
[Monosxenus KoHBEHLIT Mpo 3aXKCT MpaB JIOANHU i OCHOBOIIOJIOKHUX
cBo00x (mami — KonBeHIlis), sKki IMIUIEMCHTOBaHI B HaIliOHAJIbHE

3aKOHOMABCTBO, a came cT. 3 Koncturymii Ykpainu nepenbadae, o ToauHa,
i KUTTI W 300pOB’A, YecThb 1 TiOHICTh, HENOTOPKAHHICTH 1 Oe3mexa
BU3HAIOTHECSA B YKpaiHi HaWBUIIOO COI_[iaJ'IBHOIO uinHicTO. Ile monoxeHHs
3HAXOJMTh CBOE MOJAJBIIC PO3KPUTTS iBcr. 29 KOHCTHTyull Ykpaiuu,
BITOBIIHO 110 SIKOI HIXTO HE MOXe OyTH 33apeluTOBaHHii 200 TPHMATHCS TIijl
BapTOIO iHAKIIE, SIK 32 BMOTUBOBAHUM DIllICHHSIM Cy/y Ta JIMIIE Ha MiJcTaBax
1 B TMOpPSIOKY, BCTAaHOBJIEHMX 3aKOHOM. KOHKpeTH3yrouW BTiNEHI B
Koncrurynii Ykpainu iznei npo npiopurer ocobucTocTi, ii nmpas i cBobox, y
ct. 2 KpuminamsHOTO mpomecyampHOro Komekcy Ykpainm (mami — KIIK
VYkpaiHH) 3aKOHOIABENb OJHHUM i3 3aBJaHb KPUMIHAJIHHOTO IPOBAKEHHS
3aKpimMB  3aXWUCT O0COOM BN HE3aKOHHOTO Ta  HEOOIPYHTOBAHOTO
00OBHHYBauCHHS, 3aCY/UKCHHS  Ta HEOOTPYHTOBAaHOTO  MPOIECYATLHOTO
IpUMyCy, OOMeKCHH ii paB i cBoOox [1].

KonkperHi pasa, SKI JIO3BOJISIIOTh 00BHHYBaYCHOMY
(migo3proBaHOMY) peaji3yBaTH «3arajbHe» IpaBO Ha 3aXUCT, BH3HAuYEHI
4. 3 cr. 6 Kousenrii. 30kpeMa, WACThCS MIOHAHMEHIIIE [TPO TaKi IpaBa;

— OyTH HerafHO 1 JETaJbHO MOBIIOMIICHHM 3PO3YMUIOIO IS HBOTO
MOBOIO IIPO XapaKTep i IPUIMHA 0OBHHYBAYCHHS, BUCYHYTOTO IPOTH HBOTO;

— MaTH 4ac 1 MOXKIIMBOCTI, HEOOXi/IHI IS MiATOTOBKH CBOTO 3aXHCTY;

— 3axumarta cebe 0coBHCTO  unt BUKOPHCTOBYBATH IOPUANYHY
JIOTIOMOTY 3aXMCHHKA, BUOpAaHOIO Ha BIACHUH po3cyx, abo — 3a OpakoMm
JOCTaTHIX KOINTIB JJIsl OIUIATH IOPWAMYHOI JIOTIOMOTH 3aXHWCHHUKA —
0JIEpKYBATH TaKy JONOMOT'Y 0€30IIIaTHO, KOJIM 1[bOTO0 BUMAraroTh iHTEpecH
MIPaBOCY/Is;

— JIONUTYBaTH CBiAKIB OOBHHYyBadeHHs a00 BHUMaratd, oo ix
JIOIIMTANIM, a TAaKOX BHUMaraTH BHKJIMKY ¥ JOMMTY CBIJKIB 3aXHCTy Ha THX
CaMHX YMOBaX, IO ¥ CBiJKiB OOBUHYBa4CHHS;

— SIKIIO BiH HE PO3yMi€ MOBH, SIKa BUKOPHCTOBYETHCS B Cylli, a00 HE
PO3MOBIISIE HEIO, O/IEPXKyBaTh 0€30IUIaTHY JJOIOMOTY INepeKianaya [4].

IIpaBo Ha 3aXHCT € YACTHHOIO LIMPIIOrO MOHSATTS — «IIPaBO Ha
MpaBoBy JomoMOTy». [IpaBo Ha mMpaBOBY IOMOMOTY MalOTh yCi 0COOH, SIKi
nepe0yBalOTh IMiJ IOPUCAMKINEIO TEBHOI JAepkaBH, 1 yci YJaCHUKH
KPUMIHAJIbHOTO MPOBAKEHHS, a MPAaBO Ha 3aXHCT — JIMILE Mi03PIOBaHHT,
0OBHHYBa4YECHUH, BUNIPABIAHUH, 3aCyIKEHHUH.
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3abe3nedeHHs MpaBa Ha 3aXUCT Y KPUMIHAJIBHOMY IPOLECyaIbHOMY
3aKOHOJIABCTBI i y MpPaKTHII NPOLECyaIbHOI MiSTIBHOCTI PO3TIISAAETHCS K
3acaza, 3TiHO 3 SIKOI0 YIOBHOBaXKEHI CIy’)k00BI ocoOu 3000B’si3aHi He
Juiie po3’scHUTH ocoOi ii mpaBa, a 3a0e3neynTH peaii3alilo mpaBa Ha
KBaJIi(hikOBaHy IIPABOBY JIOTIOMOTY.

Takum umHOM KIIK VYkpainum mepembadeHo 000B’SI30K CIAYOTO,
MIPOKypopa, CIITIOTO CyAmi, Cyqy HalaTH 3aTpUMaHiil 0cobi 4 ocodi, ska
TPUMAETHCA TIiJ] BAPTOIO, JOIIOMOTY Y BCTAaHOBJICHHI 3B A3KY 13 3aXHCHHKOM
abo ocobamu, sKi MOXYTh 3alpOCHTH 3aXHUCHHKA, a TaKOX HaJaTH
MOXIJIMBICTh BUKOPUCTATH 3aCOOM 3B’SI3KY JUIS 3alPOLICHHS 3aXHCHHUKA. Y
OKpEeMHX BHIIaJKaX 3a3HadeHi 0coOM 3000B’s3aHI 3a0€3MEUYUTH y4acTh
3aXMCHHMKa y KPUMIHAIBHOMY IPOBa/DKEHHI 3a Npu3HaueHHsM. Ciigdui,
MIPOKYpOp, CIIimUuil cynns, cyd 3000B’s3aHi yTPUMYBATHCS Bil HaZaHHS
peKOMEeHAALIH Moo 3aTyIeHHS KOHKPETHOTO 3aXMCHUKA [5].

HesBakaroum Ha KOpPOTKOYACHICTh 3aTpPUMaHHS, 32 XapakTepoM
MIPaBOOOMEKEHb BOHO € OJJHUM 13 HAWOLIBII CYBOPUX 3aII00DKHIX 3aXOZiB.
Tomy 3arpuMaHHS B KOXXHOMY BHUINAAKy Mae OyTH 3aKOHHUM 1
OOIpyHTOBaHMM, a TaKOXX HEOOXiTHMM 3 ypaxyBaHHSM KOHKPETHHX
00CTaBHH, SIKi CTaJIH MiJCTABOO [T HOTo 3acTOCyBaHHS [3, c. 324].

BojHouac, sk CBITYMTH NMPaBO3aCTOCOBYA MPAKTHKA, MOPYIICHHS NpaB
ocib, IO 3aTPUMYIOTBCS 33 MIAO3POI0 Y BUMHEHHI KPHUMiHAIBHHX
PaBOIIOPYIICHB, € CUCTEMAaTUYHUMU. 30KpeMa, HalOUTBbII PO3MOBCIOPKEHUMHU
BHUJIaMH TTOPYIIEHb €:

— 3aTpUMaHHs 0e3 3aKOHHHUX MiJCTaB YHNOBHOBA)XEHOIO CIIy:KOOBOIO
0c00010;

Bapto nmpoanamizyBaTm cropaBy XacaHOB Ta IHINI TIPOTH
Aszepbaiipkany. BimoBinmHO 10 BHKIAIEHHX MaTtepiasiiB 3asBHHKIB OYIIO
3aapemToBaHo 0e3 OOrpYHTOBHOI MiZO3pH MPOTH HHUX I Yac YChOTO
nepiofy ix TpumaHHs 1iz BapToo. JlogaTkoBO 3asBHHKaM He OyJI0 HaJaHO
HEOOXIiTHUX JTOKYMEHTIB Ta MOSCHEHb IIOJ0 3aTPHMAHHS, a TAKOXK IX MpaBa
Oy oOMexeHi Jyisl IHIIUX LiIeHd, a caMe — MOKapaHHs 3a TOJIITHYHY Ta
colianbHy aKTHBHICTB, II0 B CBOIO YEPry € IOpPYUICHHSIM HE JHIIE CT. 5,
a1 18 KonseHiii [8].

— MOPYIIEHHS CTPOKIB 3aTPUMaHHS;

Jopeuno posrisHyTH cripaBy €Bponeiicbkuii Cyn 3 mpaB JIOJUHU
(mami — €CILUI) «HoBik mpotu YKpaiHW», y CHpaBi 3a3HAYAETHCS, IO
rpomanasarnHa HoBikoBa Oymo 3aTpuMaHO Ta B3STO Mix BapTy Ha cTpok 40
ni0 JuId TpoBeAEHHS eKCTpaiMuii. 3asBHUK CKapXHBCS Ha Te 1O,
HaI[lOHAJIbHI OpPTaHU HE IiSUIM i3 BIAMOBIIHOIO CYMIIIHHICTIO Ta HOPSIOK
MpOIeTypy TPUMAaHHS IIiJ BapTOK B OYIKyBaHI CKCTPAIWIii HE € YiTKO
Bu3HaueHuM. Lle mposiBuiIOCS B TOMY, LIO MICJSi OTPUMAHHS 3aMHUTy MPO
eKCTPaJIHIIiI0, HalllOHAJIbHI OpPraHu NpoTIAroM 17 JHIB BUPIMIWIN, IO BiH HE
Mae OyTH EKCTpPaJUTOBAaHHM, ajieé NMPH IbOMY HOTO HE 3BITBHHMIIM 3-TIi[
BapTH. TakuMm uMHOM Yy il crpasi Oyno nopymeno m. 1 cr. 5 Konsenuii,
TaKOX Cy/lI0M OyJl0 BKa3zaHO Ha HEOOXiTHICTh 3a0€3MeUeHHs SIKOCTi 3aKOHY,
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y TOMY BHUNAJKy KOJHM 3aKOH Hependadyac MOSKIMBICT I11030aBICHHS
cBoOomM, TO TakWi 3aKOH Mae€ OyTH HITKO CQOPMYIBOBaHAM 1
nepe0avyBaHuM 3 METO0 YHEMOXKIIMBIICHHS OY/Ib-sIKOTO CBaBLILIIA [6].

— MOPYIIEHHS TpaBa Ha 3aXHUCT;

VY cnpasi «["eneteit mpotn YKpaiHn» NPUCYTHE L€ MOPYILEHHS, ajKe
i 9ac BiATBOPEHHS OOCTAHOBKH Ta OOCTaBWH IMOIiH HE OYII0 3aaydeHo
3aXMCHHMKA, TaKUM YHMHOM OOMEXYIOYM JOCTYH 3asBHHKa 10 IPaBOBOI
noromord. Taki gmii € mpsaMuM mopymeHHAM 1. 1 Ta TAMYHKTY «c» 1. 3
ct. 6 Konseniii [7].

Amnamizytoun mopymreHi mpaBa y cmpaBax €CILUI, mo crocyroTecs
TIOpYIICHHS NpaBa Ha 3aXKCT IPH 3aTpHMaHHI 3pO3yMiNo, IO HallioHaJIbHE
3aKOHOJABCTBO MICTUTh TICBHI TIPOTAJHHH $Ki CTBOPIOIOTH ITATPYHTS IA
MIOpYIICHHS MPaB JIOAWHHU. 3BaKal04u Ha IepeBakHy OLIbIIicTh crpaB €CILII
NPOTH YKpaiHU HEOOXiTHO aKIEHTYBaTH yBary 3aKOHOJIABIIIB HA HEOOXIIHOCTI
iX TI0JJ0JIaHHSI, SIK B HOPMaTHBHOMY aCTIeKTl, TaK 1 y BUKOHaBUOMY.
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Apowyk Iean Onezoguu,

ciryxad Marictparypu 1-ro kypcy HHI Ne 1
HanionansHoT akaneMii BHyTPIlIHIX clpaB
Hayxrosuii kepisnux: npodecop xkadenapu
KpUMiHaJIBHOTO Tporecy HamionansHOT
akazeMii BHYTpIIIHIX CTIpaB, KaHINIAT
IOPUINYHUX HayK, noneHT Tepeuwenko IO. B.

OKPEMI IIMTAHHSA 3ABE3IIEYEHHS ITPABA HA 3AXUCT
MNOTEPHIJIOT'O B KPUMIHAJIBHOMY ITPOLECI

3amopykoro 1oOyZoBM YKpaiHM SK JEMOKpaTW4HOi, MNpaBOBOI
JIepKaBH MEPIN 3a BCE € BU3HAHHS Ta 320€3MeYeHHs] OCHOBOIIOJIOKHHX ITPaB,
cB00OJ 1 3aKOHHUX iHTEpeciB KOXHOI ocodu. Leit mporiec HemMokIMBHIA 0€3
BUPOONIEHHA Ta 3alpOBa/PKEHHA E(QEKTUBHOTO IPAaBOBOTO MeEXaHI3My
3aXHCTy MpaB 0coOM y MexXax KPHUMIHAJIBHOTO IIPOBA/DKEHHS, SKUH
6azyetbcs Ha Koncturymii YkpaiHM Ta MDKHApOAHHMX HOPMaTHBHO-
mapoBux akraX. CydacHi iHTerpamiiiHi NpOIECH BCTAHOBIIOIOTH HOBI
BUMOTHU y cdepi BIOCKOHAJCHHS Ta MEPEOCMHUCICHHsS 0araThboX MpaBOBHX
IHCTHTYTIiB KPHUMIHAJIBHOTO MPOIECY, IO BUKIUKAHO HOBUM IMIiJAXOIOM 1
NPaKTHKOIO 3aCTOCYBaHHS YHMHHOTO KpuMiHaNIBHOTO MpoLECyantbHOro
kozekcy Ykpainu (mami — KITK ).

3abe3nedeHHs IIpaBa Ha 3aXUCT € OIHUM i3 QyHIaMEHTAIbHUX IIpaB,
a TaKkoX OJHIEI0 13 3aca] KPUMIHAIPHOTO IpoBajkeHHSI. Came ToMy
aKTyaJIbHUM 1 BOKJIMBHM € OiJBII MMOTIIHOJICHE JOCHTIIHKSHHS 3a0e3NCUeHHS
Ta MPaKTUYHOI peasni3alii mpaBa Ha 3aXHCT, IO MEPII 3a BCce nepeadadae
aKTHBHY y4acTh 0COOM Ha KOKHOMY €Talli KpUMiHAJIbHOTO MPOBAPKEHHS Ta
MOJJIMBICTh KOPHCTYBaHHS MPABOBOIO IOTMIOMOIOI0. 3 OIJISIIy HAa OCHOBHI
TEHJIeHIIT Y Haylli KpUMiHaJBHOTO TpOoliecy, MUTaHHs pealialii npaBa Ha
3axHCT 37e01TBIIOr0 AOCHIPKYIOThCA JIMIIE B HAmMpsAMi Horo 3abe3nedeHHs
Ii103pIoBaHOMY, OOBHHYBaueHOMY. OpHak, monokeHHs KoHBeHHil mpo
3aXHCT NPaB JIFOJANHM i OCHOBOMOJIOKHUX cB000 Ta KoHcTuTynis Ykpainu
JIal0Th 3MOTY CTBEpP/DPKYBaTH, IO KOXXHa 0c00a Mae NMpaBO Ha MPaBOBY
JIOTIOMOTY 1 BOHO HE MOXKe OyTH OOMEXKEHO, Y TOMY YHCIiI ¥ BiZHOCHO
MOTEPHIJIOro.

OkpeMUM acIeKTaM 3aXUCTy MpaB, CBOOOJ Ta 3aKOHHHX IHTEpPECiB
MOTEPIILIOro, MPUCBITHIM CBOI MOCII/DKeHHS Taki ydeHi, sk: 0. I1. Auewin,
10. M. I'porieButi, C. B. laBuzenko, I1. C. darens, O. B. Karina,
H. C. Kapnos, X. P. Kaxanu, O.I1. Kyunnceka, B. T. Hop, T. . IlpucsoxHIoK,
M. B. Cenaropos, T. JI. Cupoix, JI. /. Y ianosa, JI. B. @pank, FO. I1. STHoBia
Ta iH. JIOCH/DKeHHS MX Ta IHIIMX YYEHHX MalOTh BaXKJIMBE TEOPETHYHE Ta
NIPaKTHYHE 3HAUYCHHSI, OCKUIBKN CTBOPWIIM HAYKOBE MiAIPYHTS IS ITOAJIBIIOTO
PO3BUTKY Ta YIOCKOHAJIEHHS KPUMIHAIBHOTO IPOLECYAIbHOTO IHCTHTYTY
noteprinoro. BomHouac, 3a OCTaHHI POKM KpUMIHAIBHE TMpoIecyanbHe
3aKOHOABCTBO YKpaiHH 3a3HAIO KOHIENITYaJIbHHUX 1 POTPECHBHUX 3MiH, III0 B
MeBHI Mipi BIINOBIZa€ €BPONEHCHKIM MPABOBHM CTaHAApTaM y cdepi
KPUMIHAJIFHOTO CyJOYNHCTBA.
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Y KOHTEKCTi JOCHIJDKEHHS NHUTAaHHS 3aXHCTY IOTEpIUIOro Yy
KpUMiHaJIbHOMY TPOB/XKEHI JOIILHO 3BEPHYTH YBary Ha Tod (akT, mio y
yuaHoMy KIIK He 3akpimieHo MOXIHMBOCTI 00OB’S3KOBOi ydacTi
MpeCTaBHUKA TOTepmiioro. Y Toi ke uac, y cr. 52 uunnoro KIIK
nependaveHo BUMAIKH O0OB’SI3KOBOI YUaCTi 3aXHCHUKA y KPUMiHAIEHOMY
mpoBa/DKeHHI. Ha Hamry OyMKy 3akpilUIeHHS Ha 3aKOHOIABUYOMY piBHI
TaKUX TOJIOXKEHB JIOJATKOBO rapaHTyBaTHME 1 IIpaBa MOTEPIILIOTO.

Haii0inpm BHYepHUI Tepertik BUMAAKIB 3a0e3MeueHHs] TOTepPIIoro
TIPaBOBOIO JIOTIOMOTOIO 32 PaXxyHOK Jepkasu 3anpononysana O. [1. Kyuuncbka.
Ha nymky BueHOl, 0 HHMX HEOOXiZHO BimHecTH HacTymHi: 1) BizMmoBa
NPOKYpOpa BiA MiATPUMAHHS JEp)KaBHOI'O OOBHHYBa4yeHHs (TPEeICTaBHHK
HaJa€Thesl 32 OaKaHHSAM IOTEpILIOro); 2) l'IOTepHiJ'II/Iﬁ € HETOBHOJITHIM
3 MOMEHTY BYMHEHHs II0/I0 HOTO mﬂHHﬂ) 3) HOTepHUII/II/I Mae CblSI/I‘IHl abo
NCHXIYHI BalH, SKi HE JO3BOISIOTH I/IOMy JIOCTATHBOKO MIPOIO 3IIHCHIOBATH
3aXHCT CBOIX MpaB; 4) NOTEPIUIMI HE BOJOMIE MOBOIO, SKOK BEICTHCS
CYJOYHMHCTBO; 5)yB01x CIpaBax Ipo yMFCHi BOuBcTBa [ 1, c.11].

Cporo mo3uuito 3 nux nuranb BucioBuB B. I1. Illubiko. Yuenwuii
3a3HAuMB, L0 BAXIMBOIO MPOLECYAIbHOIO TapaHTi€l MpaB, CBOOOX Ta
3aKOHHUX IHTEpPECiB MOTEPIJIOro Mae CTaTH W OO0OB’S3KOBa y4yacTb y
KPUMiHaJIbHOMY HPOBa/PKEHHI IpPEJCTaBHUKA IOTEPIIIOro, KOJIH HOTro
0co0OHCTOl yuacTi ISl TAKOTO 3aXHUCTYy HEOCTaTHhO. TakuMu ocobdamu, JIs
SKHX TIPOIECyalbHUA 3aKOH Mae mepexdadatd OOOB’SI3KOBY ydacTh
MIpeCTaBHUKA, MAfOTh OYTH: 1) HETIOBHOIMITHI, TOOTO OCOOH, SIKi HA MOMEHT
YYMHEHHS IIOJO HHUX KPHMIHAJbHOTO TPABONOPYIICHHS HE IOCSIIN
18-piynoro Biky; 2) 0ocoOu, sIKi y BCTAHOBJICHOMY 3aKOHOM IOPSIIKY CYIIOM
y)Ke BU3HAHI HeMie3JaTHUMHU a00 OOMEKEHO i€3MaTHUMHU, a TAKOXK IHII
ocoOu, siKi BHACHIJOK MNCHXIYHMX 4M (i3M4yHUX Bax (Himi, riyxi, ciimi
TOIIO) HE 3JaTHi MOBHOK MIpOK pealli3oByBaTH CBOI npasa; 3) GumM3bKi
poxudi 0COOH, CMEpTh sKOi HacTana BHACIIJOK YYHHEHHs INOJO Hei
KPUMIHAJILHOTO NPAaBOMOPYIICHHS!, SKi 3aIy4eHi 10 y4acTi y NpoBa/pKeHHI
AK moTepmini; 4) ocoOH, sKi HE BOJIOIIIOTH MOBOIO, SIKOIO BEIETHCS
KpUMiHaJIbHE TpoBajKeHHst [2, ¢. 311].

VY mux BHUMajgKax, a TAaKOX B 1HIIMX BHUMAJIKAX, KOJH MOTEPIUINI He
MOYKE CaMOCTIIHO 3aJIy4UTH NPEeICTaBHUKA Yepe3 BiJICYTHICTh KOLITIB a0o 3
IHIIMX 00’€KTUBHMX MPUYMH, ajie 3asBUB KIOIMOTAHHS IPO 3aJy4eHHs
NpeACTaBHUKA, ab0 KONM CIAYMHA, TNPOKYpOp, CIHIAYMH CYAns, Cyn
BUPILINTD, 110 00CTaBUHM KPUMIHAIBHOTO MIPOBA/IXKEHHS BUMAratoTh y4acTi
MIPEJICTABHUKA, BiH CBOEID IIOCTAHOBOIO (YXBAJIOKW) JAOPYYaE BiAMOBITHOMY
OpraHy, YIIOBHOBa)KCHOMY Ha HaJIaHHs 0€30IJIaTHOI BTOPHUHHOI MpaBOBOI
JIOIIOMOTH  TIPU3HAYUTH aJBOKaTa JUIs 3JIMCHEHHS IIPEACTaBHUIITBA
MIOTEPIIIJIOTO 3a MPU3HAYCHHSAM Ta 3a0€3MeUnTH HOro npuOyTTs y 3a3HaueHi
B TMoOCTaHOBI (yxXBami) d9ac 1 wmicme i ydacTi B KPHMiHaJIbHOMY
MIPOBa/KEHHI. TakuM YUHOM, TIPH BiICYTHOCTI TAKUX TapaHTii mpaB ocodwu,
Omu3pki poandi oci0, sKi 3arWHYJIM BHACTIJOK YYHHEHHS 3JIOYHHY,
HaifyacTime JITHBOTO BiKy MaTepi, HaMaraloThCsI CAMOTY)KKH 3 SICOBYBAaTH
oOcTaBUHM 3aruOesni CBOIX piAHMX. AJse X MIBUALIE H YCHINIHINIE TaKy
poOOTY BUKOHAB O aJBOKAT-NPEACTABHUK ITOTEPIILIOTO.
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Kpim toro, C. B. [laBuneHko Harojiocuia Ha 00OB’SI3KOBY y4acTh
a/IBOKaTa-MpeACTaBHUKA MOTEPIIUIOTO y CYJOBOMY PO3IJIANi KPUMiHAIbHOT
CHpaBH CyAOM TIEpIIOi IHCTAaHIII Ta NeperyisiAl CyAOBHX pIlIEHb B
anenAUifHOMy 4YM KacalliiHOMY HOpSAKY B pa3i BiIMOBH IPOKypopa Bij
MiATPAMAaHHSA OOBHMHYBAa4Y€HHS, a TaKo)XK 3MIiHH HHM OOBHWHYBAadCHHS B
cyni [3, ¢. 13].

BBakaemo, 110 Takuit MiAXix € MiTKOM BUIPaBIaHWH B pa3i BiIMOBH
MPOKypopa BiJ MiATpUMaHHS ICpPKaBHOTO OOBHHYBAaUYCHHS B CYZOBOMY
3acijmaHHi abo morepminuii 3anmmmaeTecsi 6e3  Oynb-sKOT  MPaBOBOI
JIOIIOMOTH, TOMY IO MOBHHEH 3a BJIACHUH KOIUT 3alpoOLIyBaTd ajBoOKaTa,
SIKMH Oynie Horo mpeactaBHUKOM. ToOTO NOTEpHiaNi 3aJIMIIAETHCS OUH HA
OJIUH 13 3aXUCTOM ITiJJO3PIOBAHOT0, OOBUHYBAYEHOTO 1 BXKE CTA€ MOTEPILIUM
HE TUTBKH BiJl BANHEHOTO IPOTH HHOTO KPHMIHAIBHOTO NPABOMOPYIICHHS,
ayie 1 B 3aKOHOAABCTBA, SIKE HE 3a0e3meuye HoMy mpaBa MaTH aJBOKaTa-
MIPEACTaBHUKA 33 TIPU3HAYCHHSM.

Ha ceoronsi 1aHe MuTaHHS 3aJIMIIAETHCS aKTYaIbHUM 1 TOTpedye CBOTO
3aKOHOJABUOTO BHUpILIEHHS. 3a3HayeHa MNpOrajiiHa CTaBUTh IMOTEPIIIOrO Y
HEpiBHE CTAHOBUILE 3 IMIJO3PIOBaHUM, OOBMHYBaYCHUM, a TAKOX IMOPYIIYE
TIPUHIIMII PIBHOCTI Ta 3MarajibHOCTI. 3aralbHOBIIOMO, III0 HEO0013HAHICTH 0COOH
€ oJTHUM 13 (haKTOpiB MOpYIIEHHS il KOHCTUTYLIHHUX MpaB 1 CBOOO/ 31 CTOPOHU
OpraiB, SKi YHOBHOBaXXCHI 3AIHCHIOBATH KpWMiHAJbHE NPOBa/DKeHHS. [Ipm
I[bOMY, HE MAlOY{ KOIITIB VI 3aJydeHHS aJBOKaTa JIO IPOBA/LKCHHS, TaKi
0cO0M 3aNMIIAIOTBCA 3A€OLTBIIOr0 IMACMBHUMM YYacHHKaMH, a iX poib
3BOJIUTHCS JIUIIE 10 (POPMATBHOI YIacTi y POBaKCHH.

3aKoHO/aBUE 3aKpIIUICHHS 3alpONOHOBAaHMX IOJOXKEHb CTaHe
JIOZIATKOBOIO T'apaHTi€elo 3a0e3MeyYeHHs paB MOTEPIiJoro y KpUMiHAIBHOMY
MPOBA/DKCHHI, OCKUIbKH caMe OOOB’S3KOBa yd4acTh IpOdeciiHOro
Npe/ICTaBHUKAa—a/IBOKaTa sIKHAMKpalle HagacTh MOMIIUBICT BHPILIMTH
3aBIAaHHS KPUMIHAIBHOTO IIPOBAa/DKEHHS B YacTWHI 3a0€3MEeUYeHHs Ta
peamizamii mpaBoBoro 3axumcTy. Ha choromHi HamaHHS KBali(ikoBaHOL
MIPAaBOBOI JIONIOMOTH € OJHMM i3 NMPUHIHMIIB MDXHAPOJHOTO NpaBa, a Horo
0OME>KEeHHSI BU3HA€THCSA OJHIEI0 3 YMOB MOPYIICHHS MpPaB 1 3aKOHHHX
iHTepeCiB yYaCHUKIB KPUMIHAIBLHOTO [TPOBAKEHHSI.
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Maxcumenko Apmem Cepzitiosuu,
acmipaHT Kadeapu KpHUMIHAJIBHOTO IIPOLECY
HanionansHoT akaneMii BHyTPIlIHIX clpaB

OCOBJINBOCTI ®OPMYBAHHA IHCTUTYTY
HNOBIIOMJIEHHA ITPO NI1IO3PY B KPUMIHAJIbBHOMY
IMPOLECI YKPAIHHA

[HCTHTYT TmOBimOMIIEHHS o0c00i TPO WimO3py B  yUHMHEHHI
KPUMIHAJBHOTO IPABOIIOPYIICHHS 3aiiMae 0coOJmMBE Miclle y CTPYKTYpi
JOCYZIOBOTO  pO3CIiJyBaHHS, aJpPke BOHO € [OYaTKOBUM MOMEHTOM
MIPUTATHEHHS 0COOM /IO KPUMIiHATBHOT BiAMOBINANbHOCTI. TOMY BU3HAYCHHS
yacy, 3 sIKOro ocoba HaOyBae MpOLECYabHOTO CTaTycy IIiI03pIOBAHOTO Y
KPUMiHaJIbHOMY INPOBA/KEHHI, € MOMEHTOM, SIKMH BH3HAuya€ IOJajblle
CHpSIMYBaHHS ~ KPHMIHaJbHOTO IPOBA/PKCHHS Ta HANAE CTOPOHAM
MOXJIMBOCTI JUII 3aCTOCYBAaHHS IHIOMX IHCTUTYTIB, Tepen0adyeHux
Kpuminanpanm nponecyanpanM  kogekcoM (KIIK) Vkpaiam nHa cramii
JOCYZOBOTO PO3CIiTyBaHHS.

IIpaBoBuil cTaryc JIIOAMHM Ta TIPOMaAsSHMHA  BU3HAYCHO
Koncturyniero VYkpaiHu, ska, 30Kpema, Haailse I1X HH3KOIO IIpaB
KPUMIiHaJIBHOTO TPOLECYaIbHOTO 3MICTy: HEIOTOPKaHHICTH OCOOH, JKUTIA
tomo. Lli koHcTuTyuiiiHi monoxeHHs 3akpimieHo B KIIK Vkpainu sk
3acaayl KpUMIHAJIBHOTO MpoBaLKeHHS. OpHaK 1 JIONWHHM, IO He Oepe
ydacTi y KpHUMIHAIbHO-TIpOLECYabHUX BIIHOCHHAX, BOHH HE €
BU3HAYaJIBLHUMH B i IPAaBOBOMY CTATYCi, I HEl BOHU 3aJUIIAIOTHCS JIHIIE
JOITyCTUMHIMHA MOXUTHBOCTAMU [1, ¢. 48—49]. Ins ydacHUKa KpUMiHAIEHOTO
NPOBA/PKEHHSI BOHHU, HAaBIAKH, € TOJOBHUMH, BH3HadaibHUMHU. [lepenycim
I[E CTOCYEThCS IJI03PIOBAHOIO, SKUH 374¢OLIBIION0 € IIEHTPAIbHOIO
(biryporo 10cy10BOro KpUMIHAIBHOTO MPOBAJKEHHS, OCKIIBKU caMe HI0/I0
HBOTO 3IHCHIOIOTh KpUMIiHAJNBHE rnepeciiayBanHs. KoHcTuTyliiHI mpaBa
HaJUIAI0Th HOTO MOJKJIMBOCTSIMHA HPOTHUCTOSTH IIbOMY II€PECiyBaHHIO,
OJIHAK y Hal3arajbHINIOMY, JAeKiIapaTuBHOMY BHUIIsiAl. Came KpUMiHaIbHE
IpolecyalibHe  3aKOHOJABCTBO CBOIMH HOPMaMH HAIlOBHIOE —CTaTyC
IiI03pIOBAHOTO  KOHKPETHHUM  3MICTOM,  BHM3HAYalO4d  CYKYIHICTh
cy0’€KTHBHUX IMpaB 1 rapanTii ix peaizaii.

[Tino3proBaHuii, SIKOTO 3aKOHO/AABEIb BIJIHIC 10 CTOPOHHU 33aXHCTY, —
e, nepenayciMm, okpema ocoba, Ha SKy BHACIHIJIOK il MOJIITHKO-IPaBOBOT
NPUHAJICKHOCTI 110 JepkaBu (rpomMaisHCTBA) abo mepeOdyBaHHS Ha
TepuTopii JAep)kaBM SAK 1HO3EMHOTO TpOMaAsSHMHA YU ocobu 06e3
IPOMa/ITHCTBA ITIEBHOIO MIpOIO TOIIUPIOETHCS FOPUCIAMKIIS IIi€l JepKaBu.
[Tino3proBanuii, Oyaydnm 3alydeHUM [I0 KPHMIHAJbHHX IPOLECYAIbHUX
BIZTHOCHH 1 HaBITh 3a3HAI0YH CYTTEBOTO OOMEKEHHS! KOHCTHTYIIIHUX ITpaB,
MPOAOBXKYE OYTH HOCcieM craTycy ocobuctocti [2]. Sk 3a3Haumia
O. B. ®apaoH, moBiIOMIICHHS TPO MiZ03py — L€ MpolecyalbHe PIlIeHHS,
NpUHHATE CTOPOHOIO OOBHHYBaYeHHA Ta OQOpPMIIEHE Yy BHIJIAMI
MOBIIOMJICHHSA, IO BiAMOBiZae (opMi TOCTAHOBH, Yy BHIAJIKaX,
nepeabadenux 4. 1 cr. 276 KIIK Vkpainu [3, c. 8].
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Ines mimo3pm y BITUM3HSHOMY KpHUMIiHAJIBHOMY TIpoleci Oyia
3akiajeHa Ime Ha nodatky X VIII cr. sk mpuuuHa MOSBU y KpUMIHANBHIN
NpOLIECYaNIbHIA iSUTIHOCTI MiJI03PIOBAHOTO, JI0 cepequHu XX CT. HaOyna
Ha NPaKTHLI JeNo CHOTBOPEHHH, NapaJOKCAIbHUN BUTIISI: 32 HAasBHOCTI B
OpraHy KpHMiHAJIBHOTO NepeciigyBaHHSI (AaKTWYHHUX JaHUX, M0 JAI0Th
MiZCTaBy MiZO3pIOBaTH 0co0y B YYMHEHHI 3JIOYMHY, BOHA HAIIISAE€THCS
cTatycoM OOBHHYyBaueHOro abo CBinmka, ame He Mmigo3proBaHoro. Hopmm
KPUMIHAJBHO-TIPOIIECYAIBHOTO  3aKOHY a00  IHMHUX  HOPMAaTHBHHUX
JOKyMEHTIB Hamarajucs BHKJIIOYUTH 3 KPHUMIiHaJbHO-NIPOLECYaIBHOT
JisUTBHOCTI HE TLTBKH eTall MiJ03py, a i irypy mimo3proanoro [4, c. 75].

VY Hayll KpUMIHQJBHOTO IPOLECYaJbHOTO TMpaBa JyMKH IIOJO
IHCTUTYTY IIiJIO3PIOBAHOTO, 3BOJATHCS J0 TOTO, IIO JEsiKi BUYEHI BBAXKAIOTH
TpoLleCyalbHAN CTaTyC MiZO3PIOBAHOTO HEKOPEKTHHUM, iHINI BBAXKAIOTH, IIO
CTaTyc MiJO3pPIOBAHOTO MOPYIIye TpaBa JIOAUHH, a/Ke y pasi 3IIHCHEHHS
CIITIUX M MOKe OYTH HETaTMBHHUH BIUIMB Ha HOTO pEITyTalilo, Ta OCTaHHI
TOBOPATH TPO T€, IO 3alpOBa/PKCHHSA LBOTO CTaTycy (akTHYHO Hamae
Oe3Me)XHI TOBHOBKEHHsSI CIIIYMM JJIS HajAUleHHs Oyap-skoi  ocoOu
ITiI03PIOBaHOI0, HE MAKOYM JOCTATHIX JUIA IOTO IOPUINYHO OOIPYHTOBAHUX
micTaB. 3arajoM IHCTUTYT ITiI03PIOBAHOTO SIBJISIE COOO0 CKIIAHHIA MPABOBHIA
MEXaHi3M II0JI0 SKOTO JIOCI He BIIYXar0Th AUCKYCIl, OCKIIBKY MOTJISAN BUCHUX-
TIPOLIECYANICTIB TOIUTIIIFCS HA THX, XTO MOBHICTIO MIATPIMY€E 3aIpOBaKCHHS
CaMOCTIHHOTO Ccy0’€KTa KPUMIHAIBHOTO MPOBAKEHHS 3 OOKY 3aXHCTY, a 1HIII
BBKAIOTh MOTO BKpal crerygiyHIM, HEOJJHO3HAYHIM Ta TaKHM, IO TOTPedye
JI0JTATKOBOTO OOTOBOPECHHSL.

dopMmyBaHHsS CydacHOI MPAaBOBOI CHUCTEMH YKpaiHM 3arajoMm i
HAlliOHAILHOTO 3aKOHOAABCTBA, 30KpeMa, BiIOYBaJOCs IMiJ| BILUIMBOM il
YHUCENIbHUX ICTOPUYHHUX IMaM’siTOK mpasa. [Ipu 1boMy, iICTOpPHUYHI MPaBOBi
JIOKyMEHTH MICTHIIM JIOCUTH Pi3HI HOPMU Ta IIpaBuiia, Mo OyJu 3rpyrnoBaHi
HE 32 OKPEMHMH Trally3sMH 1IpaBa y Cy4acHOMY PO3YMiHHI, a 32 IPUHIIUIIOM
pEryiIOBaHHS KOHKPETHHX OOCTaBUH JKUTTS, IIPABOBIIHOCHH, MOIH,
30KpeMa TaKHuX, sIK PO3IOJALT CIaJIKy, KpaJiKKa, BOUBCTBO, KOPUCTYBAaHHS
3eMJIeI0, NpaBHJIa 37IMCHEHHS IIPaBOCY/UIS Ta IJIATH 33 HOTO 37iMCHEHHS
Tomo. PazoM 3 TMM HOpPMH MartepialbHOrO Ta INPOLECYaJbHOrO IpaBa
po3wmirnyBasmcs mopsix [5, c. 12].

B ymoBax CbOroJeHHsS, OJHI€I0 3 BAXIMBUX YMOB pO30YZOBH
JIEMOKPAaTUYHOI JEepP)KaBU €BPOICHCHKOrO 3pa3ka € CTBOPEHHS i€BOT
CHUCTEMH KpUMIHQJIBHOI IOCTHLII, fKa 3JarHa 3a0e3neuuTH Oes3reKy
IpOMaJIsiH, 3aXHMCT iX mpaB i cBOOOJ, a TakoX IHTEpeciB CyCHiJIbCTBa i
JIep’KaBM BiJl KPUMIHAJbHUX NpaBONOpYyIIeHb. Lle 3yMOBWIO NpUIHATTS
HoBoro KIIK Vkpaimm (2012), skuii HOKOPIHHO 3MIHHB CHCTEMY
KPUMiHaJILHOTO MPOBAKEHHS, IPABOBHUH CTAaTyC 0ararbox Horo y4yacHUKIB,
nporecyansHy  ¢GopMy 3IiHCHEHHS JOCYIOBOTO  pO3CTiAyBaHHS Ta
CYIOYMHCTBA 1 SIK PEeNIEeBAaHTHUI HACIIIOK X HOBAIlill — B YKpaiHi mouana
(bopMyBaTHCs NPaBO3aCTOCOBHA MPAKTHKA, IIO BiIOBIAE €BPONEHCHKUM
CTaHAapTaM 3aXMCTy MpaB JIOJAWHM Ta 3JIHCHEHHS NPaBOCYAIs. 3 dacy
npuitHATTs Ta BBeaeHHA B aito KIIK Vkpainm 2012 p. maHuii iHCTHUTYT
3a3HaB CYTTE€BUX 3MiH. Tak, Ha 3MiHYy 3aKOHOJaBUYMM MOJIOKEHHSM MI0/I0
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NPUTSTHEHHsSI 0COOM B SIKOCTI OOBHMHYBAaYEHOTO 3aKOHOTBOPLIEM BBEJCHO
IHCTUTYT TIOBIIOMJIEHHSI TIPO IIi03pYy, SKHUH BIAPI3HSAETHCA HE TUIBKH
Ha3BOIO IPOILIECYaILHOTO JOKYMeHTa (paHilie Le OyJia MOCTaHOBa Mpo
NIPUTSTHEHHS SIK 0OBUHYBa4YeHOT0), ajie i mpouecyanbHoro (opmoro. | Bxe
3 aHami3y OCHOBHHX TepMiHiB, mo Mictatecss B cT. 3 KIIK VYkpainm,
BOAUaEeThCs BaXKIMBE 3HAYCHHS MOBIJOMJICHHS IIPO IIO03pY, alKe caMe 3
I[OTO MOMEHTY pPO3IOYMHAETHCS TPHUTATHEHHA [0 KPHUMiHAJIbHOI
BIIOBITAJIBLHOCTI.

Tak, mimo3proBaHuM € ocoba, sIKii y THOpAAKY, NepeadadyeHoOMy
cT. 276-279 KIIK VYkpainu, mnoBimomieHo mpo mino3py, ocola, sika
3aTpUMaHa 3a IiI03pOoI0 y BYMHEHHI KPUMIHAJIBHOTO NPaBONOPYLICHHS, a00
ocoba, 11010 SIKOT CKJIaJeHO MOBIJIOMJIEHHS MO MiJ03pY, OJHAK HOro He
BpYYCHO iif BHACIIZOK HE BCTAHOBJCHHS MiCIIE3HAXOKEHHS 0COOH, TPOTe
BXKUTO 3aXO[IiB AJIs BpydeHHS y cmoci0, nependauenuit KIIK Ykpaian mns
BpY4YCHHS MOBIIOMJICHB [2].

Cynsiuu 3 Ha3BaHUX HOBEJI, 3AKOHO/IABEIb MOBHICTIO BIIMOBHBCS Bif
IHCTUTYTY TIpel siBJIEHHS OOBHHYBa4Y€HHs y JOCYAOBOMY PpO3CiqyBaHHI,
3aMIHHUBIIY HOTO MaJIOBIIOMUM MEXaHI3MOM «ITOBI1IOMJICHHS TIPO Mi03PYy».
BinmoBigHO, MOXKJIMBICTh MOSIBH Ha JAOCYJOBOMY CIIiICTBI OOBUHYBAaYCHOTO
BUKJIIOYAEThCS, IMiJ03pIOBaHa 0coba cTa€ OOBHHYBAYyBaHOI  ITiCIA
Bpy4eHHA 1 1O 3aBEepIICHHI JOCYJOBOTO PpO3CIITyBaHHA  KOMil
00BHHYBaNmbHOTO akTy. Pazom 3 Tum, 3ampoBamkena y KIIK Vxkpainu
MOJENb, KOJMM OOBHMHYBadeHOIO 0C00a CTa€ JHIIE II0 3aBEPLICHHIO
pO3CIiAyBaHHSA i MEpIIMM aKTOM ii OOBHHYBaueHHs cTae OOBHHYBaJIbHHUL
aKT, MOXe OYTH BPa3JIHBOIO 3 OTJISIy HA MOJIOKEHHS! MIXXHapOJHOTO MaKTy
PO TPOMAASHCHKI 1 MOJITHYHI TMpaBa, SIKUH MPOroJocuB y 4. 2 cT. 9, mo:
«KoXHOMY apemToBaHOMY MOBIOMIISIETBCS MPU apeliTi NPUYUHU 0T
apemTy Ta HeraHo TOBIIOMIIAETbCA Oyab-sIKe TIpef sBICHE HOMY
0oOBUHYBa4YeHH:». €Bponelchbka KOHBEHIISI NP0 3aXHCT MPaB JIIOAWHH i
OCHOBHHX cB00OJ Takox repenbauae: «KoxeH, KOTO 3aapemToBaHO, Mae
OyTH HeraltHO TMOIH(QOPMOBAHHUI 3PO3YMUIOK Ui HBOTO MOBOKO TIPO
MiCTaBU HOTO apemry i mpo Oyab-ske OOBHHYBAa4CHHS, BUCYHYTE IPOTHU
HBOTO» (4. 2 CT. 5).

3 orysiy Ha BKasaHy NMpodjeMy opuauyHOl AediHiuii Ta Te, mo y
BIJIMIOBITHOCTI 10 YAHHOTO 3aKOHOJABCTBA MOHSTTSAM «ITiJO3PIOBAHUIN HE
OXOIUTIOETBCSI CTATYC OCOOM BIJIHOCHO $IKOI 3JIMCHIOETHCS KPUMiHAJIbHE
NPOBAJPKEHHS, ajle BOHA Ili¢ He 3aTpHMaHa 1 BiJTHOCHO Hel He 3aCTOCOBaHO
3ano0DKHMI 3aXiJ, Y HAYKOBMX IpalsX BHCIOBIIOBAIACH IPOHO3UILIS
BBECTH B 3aKOHOJABYHMU OOIT 3aMiCTh TOHSATTS «IiJJO3PIOBaHUI» HOBUH
TepMiH «migcmigauii» [6, c¢. 88—89]. 1 us mpomo3wmiis, Ha Hauly IyMKY,
3acilyroBye Ha yBary. Y TenepimHiii 4ac, HayKoBIi, IOPHCTH 1 BUeHi
HQJal0Th 0araTo 3ayBakeHb IMIOA0 HAOyTTA CTaTyCcy IMiJ03pIOBAHOTO,
BHKJIIal0YM CBOI JyMKH y HAayKOBHX MpAaIIX, ajie 1 JI0ci KOJHA 3 HUX He
BioOpakeHa y 3aKOHOAABYMX aKTax.

Bapro 3azHaumtn, mo umHHMA KIIK  VYkpainm  3akpimioe
ITIO3PIOBAHOTO SIK €IMHOTO Cy0’€KTa KPHUMIHAJIGHOTO MPOBAPKEHHS, II0/I0
SKOTO TPUBAE KpPUMIHAJIbHE MEpeciayBaHHS B CTafii JJOCYIOBOTO
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posciigyBanHs. Ha »ayb, 3aKOHOIaBYI HOBEJIM HE CIPHIN e(EKTHBHOMY
3aXMCTy TpaB 1 cBOOOJA OCOOM, IMiO3pIOBaHOI y BUMHEHHI KPHMIHAJIBHOTO
NPaBOIIOPYIICHHS, NPH LBOMY CIPUYMHMBIOM 0arato CKIAIHOILIB Y
MPaBO3aCTOCOBHIN MPAKTHUII. 3 MPUBOLY IHOTO MPABHUKAMHU LLIKOM CIIyIIHO
HarosomieHo, mo B ymHHOMY KIIK VkpaiHm wmicTuThcs HH3Ka HE(EKTiB,
HAOYHHM CBITUEHHSIM YOTO € PAKTHUKA HOTO MPaBO3aCTOCYBAHHS.
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Tkanenxo Onez Banepiiiosuu,
3100yBay XapKiBCHKOTO HAIIOHAIBHOTO
YHIBEPCUTETY BHYTPILIHIX CIIpaB

HOHSTTS il ENEMEHTH OHEPATI/IBHQ-POZ}H_[YKOBOT
XAPAKTEPUCTHUKHU HE3AKOHHOI ITIOPYBKHA
ABO HE3AKOHHOTI'O IEPEBE3EHHA,
3BEPITAHHA, 3BYTY JIICY

3 BUHHMKHEHHSM TeOpii ONepaTHBHO-PO3IIYKOBOI iSUIBHOCTI BOHA
Oyna crpsMOBaHa Ha BUpPOOJIEHHS HOBUX 3HaHb Yy Taiy3i, HacamIepeln,
NpoTUAii pI3HUM BHIAM 3JI0YMHHOCTI 3 BUKOPHCTaHHSIM OIEPaTUBHO-
PO3IIYKOBUX METOMIB, (GopM Ta 3acobiB, MO NPHU3BOIAWTH 0 IOSBU
PI3HOMAHITHUX TEpPMIHIB, TMOHATh, KaTeropiii, ski B MOJAJBLIIOMY
MOTpeOYIOTh OCOOIMBOrO MiIXOMYy MiJ Yac BHBYEHHsA. OIHUM i3 HOBHX
3alpoOBaPKEHUX  TEPMIHIB B ONEPATHBHO-PO3MIYKOBIH  TiSUTBHOCTI

BBA)KAETHCS TepMiH «OTIEPaTHBHO-PO3IIYKOBA XapaKTepUCTHKA
KPUMiHaJIbHUX TPaBONOPYIIECHB.
3 MOMEHTY HOSIBU MOHATTS «OTIepPaTUBHO-PO3IIYKOBA

XapaKTepUCTHKay Yy JiTepaTypi IbOMY IHTaHHIO NPHUIUIIIOCS OaraTto yBaru
[1-4]. Sk cTpyKTypHi eNeMEHTH B TOHSTTS OIEPATHBHO-PO3IIYKOBOT
XapaKTepUCTHKH 3JIOYMHIB TIPOMOHYBAJIOCS BKJIIOYATH [aHi MPO 0co0y
3MOYMHIA, TPO CIOCI0 YYMHEHHSA 3JI0YMHY, XapakTepHi CIigu, IIo
3QIMIIAIOTHCSI  HAa MICIi  37I0YMHY, MEXaHi3M 3JIOYMHHOTO JIisSTHHSA,
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00CTaHOBKY BUMHEHHS 3JI0YMHY, THIIOBI OIEPaTUBHO-PO3LIYKOBI CUTYalii,
oci0, SKI BYMHSIOTH 3JIOYMHM L€l KaTeropii, NpeaMeTH MOCITaHH,
OCOOMCTICTb  TOTEpIIOro,  MOLIMPEHICTE  POSMISHYTHX  3I0YHHIB,
0OCTaBMHM, IO CHPUSIOTH YYHUHEHHIO 3JIOYMHIB, HACHIAKH 3JI0OYHHIB,
XapakTepHi MOTHBH, XapaKTEePUCTUKY OTIEPaTHBHO-PO3IIYKOBOT
iH(popMarii, mepeBaru Ta HeJOJMIKH PO3KPUTTS HOTO BUIY 3TOYHHIB Ta iH.

3asHaveHe CBIXYATH NPO BIJCYTHICTH €IWHOTO KPHUTEPIIO, SKHIA
JI03BOJISIE BUALTMTH CTaOlIbHY CYKYIHICTE CIEMEHTIB KPHMIHATICTHIHOT
XapakTEePUCTHKH 3JI0YMHIB, IIO YTBOPIOIOTH ii sk cucremy. Ha mymky
B. €. bomHapa, 'y 3arajpHiii  CTPYKTYpl  OINEpaTHBHO-PO3IIYKOBOI
XapaKTePUCTUKU KPUMIHAJIBHUX [PaBONOPYIIEHb MOXKHA  BHAUINTH
BIZIOMOCTI Ipo: cy0’€KT (Cy0’€KTH) 3II0YMHY (37IOYMHHOI JTisUTBHOCTI); Liji
Ta MOTUBH BUWHECHHS KPUMiHAJIBHUX MIPABONOPYIICHB; 00’ €KTH 3JI0YHHHOTO
MocATaHHSA (SIK TaKi MOXKYTh PO3TIISAATHCS IEBHI CYCHIIbHI BiJHOCHHH,
MaTepianbHi 00 €KTH, IpeAMETH W caM TMOTepIiInii); 00CTaHOBKY, B SIKiit
BiIOyBa€ThCS MPOIIEC 3MIOYMHHOT isUTBHOCTI (Miclle, Jac, iHII yMOBH, SIKi
BIUIMBAIOTh HAa JIii 3JIOYMHI W MEXaHi3M CIiJOyTBOPEHHs); IPOLEC
(MexaHi3M) 3/0YMHHOI IiSUIBHOCTI, BKIIOYAIO4M BiIOMOCTI mpo aii 3
TiArOTOBKH, BYMHCHHS, NPUXOBYBAHHS OKPEMHX 3/IOYHHIB i 3J10YMHHO]
JUSUIBHOCTI 3arajioM, JiaHi PO 3HAPSUIL Ta 3aCO0H, a TAKOXK MPO yTBOPCHI
npu 1pOMy cimigu (iX BHIH, Xapakrep, MiCHE3HAXODKCHH), HACIiIKH
BUMHEHHMX 3JI0YMHIB (3alONISHHA MaTepiajbHOI INKOAW, YTBOPEHHS
BIIOBITHUX HOCIIB 1H(1)0pMau11 tomro) [3, c. 184].

M. A. TloropenpKkuii BiTHOCHTE 0 CKIay ONEPATHBHO-PO3IIYKOBO
XapaKTePHCTHKH 3JI0YMHIB TaKi €EMEHTH, SIK BiIOMOCTI IPO: BHJ 3JI0UNHY
Ta WOro CycmijbHy HEeOE3IeYHICTh; MpPEAMET 3J0YMHHOTO MOCSTaHHS Ta
HWOT0 TONIYKOBI O3HAKHW; CEPEJOBHINE BUMHEHHS 3JI0YMHY, OCOOIMBOCTI
CHIZIOYTBOPEHHsT y HboMy Ta crneundiky ¢ikcauii ciifgiB; crnocodu
TOTYBaHHS 1O 3J0YMHY Ta iX TIIONIYKOBI O3HAaKH; CIIOCOOM BYMHEHHS
3II0YMHY, 1X TIONIYKOBI O3HAaKW Ta crerudiky ¢ikcamii 3MOYMHHUX iif;
crocoOu MPUXOBAHHS CIITIB 37109MHY (MACKyBaHHS 3JIOYMHHUX Mil) Ta iX
MONTYKOBI O3HAKW; TUIOBI 3HApsAMIsA (3acOOM) BUMHEHHS 3JIOYMHIB Ta iX
MOIITYKOBI O3HAKW, THIOBI OOCTABMHM BYMHEHHS 3J0YHMHIB. MicClle, dac,
00CTaHOBKa; CJIiJM 3JI0YMHIB, IX MMOLIYKOBI 03HAKU Ta cneuudiky Qikcarii;
THUIIOBI Jpkepena iHdopMallil npo 3JI0YMHU 1IOTO BHAY; 0CO0Y 3JI0UMHIIS Ta
HOro MONIYKOBI O3HAaKW (30BHIIIHI O3HAKH, ICHXOJIOTIYHUHA IOPTPET,
0COOJIMBOCTI TIOBEIIHKH TIPH TOTYBaHHI, BUMHEHHI 3JI0YMHY, & TAKOX MicCis
HOro BUMHEHHS TOINO), THUIIOBY MOTHBAIIIO 3JI0YMHHOI MOBEAIHKH,
YMHHHUKY, 10 MaJM BIUIMB Ha (OPMYyBaHHS 3JI0YMHHOI METH; CKJIaj Ta
CcXeMa B3a€MO3B’SI3KIB Yy 3JIOYMHHIM Tpymi; po3MOAN pojed Mix
CHIByYaCHHKaMH TOIIO; TIOTEPIULy CTOPOHY (O3HaKM BIKTHUMHOCTI,
BIJOMOCTI TIPO CIIOCI0 XHUTTSA, PUCH XapakTepy, 3BHYKH, 3B’S3KH TOIIO);
THUIIOBI HACTIKH 3JI0YMHIB (MaTepialbHa Ta MOpajbHA IIKOJA, 3aIl0JisHi
3I0YMHOM; 3MiHM, BHUKJIMKAaHI 3JI0YMHOM Y MaTepianbHii 00CTaHOBII
tomio) [4, ¢. 215-222].

3ayBaxuMoO, IO 3 TMIO3MLII BHUBYEHHS 00’€KTa OINEpPaTHBHO-
PO3LIYKOBOI AiSTIBHOCTI JOLUIFHO XapaKTepHU3yBaTH HE OJUHWYHI 3JI0UYMHU
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1 He BCIO (DaKTHYHY 3JIOYMHHICTb, a OKpPEMi I'pYNH 3JI0YMHIB, BUAIJICHI 3a
NIeBHUH MepioJl 4acy Ha OCHOBI cHenudiku 00’e€KTa, B3ATOrO MiJl OXOPOHY
KPUMIHAIBHAM 3aKOHOM, i 3 OIIAYy Ha [JOJATKOBI 0OCTaBUHH, IIO
3aKOHOMIPHO NPOSIBIIIOTECS Y BUIIISLL THIIOBHX CIIOCOOIB NPHXOBYBAHH
3JI09MHIB, THIIOBUX OINEPATUBHO-TAKTHYHHUX CHUTYallill BUSBICHHS CIiJiB,
TUIOBOI  TOBENIHKM  3704MHNOA  Tomo.  OmepaTHBHO-PO3NIYKOBA
XapaKTepUCTHKA BINirpae BaXKIMBY poOJb y HAayKOoBOMY 3abe3redeHHi
NPOTH/IT  KPUMIHATBHAM — MPABOMOPYIICHHM y cdepi  JOBKimmL 3
YpaxyBaHHsIM KUIbKICHHX Ta SIKICHUX [OKa3HUKIB 3I04MHHOCTI OOUPAKOTLCS
Ti YW 1HII HAMOUIBIN JOUITBHI B MEBHIH CHTYalil HAPsIMH ONEPATHBHOTO
MIOUIYKY, JOKyMEHTYBaHHs Ta po3ciigyBaHHs. OnepaTnBHO-PO3IIYKOBOIO
XapaKTEpPUCTUKOI0 HE3aKOHHOI MOpyOkH abo HE3aKOHHOTO IEpeBE3CHHS,
soepiranss,  30yry  micy, €  CHCTeMa  KPHMIHAIBHO-NIPABOBHX,
KPUMIHAJIICTUYHUX, KPUMIHOJOTIYHMX Ta IHIIMX O3HAaK KpPHUMiHAJIBHUX
MIPaBOIIOPYIICHD, [0 MAIOTh 3HAYCHHS JUIA iX BHUABJICHHS Ta IOCYAOBOTO
pO3CIigyBaHHS, a TakoXX OOpaHHA TAaKTHYHUX NPUHOMIB INPOBEICHHS
OIEePaTHBHO-PO3IIYKOBHX, OINEPATHBHO-TEXHIYHUX 3aXOJIB Ta HEIJIaCHHX
Ciguux (pO3IIyKOBUX) HiM.

Haii0inpin  3HaYyIIUMKM ~ €JIEMEHTAaMH  OIepaTHBHO-PO3IIYKOBOT
XapaKTePUCTHKH BH3HAHO MPE/IMCT, 00’€KT 3IOYMHHOIO TIOCSTaHHS; CTaH,
CTIPYKTypa, IMHAMIKa, NPHYMHA # YMOBH, IO MPU3BOATH [0 BYMHCHHS
37I0YMHY; TUIIOBI ¥ OPHUTiHAIBHI CIOCOOW BYMHEHHS Ta MAacCKyBaHHS HE3aKOHHOI
MopyOKH abo0 HE3aKOHHOTO TiepeBe3eHHs, 30epiraHHs, 30yTy Jicy, ciiad
BUMHCHHS 3JI0YMHY; KOHTHHTEHT OCi0, sSKi BUYHMHSIOTH 3J0YMHH Yy cdepi
OXOPOHH JIICIB; MO>KJIMBICTh OIEPATHBHOIO MEPEKPUTTS isNIBHOCTI LUX OCIO
33Ul OTpUMaHHS oreparuBHOI iH(opMalil Ta mMoAaibIIol opraHizari
JIOKYMEHTYBaHHSI [IUX 3JI0YHHIB.
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Tkauenko Cepeiii Banepiiiosuu,
a1’ FOHKT Kadepu KPUMIHAJIBHOTO MIPOLIECY
HanionaneHoT akaneMii BHyTPIlIHIX cIIpaB

OCOBJIMBOCTI B3AEMOII CALTYMX HAHIOHAJBHOI
NOJII YKPAITHU 3 TPALIBHUKAMM NEHITEHIIAPHUX
YCTAHOB I YAC PO3CJILIYBAHHSI KPUMIHAJIBHUX
MPABOIIOPYIIEHb, BUNMHEHUX Y MICLSIX THMYACOBOI
13OJISALIT

Y 3B’SA3Ky 3 BIJCYTHICTIO HaJKHOTO HOPMAaTHBHO-TIPABOBOTO
BPETYJIOBAHHS Ta HEY3TO/DKEHICTIO YNHHUX ITi13aKOHHUX HOPMATHBHUX aKTIB,
MiI Yac NPOBEAEHHS pO3CIiAyBaHHSI KPUMIHAIBHHX IPaBONOPYIIEHb, Ha
MPAKTUIll 3a3BUYall BUHHKAKOTH YaCOBI CKJIAQIHONI B MPOBEICHHI CIIAYMX
(po3mIyKoBHX) Ail HA TEPUTOPII MiCI[b THMYACOBOI 130JIAIII1.

CydJacHe 3aKOHOZABCTBO YKpaiHH 3 IHTaHb NPOBEJCHHS J0CYIO0BOIO
pO3CITiayBaHHSA KpI/IMlHaJ'IBHI/IX IPABONOPYIICHD HE Ja€ YiTKOI pernaMeHTaun
Ta METOAMYHHUX PEKOMEH/IALIIi IIOCITiIOBHOCTI TPOBE/ICHHS MPOLECYATbHIX I
B IPUMIMICHHSIX Ta Ha TepUTOpii Micup TMM4acoBoi isomsuii. MoxHa
PO3MEXKyBaTH HOPMATHBHO-NIPABOBI aKTH, KOTPi B CYKYIHOCTI BHCBITJIOIOTH
000B’SI3KM, ~NMOKIAJACHMX HA MPALIBHUKIB NPABOOXOPOHHUX  OpraHiB
HamionaneHoi momiuii YkpaiHu Ta iH., 3 mNpauiBHUKaMU MEHITCHLIapHUX
YCTaHOB IIiJ] 9acC MPOBEICHHS 10CYI0BOTO PO3CIIiTyBaHHS.

[Ipobnematnky i3 B3aemomii opraHiB HamioHampHOT momimii i3
MPAIiBHUKAMH  «YCTAaHOB THMYacoBOi 130/Awil» (HANPUKIAA YCTAaHOB
BHKOHAHHS TIOKapaHb) TOCTIIKyBajo 0arato BiITIM3HIHUX BUCHHX.

I'peuantok C.K. MoHATTS B3aeMOJil «yCTAHOB THMYAcOBOI 130JIALI1» 13
OopraHaMu JIep)KaBHOI BJIaJM PO3MIISAAE SK OpPraHi30BaHWH BIiJIOBIHO 10
BUMOT YHHHOTO 3aKOHOJABCTBA, BIJOMYMX 1 MIXKBIJIOMYHNX HOPMATUBHHX aKTiB
Ipolec AUIOBOrO  CHIBpOOITHUITBA (TIOTOJDKEHUX a0o0 CHIIBHUX  [iif),
CHPSIMOBaHMX Ha JOCSATHEHHS BHIPABICHHS Ta pecoliaizamii 3acyKeHux,
CHELiaJIbHOTO Ta 3arajlbHOTO IOIEPEKEHHs, a TAKOK BUPIIICHHS KOMIUICKCY
3aBJIaHb, [0 CTOSATH Hepe]] 03HaYeHuMH cy0 ektami [3, ¢. 9, 10]

Cobomp €.10. BU3HaYMB TEpMiH B3a€MOJIii MiXK OpraHaMHU BHYTPIIIHIX
cnpaB i KpUMiHAJIbHO-BUKOHABYMMH YCTaHOBAaMH Y HQ/I3BHYaHHUX CHTYaIlisIX
K (YHKIIOHYBaHHSI 00’€JHAHUX CIUILHOIO METOI0 PIBHOIPAaBHUX €JIEMEHTIB
CHUCTEMH OpraHiB BHYTPILIHIX CIpaB 1 KPHUMiHAJIbHO-BUKOHABYMX YCTAHOB,
IHTErpOBaHUX y €MHY CHUCTEMY, Hil SKHUX y3TrO/DKEHI 3a MicleM i 4acoM Ha
OCHOBi  CIIBIpAL, B3a€MOJONOMOIM Ta CIPSMOBaHI Ha e(beKTI/IBHe i
paIIIOHaJ'ILHe BHPILICHHS 3aBJaHb, 110 BHHWKAIOTH IIJl Yac HAJ3BHYAiiHHX
cUTyauiif, Ta iX JIKBiJamil0 B HAHKOPOTIIl TEPMIHM BiIIOBIAHO 1O YMHHOTO
3aKoHoAaBcTBa [4, c. 203].

Ane Ha CBOTOJIHI PpErJIaMeHTOBAaHOTO MOPSAKY (HAJIAroHKEHOTOo
MeXaHi3MYy) 3AiMCHeHHS B3a€MOJIii opraHiB ciijcTBa HamioHanbHOT momiiii Ta
OTIEPaTUBHUX MiAPO3AUTIB «yCTAHOB TUMYACOBOI 130JIAIII1» i 9ac MpOBEACHHS
HETJACHUX CIITYMX Aid y TOCYZOBOMY pO3CIiAyBaHHI HA TEPUTOPii «yCTaHOB
TUMYAcOBOI 130iMil» HeMmae. Y 3B’SI3Ky i3 UMM Oyzne JOpPEYHHUM PO3TIISIHYTH
OUTBII MOTTHOJIEH] IPOOJIEMHI aCIIEKTH MIPOBEACHHS HETJIIACHUX CIIMYMX Oii Ta
LIUISIXH iX BUPIICHHS.
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Sk BiZOMO, 3JIOYMHM WIO BYHMHSAIOTHCS HAa TEPUTOPIl «yCTAaHOB
TUMYACOBOI 130JIAII1», TOPSI 3 IHIIAMHU MICHSAMH, € HE JIUIIE TSHKKUMHU a0o
0COOMBO TSDKKMMH Ta Pa3oM 13 MM BHMHHMKAa€e OCHOBHa IpoOiemaruka ix
BUSIBJICHHS Ta (ikcalis. [HIIO0, He MEHII 3HAYMMOI0 € MpoOJIEeMaTHKa ETMHOT
yHipiKkamil 3aKOHHHX Ta MiA3aKOHHUX aKTiB, M0 3a0e3MeYyloTh IisUTBHICTH
OpraHiB JOCYIOBOTO PO3CIIAYBaHHA a TaKOX OINEPAaTHBHHUX MiAPO3AUIIB Y
cthepi mpoBemeHHS HerJmacHWX ciimumx (posmykoBux) niif. lle omHa i3
ocHOBHHX mpobnem 3xificienHs HCPJ] y micmsgx THMYacoBoi i3osmii € iX
B32€MO3B’SI30K 13 IOTPUMAHHIM MpaB 1 CBOOO/ JIIOJMHY 1 TPOMaJITHUHA.

Taxk, MiBUIIIEHA Mezia iH(opMaTH3allis CyCIiJIbCTBA  Ha
CBOTO/IHIIIHBOMY ~ €Tali PO3BUTKY JIEpXKaBU TOJISITAa€ Y  MOXKIMBOCTI
BUKOPHCTAaHHS €JIEKTPOHHMX 1H(GOpPMAaIifHUX HOCIIB y Oaratbox cdepax
KUTTENISIBPHOCTI. Taka TeHACHINs, HA HAITy AYMKY, HE OMHHA€E i «yCTaHOBH
tumaacoBoi 3oy  (CI30, ITT, ycTaHOBM BHKOHAHHS IIOKapaHBb).
[IpobnemaTika TEXHIYHOTO 3a0e3MEUCHHS «yCTaHOB THMYACOBOI 130JIAMI» Ta
IMOBIpHHX YYacHHKIB KPHMIHAIGHOI MPOIECYalbHOI MisIIBHOCTI JO3BOJIHTH
BUPINIUTH 3HAYHY KUIBKICTBH MpOOJieM, MOB’s3aHOT 13 3aTATyBaHHSIM IpOLECY
JIOCYJIOBOTO PO3CIiyBaHHS Ta MiABHIICHHS ¢()EKTUBHOCTI HOTO MPOBEICHHS.
VY cBOlO uepry, mopsa i3 MM BUHHUKHE IIMTaHHS CTOCOBHO 3a0e3IeyYeHHS
iHpOpMaIiiHOi Oe3MeKH KOXKHOTO 13 IMOBIPHHX YYaCHHMKIB KPUMIHAJIBHOTO
npouecy. Hacmigkom Takux IIpomeciB MOXE CTaTh KapIuHaIbHa nepedynoBa
OyniBeNb Ta JIOTICTUYHUX JIAHIIOTIB YCTaHOB THMYACOBOI 130JIAIii, a TaKOX i
caMme PO3yMiHHS Ta MIAXOIH JIO 3[IIMCHEHHS HETJIACHUX CIITYMX PO3IIYKOBHX
niif. Tak, MOXIMBICTH BHKOPHCTaHHS TEXHIYHHX 3ac00iB 1 TEXHOJOTIH Y
nopsiaky cr. 107 KIIK Ykpainu Ha aymxy Yopamuk 10.B. ta Kyssmenko O.B.
(sIKI BHKOPHCTAJIA TEPMIH «IUCTAHIIIIHE JOCYZOBE PO3CIIAYBAHHI») «MA€
3abe3neuyeamu  HANEJNCHY AKICMb  300padiceHHs i 36YKY, d MAaKodic
inghopmayiuny 6Oesznexyy». lle, Ha AyMKYy OCTaHHIX, NOBHMHHO 3a0e3MEYUTH
«MOJCIUBICMYb 0718 YYUACHUKIB CiOY0T (po3utykosoi) 0ii cmagumu 3anumanHs i
ompumysamu 8i0nosioi ocib, saki bepyms yuacmo y caiouii (po3uiykogii) Oii
oucmanyitiHo, peanizogyéamu IHwii HAOaHi M npoyecyanvHi npasa ma
BUKOHYBAMU npoyecyaivbii 0606 'sa3xku» [5].

Oxpim KIIK VYkpaiHu OmHUM i3 OCHOBOIIOJOXXHHX JIOKYMEHTIB, Ha
MIJICTaBi SKUX 3/IHCHIOETHCS MPOBEJIEHHS HErJIACHUX CIITYUX (PO3LIYKOBHX)
niit € cymibkHuX MbkBimomuuit Hakaz Ne 114/1042/516/1199/936/1687/5 Bin
16.11.2012 «IIpo 3arBepmxkeHHs [HCTpyKuii PO OpraHi3auilo ITPOBEICHHS
HETJACHUX CHiTIux (PO3IIYKOBUX) Mi Ta BHUKOPHCTAHHS IX PE3YNbTaTiB Y
KpUMiHAJBHOMY TPOBA/DKCHHI» [2], y sKili MoBa ¥ae mNpo MOCITiTOBHUMA
MexaHi3M 3airicaeras HCPJ] Ta #foro monanbiine 3aKkpirluieHHS Y SIKOCTI TOKa3y
y KpUMiHAJbHOMY IPOBa/KEHHI. 32 CYTHICTIO BH3HAYEHHH MeXaHi3M IiHCHO
BIMOBiZJa€ BHMOTaM MDKHApOAHUX J0roBOpiB, KoHcTuTymii Ta iHIIMX
HOPMATHBHUX aKTiB i3 3aXHCTy IpaB Ta CBOOOX JIOAWHU 1 TPOMAASHUHA.
BumieBka3zaHi rapaHTii 34iHCHIOIOTECS 32 PaXyHOK MOXKIIMBOCTI BTpydYaHHS Ha
Oynb-skiii cranmii mpoBeneHHs HCPJI HarismoBO-KOHTPOJIOIOYUX OPTaHiB,
HacaMmIIepe/, OpraHiB NpOKypaTypH.

3 iHmoro OOKy, BH3HAaUYCHWH MEXaHI3M, Ha Hally JyMKy JeII0
NIepeBaHTAXXCHUI OIOPOKPATUYHMMH IIEpelioHaMH Ta MOXKE YCKIIaJHUTH
nposeaeHHs HCP/I, oco0imMBO y MOMEHTH HaralibHOI HEOOX1THOCTI, KOJIH iCHY€
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MOJKJIMBICTh 3HHIIICHHS PEUOBHX JOKa3iB ab0 BTeua ocoOm 3-mix BapTu. Taki
3aBJIaHHs HA CHOTOJIHI € BKpail BaXKIMBUMH, TOMY OJTHUM i3 HIJISIXIB BUPIILICHHS
uiei npoGnemMu € BIPOBADKEHHS 1 IpoliecyalbHE 3aKpIIUICHHS eJIEKTPOHHHUX
IHTETPOBAaHUX CHCTEM, Ha KIITaNT nNpoekty cucremu «Custody recordsy,
TSUTBHICTH K01 mependavae OesnepepBHy Bimeodikcarito, Mo 3HIKYE PU3HKH
THCKY 3 OOKy YNOBHOB&XEHHX OCi0, a TaKOXX 3aCTOCYBaHHS IIOCIiJOBHOI
¢ikcarnii Oynp-sIKUX Ai TPAaBOOXOPOHHUMH OPraHAMH ITOYHHAIOYH 3 MOMEHTY
(aKTUYHOTO 3aTpPUMaHHSI OCOOM i 0 MOMEHTY IOMIIIEHHS OCOOHM 10 MICIIsI
TUMYACOBO] 13011 1/MicLsl HECBOOOIH.

Kpim Toro, cuin momoBuutH Haka3 Ne 114/1042/516/1199/936/1687/5
Bix 16.11.2012 «IIpo 3arBepmxenHs [HCTpyKLiT npo opraHi3awito MPOBEICHHS
HErJIAaCHHUX CJIAYUX (PO3IIYKOBUX) Iiif Ta BHKOPHCTaHHS IX pE3yJbTaTiB y
KpUMiHAJBHOMY IPOBaKEHHI», a came: Po3min IV, mimposmin 4.1 Bukiacta B
Takii pemakuii: «IIpoTokon mpo Xix 1 pe3yabTaTH NPOBEIACHOI HETJIACHOI
ciiggoi (posmrykoBoi) nii (abo ii eramiB) ckiamaerbes y ¢opmi dismgHOTO
MarepoBOro HOCisA, a TakoX y Qopmi, mependadeHiii eIeKTpOHHIM
JOKyMEHTO00IroM 0e3MocepeIHbO CIIUUM, SIKIO0 BOHA IPOBOJUTHCS 3a HOro
OesrnocepeHbOl yyacTi, B 1HIIMX BUMAIKaxX — YIOBHOBAXXCHUM IPalliBHUKOM
ONEpaTHBHOIO MiAPO3IiTy, 3 MAOTPUMAHHSAM 3arajbHUX mpaBuwi (ikcarii
JOKa3iB y KpPUMIHAJIBHOMY TpPOBa/pKeHHI», migapo3ain 4.8.1: «Dikcamis
pesynpratiB  HCPJl B mopsaky mpomecyadpbHHX [Hili  Oe3mocepeIHBo
MmpaliBHUKOM migpo3mimy, mo 3aificaroBa HCPJI. [lpomecyamsHa mis
nependavae HAIBHICTH MAaTEpiaJbHOTO MAIMEpOBOrO HOCisA (OpHTiHATY) Ta
BIIMOBITHOI (ikcarmii, mependadeHoi «eIeKTPOHHUM JOKYMEHTOOOIirom» 3a
JOIIOMOTOI0  3aCTOCYBAaHHS ~ BHYTDIIIHBOI  €JIEKTPOHHOI  iHTErpoBaHoOl
cucremm». Kpim toro, ciig nonoBuutu Hopmu cr. 104 KIIK Vkpainm: «u. 1-1
IMporokonkHa ¢ikcauis nependadac HasiBHICTh MarepialibHOrO MarepoBOro
HOCis (OpHUTiHANY) Ta BHECEHHS BIIMOBIAHUX BIZOMOCTEH 10 BHYTPINIHBOT
€JICKTPOHHOT IHTETPOBAHOT CHCTEMM.
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